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STATE    OF 


THE   HON.  WILLIAM   T.    M'COUN, 


VICE-CHANCELLOR. 


By  CHARLES  EDWARDS, 

t      «  COdNSELI^OR   AT   LAW. 
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VOLUME  IV. 


NEWYORK: 
I  BANKS,  GOULD  &  CO.,  144  NASSAU  STREET. 

4  ALBANY: 

'  GOULD,  BANKS  &  CO.,  475  BROADWAY. 

1851. 


Entered  according  to  the  Act  of  Congress,  in  the  year  one  thousand  eight  hundred  and 
fifty-one,  by  BANKS,  aoULD  9c  Oo.  in  the  Clerk's  Office  of  the  District  Court  of  the  United 
SUtes  for  the  Southern  District  of  New  York. 


Geo.  H.  Bill,  Print.  144  Nassau  St. 


On  the  thirtieth  day  of  September,  in  the  year  one  thousand  eight 
hundred  and  forty-six,  Vice-chancellor  M'Coun  reached  an  age  which 
the  then  Constitution  made  the  period  to  judicial  duties ;  and,  after 
the  court  had  got  through  its  work.  His  Honor  thus  addressed  the  Bar, 
(not  without  considerable  feeling) : 
"  GerUlemen, 

I  have  now  arrived  at  the  end  of  my  judicial  labors. 

I  have  disposed  of  aU  the  causes^  matters  of  petition^  special  motions 
and  exceptions  which  were  regularly  before  me  for  decision. 

My  task  is  accomplished. 

During  the  fifteen  years  and  an  half  that  I  have  presided  in  this 
court,  I  have  faithfully  and  diligently  applied  myself-— my  whole 
mind  and  energies — to  the  conscientious  discharge  of  my  duties.  The 
delays  thai  have  occurred  in  the  administraiion  of  those  duties  have 
been  unavoidable. 

For  the  very  general  forbearance  with  which  the  delays  and  my 
honest  errors  in  judgment  have  been  met  and  for  the  full  measure  of 
courtesy  and  respect  extended  towards  me  by  the  numerous  members 
of  the  Bar  practising  in  this  court  through  my  term  of  office^  I  feel 
proud  to  make  my  graJteful  acknowledgments.^^ 

While  all  who  know  Mr.  M'Coun  are  aware  that  his  love  of  truth 
is  equal  to  his  great  desire  for  justice,  yet  the  people  have  a  gratified 

knowledge  that  he  did  not  speak  prophetically  when  he  said,  '^  I  have 
now  arrived  ai  the  end  of  my  judicial  labors?^ :  for,  at  their  first  elec- 
tion of  judicial  officers,  his  Honor  was  made  a  Justice  of  the  Supreme 
Court  of  the  State  of  New  York. 
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OASES 


IN  THE 


VICE-CHANCELLOR'S  COURT. 


FIRST   CIRCUIT. 


WILLIAM  T.  McCOUN,  Esq.,  Vice-Chancellor. 


Alexander  Scott  and  another  t;.  John  Thorp  and 

another. 


Where  there  is  a  reference  to  a  master  simply  as  to  whether  the  complain- 
ants can  cause  to  be  made  to  the  defendants  a  perfect  title,  cleapof  incum- 
brances, the  master,  in  strictness,  is  not  boond  to  report  any  thing  more 
than  that ;  but  it  is  more  satisfactory  that  he  should  show  how,  or  in  what 
manner,  the  complainants  could  cause  a  good  title  to  be  made. 

When  a  person  holds  a  contract  for  purchase  of  real  estate,  and  he  sells  the 
property  and  agrees  that  he  will  cause  to  be  executed  and  delivered  a  good 
and  sufficient  warrantee  deed,  the  last  buyer  cannot  object  on  the  ground 
that  the  title  is  in  another ;  and  he  will  be  bound  to  take  a  deed  in  the 
name  of  such  other.  This  case  is  not  within  the  principle  making  void 
purehases  where  the  seller  is  not  a  bona  fide  contractor  and  is  speculating 
with  other  persons  property. 

An  important  exhibit  or  document,  not  read  but  marked  before  an  examiner, 
and  not  used  on  the  hearing,  was  brought  in  afterwards  before  a  master  on 
a  reference  as  to  title,  and  admitted  as  evidence  by  the  court. 

Where  a  seller  had  not  delivered  an  abstract  of  his  title,  and  had  not  cleared 
off  a  judgment,  he  was  not  allowed  his  costs  on  a  bill  for  specific  perform- 
ance, although  he  succeeded  in  the  suit. 

Both  parties  being  considered  in  the  wrong,  on  a  bill  for  specific  perform- 
ance, each  one  had  to  bear  his  own  costs,  except  the  costs  of  exception  to 
the  master's  report  of  a  good  title,  which  the  vendee  had  to  bear. 
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Bill  for  specific  performance.  The  complainants  held  a 
contract  of  purchase,  (as  it  afterwards  appeared,)  and  on  the 
strength  of  it,  and  without  having  had  any  deed  of  the  pro- 
perty, ventured  to  sell  it  to  the  defendants,  agreeing  that 
they  would  cause  to  be  executed  and  delivered  a  good  and 
sufi^ient  warrantee  deed.  The  case  now  came  before  the 
court  on  the  master's  report  of  title. 

The  Vice  Chancellor  : — ^The  exceptions  to  the  mas- 
ter's report  on  title  are  not  well  founded.  The  evidence,  I 
consider,  sustains  the  report,  though  it  would  have  been 
more  satisfactory  if  the  master  had  gone  farther  and  shown 
how  or  in  what  manner  the  complainants  would  cause  a 
good  and  perfect  title  to  be  made  to  the  defendants,  whether 
by  delivery  of  the  deed  which  is  made  an  exhibit,  dated  the 
fifteenth  day  of  June  one  thousand  eight  hundred  and  thirty 
two,  executed  by  Willard  and  wife  and  Gardner  and  wife, 
or  by  some  other  act  or  deed.  The  order  of  reference,  how- 
ever, following  the  language  of  the  agreement,  only  required 
the  master  to  report  whether  the  complainants  could  cause 
to  be  made  to  the  defendants  a  perfect  title,  clear  of  incum- 
brances ;  and,  in  strictness,  he  was  not  bound  to  report  any 
thing  more.  If  more  should  be  now  required,  in  order  to 
enable  the  court  to  make  its  decree,  the  course  would  be  to 
send  the  cause  back  to  the  master  for  further  information  : 
1  Newland  Ch.  Pr.  205  ;  Gibson  v.  Clarke,  2  Ves.  &  B.  103 ; 
Anonymous^  3  Madd.  R.  495 ;  Hj/de  v.  Wroughton,  lb.  280. 

But  this  seems  to  be  unnecessary  in  the  present  case.- 
The  testimony  taken  before  the  master  shows  that  the  title 
to  which  his  report  refers,  and  on  which  it  rests,  is  the  title 
in  Willard  and  Gardner,  and  that  the  title  which  the  com- 
plainants could  cause  to  be  made  is  the  same  which  the  deli- 
very and  acceptance  of  that  deed  would  confer  upon  the  de- 
fendants. There  can  be  no  mistake  on  this  point  from  the 
testimony,  and  the  court  is  warranted  in  decreeing,  at  once, 
the  delivery  of  the  deed  in  fulfilment  of  the  complainants' 
part  of  the  agreement.  The  objection  that  the  legal  title 
was  not  in  the  complainants,  and  does  not  come  through 
them  to  the  defendants,  is  of  no  avail.  The  agreement  is 
not  that  the  complainants  would  convey  to  the  defendants 
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by  a  deed  which  the  complainants  should  execute,  but  that  1835. 
they  would  cause  to  be  executed  and  delivered  a  good  and 
sufficient  warrantee  deed  ;  and  it  would  seem  to  be  a  com- 
pliance with  the  contract  for  them  to  obtain  a  conveyance  thorv. 
from  a  third  person  or  persons  directly  to  the  defendants. 
Nor  is  this  case  within  the  principle  which  forbids  a  court 
of  equity  to  interfere  and  compel  a  purchaser  to  take  where 
the  seller  is  not  a  Ixma  fide  contractor  but  undertakes  to 
speculate  upon  the  sale  of  another's  estate.  As,  where  a 
person  takes  on  himself  to  contract  for  the  sale  of  an  estate, 
and  is  not  the  absolute  owner  of  it,  nor  has  it  in  his  power, 
by  the  ordinary  course  of  law  or  equity,  to  make  himself  so, 
though  the  owner  should  offer  to  make  the  seller  a  title,  yet 
equity  will  not  force  the  buyer  to  take,  because  there  is  no 
mutuality  in  the  remedy,  since  the  seller  might  set  up,  to  a 
bill  for  specific  performance,  the  impossibility  of  his  making 
a  title :  I  Sugden  on  Vendors,  9  Edit.  207.  The  complain- 
ants in  the  present  case  were  not  in  that  situation ;  though 
Qot  absolute  owners,  yet  it  appears  they  hold  a  contract 
tot  the  purchase  of  the  lot  in  question  from  Gardner  and 
previous  to  making  the  contract  of  sale  to  the  defendants. 
They,  therefore,  had  an  equitable  interest  and  a  beneficial 
ownership  which  this  court  might  have  enforced  in  their 
behalf.  Hence,  they  were  bona  fide  contractors,  and  the 
case  is  not  such  as  to  show  that  the  remedy  was  not  mutu- 
al. It  is  insisted  that  the  court  cannot  notice  the  fact  of  any 
such  agreement  by  which  the  complainants  were  the  pur- 
chasers or  had  any  interest  in  the  property  which  they  un- 
dertook to  sell  to  the  defendants.  The  evidence  of  it  is  for 
the  first  time  brought  forward  at  the  hearing  on  the  excep* 
tions  to  the  master's  report.  The  deposition  of  the  sub- 
scribing witness  to  the  agreement  between  the  complainants 
and  Gardner  was  taken  before  the  examiner,  and  the  agree- 
ment was  marked  and  duly  certified  as  an  exhibit ;  but,  by 
some  inadvertence,  the  deposition  and  exhibit  were  not  pro- 
duced on  the  fir^t  hearing  of  the  cause,  nor  before  the  mas- 
ter on  the  reference.  The  omission,  however,  does  not  pre- 
clude the  complainants  from  the  benefit  of  the  testimony  in 
this,  subsequent,  stage  of  the  cause :  Dale  v.  Roosevelt^  6 
John.  C.  R.  256 ;  Biggins  v.  Mills,  5  Russ.  R.  287.    The 
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1835.      court  is  now  at  liberty  to  take  it  into  consideration,  and  to 
^'^'^'"*^     give  it  the  sarae  effect  as  evidence  which  it  would  have  had 
"^^       if  read  on  the  former  occasion.    This  evidence  removes  the 
THORP.  ,   objection  to  the  complainants'  right  to  a  specific  perform- 
ance, although  the  title  should  be  good. 

The  only  question  that  remains,  then,  is  as  to  the  costs  of 
the  suit  ?  Although  the  complainants  succeed  in  this  suit, 
it  does  not  necessarily  follow  that  they  are  entitled  to  costs 
against  the  defendants.  They  furnished  no  abstract  of  title 
previous  to  filing  the  bill.  At  that  time  too  there  was  a 
judgment  outstanding,  which  was  apparently  an  incum- 
brance, and  which  they  took  no  steps  to  remove,  though 
they  offered  to  leave  enough  of  the  purchase  money  to  cover 
the  amount.  The  defendants  were  excusable  in  standing 
out  until  the  title  could  be  investigated,  and  under  the  cir- 
cumstances they  ought  not  to  be  made  to  pay  the  costs  of 
the  suit :  TFifeon  v.  Clapham^  1  Jacob  &  W.  36.  Nor  do  I 
think  the  defendants  are  entitled  to  costs  against  the  com- 
plainants. The  fairest  ground  on  which  to  put  it  is  that 
both  parties  have,  in  some  degree,  been  in  the  wrong ;  and 
as  to  the  costs  of  the  suit  generally,  each  party  should  bear 
their  own  :  Newall  v.  Smith,  1  Jacob  &  W.  263.  The  de- 
fendants, however,  should  not  have  taken  exception  to  the 
master's  report,  and  the  costs  consequent  on  this  step  the  de- 
fendants must  pay.  According  to  the  stipulation  contained 
in  the  order  of  the  first  day  of  October,  one  thousand  eight 
hundred  and  thirty-two,  by  which  Richard  S.  Williams  was 
discharged  from  the  sale  with  his  costs  out  of  the  fund  paid 
into  court,  the  defendant  must  bear  those  costs,  amounting 
to  sixty-three  dollars  and  sixty  one  cents. 

Decree,  overruling  exceptions  and  confirming  the  master's 
report  of  title,  that  the  title  deeds  and  papers  made  exhibits 
before  the  master  be  delivered  to  the  defendants  as  evidence 
of  their  title,  and  that  they  pay  six  hundred  and  fifty  dol- 
lars purchase  money  and  the  costs  of  the  hearing  on  the  ex- 
ceptions. The  money  remaining  in  court  to  be  paid  over  on 
account  of  the  purchase  money  and  those  costs. 
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Whitnet  and  wife  v.  Monro  and  others. 


1839. 


WHITMBT 

V, 
MONMO. 


Ezecators  of  a  will  of  real  and  personal  property  had  filed  no  inventory  in 
New  Yorl^,  where  part  of  the  personalty  was,  and  one  of  them  was  con- 
trolling the  estate,  and  a  wasting  of  it  was  alleged,  while  their  pecuniary 
inability  was  stated,  and  it  was  suggested  that  coercive  steps  were  about 
to  be  taken  in  the  surrogate's  office,  (where  they  had,  however,  lately 
given  bond  on  application  of  the  present  complainant,)  and  the  bill  prayed 
that  the  executors  be  enjoined  and  also  suspended,  and  a  receiver  appointed. 
71&«  court  hdd^  that  the  surrogate  had  full  power  in  the  premises,  and  there 
were  not  such  special  circumstances  as  made  it  necessary  for  this  court 
to  interfere  on  the  ground  of  having  concurrent  jurisdiction.  Preliminary 
injunction  dissolved. 


Mrs.  Margaret  Monro  died  in  the  month  of  March,     J*^***  15, 
one  thousand  eight  hundred  and  thirty-seven,  seized  of  real       *o«>^- 
and  personal  property.    And,  under  her  will,  the  defendants, 
Henry  Monro  and  John  W.  Monro,  and  the  plaintiflf,  Asa  •^'"w^"^ 
Whitney,  (who  had  married  her  daughter,)  qualified  as  ex-  Executor. 
ecutors.  Surrogate. 

The  bill  in  this  case  showed  that  the  said  Henry  Monro 
and  John  W.  Monro  became  acting  executors,  but  the  pro- 
perty had  been  principally  under  the  control  and  manage- 
ment of  Henry ;  that  the  testatrix  died  seized  of  a  large 
real  and  personal  estate,  and  the  said  Henry  Monro  was  in 
receipt  of  the  rents  and  profits  ;  that  none  of  the  executors 
had  filed  any  inventory  of  the  personalty,  in  the  surrogate's 
office,  nor  rendered  any  account  of  the  rents  or  profits  of 
realty  or  personalty,  although  requested.  That,  from  his 
position,  the  said  Henry  Monro  was  the  only  party  capable 
of  furnishing  an  inventory  and  an  account.  That  there 
•were  persons  holding  land  contracts,  who  required  to  be  at- 
tended to.  That  the  complainants'  solicitor  had  been  in- 
structed to  institute  proper  measures,  and  that  such  measures 
were  about  to  be  instituted  before  the  surrogate  to  compel 
the  filing  of  the  said  inventory,  and  also  the  rendering  of 
the  said  account,  and  also  for  the  purpose  of  having  the  let- 
ters testamentary  issued  to  the  aforesaid  Henry  and  John  W. 
Monro  suspended,  on  the  ground  of  their  insolvency.  The 
bill  charged  their  pecuniary  irresponsibility.    That  they  had 
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1839.  collected  large  sums,  part  of  the  estate,  and  applied  them  to 
their  own  uses;  and  that  the7  were  allowing  large  mortgages 
on  the  testatrix's  property  to  be  foreclosed.    Prayer,  for  an 

MONRO.  injunction  to  restrain  them  from  paying  away,  parting  with 
or  changing  the  condition  of  the  estate  or  its  proceeds,  and 
from  executing  any  deeds ;  and  for  a  decree  that  the  said 
Henry  Monro  and  John  W.  Monro  be  suspended  in  their 
office  as  executors ;  and  that  a  receiver  be  appointed,  and  to 
whom  should  be  committed  the  trusts  of  the  will ;  and  for 
other  relief. 

A  temporary  injunction  had  been  granted,  and  a  motion 
was  now  made,  on  bill  and  affidavits,  to  dissolve  it.  By  the 
affidavit  of  the  said  Henry  Monro,  it  appeared  that  an  inven- 
tory had  been  filed  in  one  of  the  counties,  and  an  inventory, 
to  be  filed  in  the  surrogate's  office  in  New  York,  had  been 
prepared,  but  that  a  question,  as  to  the  insertion  of  some 
stock,  had  kept  it  off  the  files ;  that  the  plaintiff,  Asa  Whit- 
ney, had  received  avails  of  the  estate  as  well  as  the  depo- 
nent ;  and  that  the  said  Asa  had  cited  his  co-executors  before 
the  surrogate  of  New  York,  (this  was  in  December  last)  to 
give  security,  which  they  had  done. 

Mr.  William  N.  Dyckman^  for  the  defendants. 

Mr.  E.  Blackford,  for  the  complainants. 

The  Vice  Chancellor  : — ^The  surrogate  had  full  pow- 
er by  the  revised  statutes,  and  by  the  act  concerning  the 
surrogate's  courts,  passed  May  16, 1837,  h  61,  to  do  whatever 
may  be  necessary  to  prevent  waste  of  the  estate;  and  in 
this  instance,  the  surrogate  of  New  York  having  exercised 
his  authority  as  far  as  he  deemed  it  necessary  or  proper,  it 
is  not  for  this  court  farther  to  interfere  with  the  authority  of 
the  executors.  Even  if  the  court  of  chancery  has  concur- 
rent jurisdiction,  there  are  not  such  special  circumstances  in 
this  case  as  to  call  for  this  court's  interposition  after  what 
has  taken  place. 

This  injunction  must  be  dissolved.  Costs  to  abide  the 
event. 


VICE-CHANCELLOR'S  COURT. 


1839. 


HEWLETT 

Lewis  S.  Hewlett,  Administrator,  with  the  Will  annexed,     5. 

&c.  of  Charles  Hewlett  v,  Henry  Hewlett. 


EEWLETT. 


On  the  5th  of  Apri),  18Q2,  Charles  H.,  executed  bonds  to  Henry  and  New- 
beny  H.,  for  $375,  and  $150  payable,  on  the  death  of  their  mother  Martha, 
to  them  or  if  either  died  without  issue,  to  the  sunrivor  or  his  heirs. 
Charles  H.  died,  and  among  his  papers  was  found  the  note  of  Henry  H., 
for  $310,  dated  2d  October,  1818,  and  his  drafl  of  the  same  date  on  Charles 
H.,  in  favor  of  Newberry  H:,  for  $200,  inclosed  in  a  memorandum  written 
by  Charles,  dated  3d  January,  1839,  showing  $548  due,  "  and  to  be  taken, 
by  agreement,  from  the  bonds."    Newberry  H.  died  insolvent,  indebted  to 
Charles ;  but,  by  his  death,  the  bonds  became  the  sole  property  of  Henry 
H.     In  1818  Henry  H.  left  this  state  for  Baltimore,  did  business  and 
failed  there  in  1829 ;  took  the  benefit  of  an  insolvent  act  in  the  Baltimore 
Comity  Court  -,  but  did  not  insert  these  bonds  amongst  his  assets.   Martha 
was  not  then  dead,  but  died  soon  afterwards.    Shortly  after  taking  the 
benefit  of  such  act,  Henry  H.  came  again  to  this  state,  and  sued  the 
administrator,  with  the  will  annexed,  of  Charles  H.,  on  the  bonds,  who, 
believing  that  Henry  H.  would  plead  the  statute  of  limitations  to  any  set- 
off founded  on  the  note  and  draft  and  not  knowing  that  the  former  had 
gone  into  insolvency  in  Baltimore,  allowed  judgment  to  go  by  default. 
But  having  now  got  knowledge  of  such  insolvency  proceedings,  he  filed  a 
bill  to  restrain  Henry,  and  to  have  the  judgments  satisfied  and  cancelled. 
T%e  court  decreed  it  to  be  a  fair  conclusion  that  Henry,  when  he  took  the 
benefit  of  the  act,  considered  the  bonds  paid  and  extinguished  by  his  indebt- 
edness on  the  note  and  draft,  (which,  with  interest,  amounted  to  more  than 
the  bond ;)  that  Che  statute  of  limitations,  owing  to  his  absence,  would  not 
have  availed  him ;  that  it  was  equitable  to  remember  how  an  adminis- 
tratoT  had  to  act  from  this  information  of  others  in  obtaining  facts  for  de- 
fence ;  and  that  the  complainant,  administrator,  was  within  the  exception 
of  the  statute  against  relief  from  judgments.    Decree  as  prayed  for,  with 
costs. 
It  will  be  presumed  that  an  insolvent  exhibits  a  just  account  of  his  debts  and 
credits,  and  not  that  he  has  committed  peijury  or  intended  wrong  in  regard 
to  such  account. 


Bill  filed  by  Lewis  S.  Hewlett,  as  administrator,  with  the       fgig  * 

will  annexed  of  Charles  Hewlett,  deceased,  to  stay  proceed-      w^p^v-^ 

logs  in  a  surrogate's  office  which  were  to  make  him  account,  Debtor  and 

and  have  the  real  estate  of  the  said  Charles  sold  to  satisfy  Creditor. 

judgments ;  and  also,  to  have  such  judgments  satisfied  and  ^^^^  of 

cancelled.  ^^*^^ 

The  bill  stated  that  two  suits  in  debt  were  brought  in  ^r  .  '^ 

dueen's  Common  Pleas,  by  the  defendant  against  the  com-  Premimh 

plainant,  as  administrator,  with  the  will  annexed,  of  Charles  turn. 

Hewlett,  in  November  term,  1830,  on  two  bonds  of  Charles  Insolvent. 
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1839.  Hewlett  to  the  defendant  and  one  Newberry  Hewlett,  pay- 
able to  them  or  the  survivor,  on  the  death  of  their  mother 
Martha.  One  of  these  bonds  was  dated  the  fifth  of  April, 
HBWLBTT.  1802 ;  condition,  for  the  payment  of  $375,  payable  on 
Martha's  death  to  them,  or,  if  either  died  without  issue,  to 
the  survivor  or  his  heirs ;  and  the  second  was  dated  the 
ninth  day  of  September,  1802 ;  condition,  for  the  payment 
of  $150,  payable  in  like  manner  as  the  first ;  judgments  for 
the  penal  amounts  entered  by  default,  and  notice  given  that 
executions  were  about  to  be  issued  to  charge  the  complainant 
personally.  That  the  complainant  had  sold  real  estate  of 
Charles  Hewlett,  in  Suffolk  County,  by  order  of  the  surro- 
gate, and  applied  the  proceeds  as  also  those  of  the  personal 
estate  in  course  of  administration  to  the  payment  of  bona 
fide  debts.  That  there  are  not  assets  to  pay  these  judg- 
ments, but  that  there  is  real  estate  to  make  them  secure, 
if  they  are  just  and  to  be  paid.  That  the  complainant 
notified  the  defendant's  attorney  that  he  was  preparing 
papers  for  an  application  to  chancery  in  the  matter,  when 
the  defendant,  thereupon,  got  an  order  from  the  surrogate  of 
Suffolk  County,  calling  on  the  complainant  to  pay  into  court 
the  proceeds  of  the  real  estate,  and  to  account.  That,  on 
taking  out  letters  of  administration,  he  advertised  for  all 
claimants  on  the  estate  of  Charles  Hewlett  to  present  their 
claims.  That  the  defendant  did  not  present  any.  That 
the  complainant  had  heard  there  were  obligations  in  the 
defendant's  favor,  but  not  knowing  their  nature,  he  applied 
to  the  defendant  and  requested  to  see  them.  That  the  de- 
fendant would  not  show  them,  said  he  did  not  know  he 
was  entitled  to  them,  or  to  anything  upon  them,  or  to  that 
effect.  That  the  defendant  afterwards  intimated  he  should 
expect  something  on  the  bonds.  That  the  complainant  then 
told  him  of  his  owing  the  estate  on  a  note  and  order,  which 
the  defendant  impliedly  admitted,  not  pretending  they  had 
been  paid.  1'hat  the  complainant,  finding  the  defendant 
about  to  insist  on  the  payment  of  the  bonds,  offered  to  sub- 
mit the  matters  to  arbitration,  which  the  defendant  refused. 
That  the  complainant  objected  to  allow  the  bonds,  as  a 
subsisting  debt,  unless  in  account  stated,  in  which  the  debt 
due  to  Charles's  estate  should  be  brought  in,  as  he  con- 
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sidered  them  ia  part,  at  least,  cancelled  by  counter  indebted-  1839. 
ness.  That,  from  the  papers  left  by  Charles  Hewlett,  the 
defendant  appeared  to  be  a  debtor  in  a  greater  amount  than 
the  conditions  of  the  two  bonds,  viz.  a  promissory  note  for 
$310,  dated  Brooklyn,  Oct.  2,  1818 ;  and  draft,  same  date, 
on  Charles  Hewlett,  for  $200,  favor  of  Newberry  Hewlett. 
That  there  was  a  statement  among  Charles's  papers,  in  the 
defendant's  handwriting,  headed  thus,  "  A  lift  of  debts  due 
the  following  persons,  viz?^  Setting  forth,  among  others, 
the  said  Charles  Hewlett  and  Newberry  Hewlett,  as  his 
creditors,  in  the  sum  of  $648,  which  ^'  list "  the  complainant 
charged  was  furnished  by  the  defendant  at  or  about  the  date 
of  the  note  and  draft.  That  the  note  and  draft  were  inclosed  in 
a  memorandum  written  by  Charles  shortly  before  his  death 
and  under  the  solemn  prospect  of  it ;  which  memorandum 
sets  forth  $548  due  and  to  be  taken,  by  agreement,  from  the 
bonds,  (date  Jan.  3rd,  1829.)  That  Charles,  within  a  fetir 
days  after  the  above  date,  died.  That  he  left  a  wife,  execu- 
trix of  his  will,  and  istn  only  daughter  as  hisheir.  The  widow 
renounced,  and  the  complainant  became  administrator  with 
the  will  annexed,  under  letters  from  the  surrogate  of  Suf- 
folk County.  That  he  supposed,  at  first,  that  the  defence 
against  suits  on  the  bond  would  be  complete  at  law ;  but, 
understanding  that  the  plaintiff  therein  would  object  the 
statute  of  limitations  to  the  note,  draft,  and  account  so  due 
to  Charleses  estate,  the  complainant  was  advised  that  a  de- 
fence would  not  avail ;  and,  to  save  expense,  therefore  he 
omitted  to  plead,  expecting,  however,  that  the  said  plaintiff 
would  yield  something  to  the  equities  of  the  case,  but  in 
which  he  was  disappointed.  That  Charles  and  Newberry 
Hewlett,  for  years  previous  to  January,  1823,  were  co-part- 
ners under  the  firm  of  C.  &  N.  Hewlett.  That  in  said 
January,  1823,  Newberry  died,  and  Charles  administered 
on  his  estate  under  letters  from  the  surrogate  of  Kings' 
County,  dated  the  eleventh  day  of  January,  1823.  That 
Newberry  was  indebted  to  the  firm  and  to  Charles  indivi<- 
dually  in  a  greater  amount  than  his  portion  of  interest  in 
the  firm.  That  Newberry's  estate  was  stUl  indebted  to 
Charles's  estate,  and  was,  as  the  complainant  believed,  in- 
solvent at  the  time  of  his  death.  That  Newberry  died 
Vol.  IV.— 2 


HEWLETT 

V. 


10  CASES  IN  THE 

1839.  without  lawful  issue ;  and  that,  thereupon,  the  right  of 
Henry  to  the  bonds  became  absolute  and  exclusive  as  the 
survivor.  That  soon  after  the  date  of  the  before  mentioned 
HEWLETT,  note  and  draft  or  order,  defendant  went  from  New  York  to 
Baltimore,  in  Maryland,  and  was  there  some  years  in  busi- 
ness as  a  merchant.  And  the  complainant  had  heard  that 
he  made  some  arrangement,  or  got  a  discharge  from  his  . 
creditors  in  Baltimore,  and  was  enabled  to  return  to  Long 
Island,  where  he  resided  when  the  above  suits  were  brought. 
That  the  complainant  knew  nothing  of  the  nature  of  the 
discharge,  or  the  mode  of,  or  proceedings  for  obtaining  it, 
when  the  suits  on  the  bonds  were  brought,  and  was  entirely 
ignorant  thereof  until  after  the  judgments  had  been  obtained. 
That,  among  various  reports,  he  heard  that  the  defendant 
had  applied  in  Baltimore  for  the  benefit  of  the  insolvent 
law,  and  been  defeated ;  but  not  getting  any  information 
from  the  defendant  on  the  subject,  and  not  knowing  but 
the  proceedings  there  might  bear  on  this  case,  he  caused 
inquiries  to  be  made  in  Baltimore,  which,  after  much  delay, 
resulted  in  establishing  the  fact  that  two  applications  were 
made  by  the  defendant  for  the  benefit  of  the  Maryland 
insolvent  law ;  and  that,  upon  the  last,  in  1829,  he  suc- 
ceeded in  obtaining  it,  as  appeared  by  the  record  of  the 
proceedings  of  Baltimore  County  Court,  which  showed  that 
the  defendant,  in  February,  1829,  petitioned  the  court  for 
the  benefit  of  the  law,  setting  forth,  in  a  schedule  <<  all  his 
.  property,  real,  personal,  and  mixed,  to  which  he  is  in  any 
way  entitled  ;"  and  making  oath,  that  such  "  schedule  and 
list  of  debts  due  him  contain  a  true  statement  of  all  his 
property,  real,  personal  a7id  mixed,  to  which  he  is  in  any 
way  entitled,  the  necessary  wearing  apparel  of  himself  and 
wife  excepted."  That  the  order  specified  his  books,  papers, 
accounts,  bonds,  notes,  and  evidences  of  debt.  And  which 
proceedings  further  set  forth,  that  the  said  defendant  in  the 
said  February,  1829,  assigned  to  or  assigned  under  said 
law,  not  only  all  the  property  and  estate  mentioned  in  said 
schedule,  but  also  "  all  other  property  and  estate,  real,  per- 
sonal, and  mixed,  of  what  kind  nature  or  quality  soever, 
{excepting  the  wearing  apparel^  bed  and  bedding  of  the 
said  Henry  Hewlett,)  which  the  said  Henry  Hewlett  has  or 
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daims  any  tiile  to  or  is  in  any  respect  entitled  to,  in  pos-  1839. 
sessioOj  remainder  or  reversion,^  and  that  a  discharge 
was,  thereupon,  granted  to  the  defendant  by  the  court,  at 
its  October  term,  1829.  That  Charles  Hewlett  was  no  wwunr 
where  mentioned  as  a  debtor  in  these  papers  or  defendant's 
debtor  on  these  bonds  or  otherwise,  and  no  claim  on  him 
was  pretended  to  be  conveyed  to  the  assignee.  That  the 
bonds  had  been  shown  to  the  complainant ;  that  they  were 
without  any  assignment  or  the  appearance  of  any  having 
ever  been  made.  The  bill  charged  that  it  was  agreed  be- 
tween the  complainant  and  the  defendant,  after  Newberry's 
death  and  the  date  of  the  note  and  order,  that  the  account 
should  be  off-set  against  the  bonds.  That  the  defendant 
so  understood  it,  and  that  this  only  can  explain  his  omitting 
the  bonds  in  his  schedule  at  Baltimore.  That,  in  suffering 
defaults  in  the  suits,  he  supposed  that  the  account  of  off-set 
would  be  excluded  by  the  statute.  That  he  did  not  get  a 
knowledge  of  his  defence  from  Baltimore  until  after  the 
defaults.  That  the  proceedings  at  Baltimore  are,  as  he 
charged,  a  good  defence.  That  Henry's  proceeding  in  the 
suits  against  his  own  knowledge  and  presuming  on  the 
complainant's  ignorance  made  the  judgments  fraudulent. 
Prayer :  That  the  defendant  be  enjoined  from  requiring  the 
complainant  to  account  before  thesurrogate  of  Suffolk  Coun- 
ty ;  and  that  the  bond  be  given  up  and  cancelled,  and  satis- 
fiiction  entered  of  the  judgments ;  that  the  defendant  pay 
costs  ;  and  for  general  relief. 

The  defendant,  by  his  answer,  admitted  notice  of  inten- 
tion Co  issue  executions ;  but  none  issued  ;  admitted  sales  g( 
some  of  Charles's  estate,  but  was  ignorant  how  it  vfas  ever 
applied  by  the  complainant  in  payment  of  debts.  Admitted 
that  some  real  estate  was  unsold,  but  whether  sufficient  to 
ensure  payment  of  judgments,  he  could  not  answer.  Ad- 
mitted obtaining  order  from  the  surrogate  of  Suffolk  County. 
Believed  advertisement  by  complainant,  as  administrator, 
was  published,  but  never  having  seen  it,  did  not  admit  pub- 
lication. Heard  of  it  eight  or  nine  months  after  Charles's 
death.  Could  not  say  whether  before  or  after  advertise- 
ment he  presented  his  claim;  but  hpfore  presenting  bis 
claim,  he  wrote  to  the  complainant  respecting  the  bonds. 
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1839.      Denied  any  recollection  of  the  complainant's  applying  to 
him  respecting  the  bonds,  or  of  his  refusing  to  show  them, 
or  of  using  the  words  charged ;  or  if  so,  it  was  before  Mar- 
■BVLETT.     tha  Hewlett's  death,  and  while  the  bonds  were  in  the  hands 
of  Richard  S.  Williams.     Says  that  he  did  exhibit  the 
bonds  to  the  complainant,  and  claimed  the  whole  amount. 
Denied  that  the  complainant  informed  him  that  he  was 
indebted  to  Charles  Hewlett's  estate,  or  alluded  to  the  note 
or  order.    Admitted  that  an  arbitration  was  offered,  and 
declined,  as  occasioning  delay.    That  the  complainant  re- 
fused to  pay  to  his  attorney,  on  the  ground  of  set-off.    As  to 
the  paper  showing  his  indebtedness  to  Charles's  estate, 
which  have  come  to  the  complainant's  possession,  he  knew 
nothing  except  from  the  bill.    Admitted  that  in  1818,  he 
owed  Newberry  $510 ;  that,  to  satisfy  the  same,  he  gave 
Newberry  a  note  for  $300,  and  a  draft  on  Charles  for  $210, 
given  at  Brookl]m.    That  Charles,  at  the  time,  owed  the 
defendant  $330,  and  agreed  to  pay  the  amount  of  the  draft 
to  Newberry.    C.  &  N.  then  in  partnership ;  alleged  that  the 
note  should  have  been  given  to  Newberry  alone,  but  it  was 
done  in  a  hurry.    That  Newberry  receipted  for  the  note 
and  draft,  sets  forth  copy,  dat  i  2d  Oct.,  1818.     Admitted 
the  statement  of  the  debts  made  by  him,  that  it  was  pre- 
vious to  giving  the  note,  and  that  he  supposed  the  $610 
was  due  C.  &  N.,  for  moneys  advanced  by  the  firm ;  but 
Newberry  said,  in  Charles's  presence,  and  by  him  assented 
to,  that  the  money  was  advanced  by  Newberry  alone.    That 
the  $548  in  the  statement  was  liquidated  at  $510.    Denied 
a  promise  within  six  years,  and  claimed  the  benefit  of  ex- 
ception as  if  pleaded.    Knew  nothing  of  the  memorandum 
left  by  Charles,  except  from  the  bill.    Admitted  Charles's 
will ;    renunciation  by  widow  ;    and  administrationship 
granted  to  the  complainant.     Did  not  know  what  influ- 
enced the  complainant  not  to  plead  to  the  suits.    Admitted 
that  a  compromise  was  suggested,  but  that  it  was  rejected, 
because  enough  was  not  offered.    Corrects  the  alleged  date 
of  Newberry's  death,  from  12th  Jan.  1823,  as  stated  in 
bill,  to  1821.    Did  not  know  that  Charles  took  out  letters  of 
administration  on  {fewberry's  estate;  nor,  whether  New- 
berry was  indebted  to  the  firm  or  to  Charles.    That  New- 
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berry  had  real  estate,  and  Charles  occupied  it  at  Cold       1839. 
Spring,  worth  $3000 ;  enough,  he  considered,  to  pay  his 
debts.    That  Newberry  died  intestate,  and  the  defendant, 
as  survivor,  thereupon  became  solely  entitled  to  the  bonds,     BBWLitr. 
under  their  condition.    That  in  the  latter  part  of  1818,  he 
went  to  Baltimore ;  became  embarrassed  in  business  there ; 
applied  twice  for  a  discharge  under  the  insolvent  law  there ; 
last  time,  in  1829  ;  in  March,  1829,  he  obtained  discharge, 
and  he  returned  to  Long  Island.    Did  not  know  if  the  com- 
plainant was  ignorant  of  it ;  never  kept  it  a  secret.    It  was 
generally  known  among  his  friends,  and  thought  the  com- 
plainant must  have  known  it  before  the  suits  were  brought 
Did  not  know  of  the  plaintiff's  sending  to  Baltimore,  nor 
the  information  he  got  there ;  was  never  defeated  in  his 
application  there.    Admitted  his  petitioning  in  Baltimore 
court,  and  the  proceedings  and  record  as  set  forth.    Admit- 
ted that  Charles  was  not  named  as  a  debtor ;  nor  were  the 
bonds  included  in  the  assignment  or  schedule.    That  Mar- 
tha Hewlett  was  not  dead,  and  the  bonds  were  not  in  his  pos- 
session at  Baltimore,  having  been  left  with  Newberry,  and 
on  his  death,  they  passed  into  the  possession  of  a  Mr.  Rhodes^ 
where  they  remained  until  his  return  aforesaid  from  Balti- 
more, (March,  1829,)  when  he  placed  them  (as  collateral 
security,)  in  the  hands  of  R.  S.  Williams.    That  if  <'  bonds" 
is  a  word  used  in  the  assignment^  it  is  a  mistake.    No  pro- 
perty whatever  went  to  the  assignee,  except  what  is  men- 
tioned in  schedule.    Admitted  that  no  indorsement  or  as- 
signment was  ever  made  of  the  said  bonds,  nor  is  tliere 
any  appearance,  of  such.     Denied  any  understanding  or 
agreement  with  Charles  to  off-set.    Denied  that  he  con- 
sidered nothing  due  on  the  bonds.    Denied  motives  imputed 
in  bill  for  omitting  bonds  in  schedule.    Did  not  know  under 
what  impression  the  complainant  suffered  judgments  against 
him  on  the  bonds,  but  denied  his  right  to  bring  the  de- 
fendant into  this  court,  and  craved  benefit  of  exception  as 
though  he  had  demurred  or  pleaded.    That  he  was  advised 
by  counsel  that  the  proceedings  in  Maryland  would  not 
have  been  a  defence  at  law.    Denied  that  he  has  taken 
advantage  of  the  complainant's  ignorance,  or  that  the  judg- 
ments were  recovered  by  fraud. 
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1839.  The  case  came  before  the  court,  on  pleadings  and  proofs ; 

^^'^'^'^^  but  the  above  abstract  of  the  former,  and  the  reference  to 

V.  the  latter  to  be  found  in  the  opinion  of  the  Vice-Chancellor, 
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will  be  sufficient  to  understand  the  merits. 

Mr.  J.  M,  Ely^  for  the  complainant. 

Mr.  John  Crreenwood,  for  the  defendant. 

Oct.  7.      '''^E  Vice-Chancellor  : — The  amount  of  the  defend- 
ant's indebtedness  to  C.  6c  N.  Hewlett,  as  evidenced  by  the 
list  of  his  debts  in  his  own  handwriting,  and  hy  the  note 
and  draft  of  the  twenty-sixth  day  of  October,  one  thousand 
eight  hundred  and  eighteen,  which  were  in  the  possession 
of  Charles  Hewlett,  the  intestate,  at  the  time  of  his  death, 
are  more  than  sufficient  to  absorb  the  whole  amount  of  the 
two  bonds,  payable  by  Charles  Hewlett,  at  the  death  of 
Martha  Hewlett,  which  took  place  in  the  year  one  thonsand 
eight  hundred  and  twenty-nine,  there  being  no  interest  ac- 
cruing on  the  bonds  during  her  lifetime.     Taking  the  note 
and  the  draft  as  the  basis  of  calculation,  namely,  five  hun- 
dred and  ten  dollars,  which  the  defendant  admits  he  owed 
to  Newberry  Hewlett,  and  which  he  does  not  pretend  be 
has  ever  paid,  and  adding  interest  for  ten  or  eleven  years, 
they  exceed  the  amount  of  the  bonds.    But  the  question  is, 
whether  this  indebtedness  could  be  permitted  to  operate  or 
be  available  to  Charles  Hewlett,  if  he  were  living,  or  to  the 
complainant  as  his  representative  by  way  of  set-off  or  ex- 
tinguishment of  the  bond  debts  ?    If  the  indebtedness  was 
to  the  partnership  or  firm  of  C.  &  N.  Hewlett,  then  Charles 
Hewlett,  as  surviving  partner,  could  have  made  a  set-off 
of  the  demand  against  his  individual  debt  on  the  bonds : 
Collyer  on  Part.  448.    If  to  Newberry  individually,  then, 
as  administrator  of  Newberry,  Charles  could  not  make  it  a 
set-off  against  his  own  debt.    The  papers  would  seem  to 
import  on  their  face,  that  the  indebtedness  originally  set 
down  at  five  hundred  and  forty-eight  .dollars,  was  to  the 
partnership  of  C.  &  N.  Hewlett ;  and  that,  by  the  note  and 
draft,  three  hundred  dollars  of  it  remained  so,  and  two 
hundred  and  ten  dollars  became  due  and  payable  to  New- 
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berry  solely.  But,  however  the  fact  might  be  and  what*  1839. 
ever  the  difficulties  in  the  way  of  the  complainant,  if  this 
case  stood  upon  the  right  of  set-off  strictly  in  Charles  Hew- 
lett, I  think  there  is  but  one  conclusion  to  be  formed,  and  hbwlitt. 
that  is  the  most  charitable  one  for  the  defendant — that,  in 
the  year  one  thousand  eight  hundred  and  twenty-nine,  when 
he  proceeded  to  take  the  benefit  of  the  insolvent  act  in 
Maryland,  he  considered  these  bond  debts  paid  and  extin- 
guished by  the  money  which  he  had  for  many  years  owed 
to  his  brothers,  Charles  and  Newberry  or  one  of  them  and 
which  Charles  had  had  the  entire  control  of  since  the  death 
ef  Newberry,  in  the  year  one  thousand  eight  hundred  and 
twenty-three.  Charles  likewise  considered  Henry's  indebt- 
edness as  applicable,  by  his  consent,  to  the  extinguishment 
of  the  bonds,  as  is  evident  from  the  memorandum  which 
he  left  behind  him  as  a  testimony  of  his  understanding  on 
the  subject,  and  which  he  made  shortly  before  and  in  anti- 
cipation of  his  approaching  end.  It  is  proved  that  Henry 
bad  the  bonds  with  him  in  Baltimore,  some  short  time  pre- 
viously, and  he  knew  that  he  alone  could  claim  the  pay- 
ment of  them,  and  that  if  any  thing  was  due  upon  the 
bonds,  or  should  become  due,  that  he  would  be  entitled  to 
receive  it ;  and  yet,  in  the  statement  of  his  property  and 
effects  under  oath,  he  omitted  to  mention  it  and  virtually 
declared  that  no  such  property  belonged  to  him.  He,  in- 
deed, goes  further,  and,  in  his  list  of  creditors,  makes  no 
mention  of  C.  &  N.  Hewlett  or  either  of  them  as  creditors. 
This  omission  can  only  be  accounted  for  on  the  ground 
that  he  considered  their  mutual  indebtedness  cancelled;  that 
be  neither  owed  C.  &  N.  Hewlett  upon  the  note  and  draft, 
nor  did  Charles  Hewlett  owe  him  upon  the  bonds.  It  is  in 
vain  for  him  to  say  the  bonds  were  not  yet  debts,-  or  only 
choses  in  action,  or  not  property  inasmuch  as  Martha  Hew- 
lett was  then  living.  They  were  instruments  which  cre- 
ated a  debt  in  present^  thoii^h  solvendum  in  futuro,  and 
he  had  succeeded  to  them,  and  they  had  become  his  pro- 
perty on  the  death  of  his  brother  Newberry  some  six  years 
before,  and  he  was  bound  to  include  them  in  his  list  of 
credits  or  inventory  of  his  estate,  so  that  his  creditors  might 
have  the  benefit  of  them ;  and  he  was  also  bound  to  lepre- 
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1839.  tent  C.  &  N.  Hewlett,  or  one  of  them  among  his  creditors^ 
unless,  indeed,  these  cross-demands  were  compensated  b7 
each  other  and  discharged.  We  cannot  presume,  that,  in 
■iwLBTT.  his  insolvent  proceedings,  he  committed  perjury  or  intended 
wrong.  On  the  contrary,  it  must  be  presumed  that  he  ex- 
hibited a  just  and  true  account  of  his  debts  and  credits : 
Gresley's  Eq.  Ev.  368.  His  omission  to  mention  the 
bonds  at  that  time  precludes  him  from  setting  them  up 
afterwards  as  subsisting  debts.  Nor  could  he  be  permitted 
to  avail  himself  of  the  statute  of  limitations  as  a  bar  to 
the  simple  contract  debt  which  he  owed  to  C.  &  N.  Hew- 
lett. He  says,  in  his  answer,  that  immediately  after  giving 
the  note  and  draft  in  October,  one  thousand  eight  hundred 
and  eighteen,  he  removed  to  Baltimore,  where  be  resided 
until  his  discharge,  in  one  thousand  eight  hundred  and  twen- 
ty-nine, when  he  returned  to  this  state.  During  that  period 
of  eleven  years,  our  statute  did  not  run  against  creditors 
of  his  residing  in  this  state.  After  his  return,  only  about 
two  years  elapsed  when  the  bill  in  this  cause  was  filed  for 
relief.  Setting  up  the  statute,  therefore,  in  bar  and  claim- 
ing the  benefit  of  it  in  his  answer,  can  be  of  no  service  or 
protection  to  him. 

But  another  question  is  made,  whether  the  complainant 
is  entitled  to  any  relief  in  this  court,  after  suffering  judg- 
ment to  be  taken  against  him,  by  default,  in  the  court  of 
law  upon  the  bonds?  It  must  not  be  forgotten  that  the 
complainant  is  an  administrator,  acting,  not  upon  his  per- 
sonal knowledge  so  much  as  upon  the  information  of  others 
which  he  might  be  able  to  collect,  from  time  to  time,  in 
regard  to  the  matters  of  defence,  if  any,  which  he  might  be 
able  to  make  at  law.  He  avows  his  ignorance  of  the  de- 
fendant's insolvent  papers  and  proceedings,  until  it  was  too 
late  for  him  to  interpose  a  plea.  Besides,  if  he  had  under- 
taken a  defence,  it  is  doubtful  whether,  upon  the  technical 
rules  of  law,  he  could  have  iftade  a  set-off  or  insisted  on 
an  extinguishment  of  the  bonds.  He  might,  after  all,  have 
been  obliged  to  seek  equitable  relief;  and  I  think  the  com- 
plainant is  fairly  within  the  exception  of  the  rule  against 
granting  relief  after  judgment,  where  the  party  has  omitted 
to  make  a  defence,  as  admitted  in  several  of  the  cases : 
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Lansing  ▼.  Eddy^  1  J.C.R.61 ;  Smiih  v.Lowry^  lb.  323;  1889. 
Barker  y.  EUcms^  lb.  466. 

^The  complainant  is  entitled  to  the  decree  which  his  bill  ^ 

prnys  for,  with  costs.  ammmoh. 


Purser  v.  Anderson  and  others. 


AhhoQgh  a  mortgage  may  have  been  paid,  yet,  on  a  valoable  connderation, 
it  may  be  kept  alive  for  other  purposes  where  the  rights  of  creditors  and 
third  persons  have  not  intervened;  but,  although  the  mortgagor  and  mort- 
gagee, after  payment,  may  thus  resuseitate  it  as  between  themselves,  yet 
an  aanignment  of  it,  after  another  mortgage  by  the  same  mortgagor  ia  exe- 
cuted and  recorded,  will  not  override  the  latter.  Nor  will  it  have  that 
effect  as  against  an  assignment  for  creditors  (by  the  same  mortgagee)  also 
executed  and  recorded  prior  to  such  assignment  of  the  resuscitated  mort- 
gage. Here  is  something  tantamount  to  notice  and  more  than  a  latent 
eqoity. 


Question  as  to  who  was  entitled  to  surplus  monies  in    April  26, 
court    A  reference  was  had  to  ascertain  priorities.    The       1839. 
surplus  had  c(»ne  out  of  real  estate  in  Henry  street.  New  «jrT^*^ 
York  ;  and  the  claimants,  on  the  reference,  were  George  Ra-  „^  ^^ 
pelye  and  De  La  Fayette  Schanck.    The  former  claimed  as  Martgar 
holder  and  assignee  of  a  bond  and  mortgage  dated  the  eighth  gee. 
day  of  December,  1836,  for  three  thousand  dollars,  on  the  Assign-' 
said  premises,  made  by  John  Anderson  to  Robert  Anderson ;  ^f?^' 
while  the  latter  claimed  as  assignee  of  a  bond  and  mortgage  Tq*^ 
made  by  John  Anderson  and  wife  to  Elisha  Conover.  equity. 

On  the  reference,  the  testimony  was  somewhat  variant  as 
to  the  particular  consideration  for  the  bond  and  mortgage 
from  John  Anderson  to  Robert  Anderson.  William  Patter- 
son deposed,  <<I  have  heard  John  Anderson  say  that  he  had 
given  a  mortgage  for  three  thousand  dollars  to  Robert  An« 
derson  on  the  house  John  lived  in,  in  Henry  street,  as  secu- 
rity for  a  borrowed  note  for  three  thousand  dollars.  I  un- 
derstood him  it  was  a  joint  note  drawn  by  Robert  Anderson 
and  David  Anderson  senior.  I  think  he  used  the  term^ 
<My  brother  Robert  and  my  uncle  David.'    This  eonversa- 
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1839.       tion  was  either  in  the  latter  part  of  March  or  the  beginning 
*-*"'^"*^     of  April,  1837.    He  said  he  had  negotiated  the  said  note 

PTTRHKIt 

^,  on  the  Seventh  Ward  Bank.    He  said,  the  note  had  thin 

ANDKB80K,  jjeon  paid,  and  by  him  the  said  John."  And  the  teller  of  the 
bank  proved  the  discounting  to  and  pajrment  by  John  An- 
derson of  the  note.  And  it  was  proved  that  Robert  Ander- 
son had  admitted  that  the  bond  and  mortgage  to  him  was 
given  to  secure  the  endorsement  of  the  note  in  the  Seventh 
Ward  Bank.  John  Anderson  was  examined  on  the  refer- 
ence, and  appeared  to  give  the  idea  that  this  bond  and  mort- 
gage was  made  to  secure  money  owing  to  his  brotlier  Rob- 
ert : — "  It  was  given  for  money  I  then  owed  him ;  but  I  told 
him  that  my  note  for  three  thousand  dollars  should  be  taken 
up  when  it  fell  due.  He  was  endorser  on  said  note.  I 
think  the  note  was  given  about  the  same  time  with  the 
mortgage."  It  appeared  that  on  the  twenty-second  day  of 
March,  1837,  Robert  Anderson  had  assigned  this  mortgage 
(with  the  bond  accompanying  the  same)  for  a  valuable  con- 
sideration to  George  Rapelye.  But  it  was  also  proved  that, 
in  the  month  preceding,  say  on  the  fifteenth  day  of  April, 
1837,  the  said  John  Anderson  and  wife  had  executed  a  bond 
and  mortgage  on  the  same  premises  to  Elisha  Conover,  for 
securing  two  thousand  dollars,  to  satisfy  part  of  a  dishonor- 
ed note  of  John  Anderson ;  and  that  the  said  Elisha  Conover 
had  assigned  the  bond  and  mortgage  to  De  La  Fayette 
Schanck  on  the  seventeenth  day  of  June,  1837.  It  also  ap- 
peared that  this  mortgage  and  its  assignment  were  both  re- 
corded before  Rapelye  took  an  assignment  of  the  mortgage 
from  John  to  Robert  Anderson.  It  also  appeared  that,  on  the 
seventeenth  day  of  June,  1837,  John  Anderson  had  executed 
an  assignment  for  the  benefit  of  creditors.  This,  also,  was 
recorded  before  the  assignment  of  mortgage  to  Rapelye. 

The  master  reported  that  the  mortgage  by  John  to  Robert 
Anderson  was  given  as  a  security  for  a  note  for  $3,000,  dated 
on  or  about  the  nineteenth  of  December,  1836,  drawn  by 
David  Anderson,  the  uncle  of  Robert  Anderson  and  John 
Anderson,  and  endorsed  by  Robert  Anderson  for  the  accom- 
modation of  John  Anderson,  and  discounted  by  the  Seventh 
Ward  Bank  to  the  credit  of  John  Anderson,  and  which  was 
taken  up  by  him  on  the  twenty-second  of  March  1837,  when 
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it  became  dae,  and  not  for  any  antecedent  debt  due  from  1889. 
John  to  Robert  Anderson ;  and  became  void  on  the  payment 
of  said  note,  and  remained  null  and  void  and  was  not  a  iien 
on  the  said  surplus  monies,  although  the  assignee,  the  said 
George  Rapelye,  might  have  purchased  the  same  for  a  bona 
fide  consideration  and  without  notice  of  anything  to  invali- 
date it 
Exceptions  were  taken  to  the  report  by  George  Rapelye. 

Mr.  Benjamin  Haigkty  in  support  of  the  exceptions. 

Mr.  D.  M.  Cowdrejfy  for  De  La  Fayette  Schanck. 

Mr.  James  R.  Whitings  for  the  assignees  of  John  An- 
derson. 

¥ 

Thb  Yicb-Chancellor  : — ^The  evidence  is  contradicto-  Dec  27. 
ry  as  to  the  consideration  of  the  bond  and  mortgage  between 
John  Anderson  and  hts  brother  Robert,  which  the  latter  as- 
signed to  Rapelye,  who  now  claims  to  receive  payment  of  * 
it  out  of  the  surplus  money  in  this  court.  But  I  consider 
the  preponderance  is  decidedly  in  favor  of  the  supposition 
that  the  bond  and  mortgage  were  given  to  secure  Robert  and 
their  uncle  David  against  the  note  which  they  had  made,  fot 
John's  accommodation,  to  be  discounted  at  the  Seventh 
Ward  Bank ;  and  that,  when  John  paid  that  note,  as  it  ap- 
pears he  did,  the  specific  purpose  for  which  the  bond  and 
mortgage  had  been  given  was  satisfied. 

AAer  this,  however,  it  was  still  competent  for  the  parties, 
John  and  Robert,  to  keep  the  bond  and  mortgage  alive  for 
any  other  purpose  founded  on  a  good  or  valuable  considera- 
tion, provided  the  rights  of  creditors  or  third  persons  did  not 
intervene.  It  is  attempted  to  be  shown  that  another  indebt« 
edness  of  John  to  Robert  did  exist,  which  served  as  a  con- 
sideration, but  the  evidence  falls  short  of  proving  the  fact  in 
a  satisfactory  way,  either  as  to  the  actual  indebtedness  or 
the  amount  for  which  Robert  should  hold  it  as  security ; 
and  it  could  not  be  held  as  against  John's  creditors  for  the 
benefit  of  his  family.  Upon  the  whole,  therefore,  the  con- 
clusion must  be,  that  on  payment  of  the  note  at  the  bank. 


V. 
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1839.  the  bond  and  mortgage  were  satisfied  and  became  a  dead 
letter  in  the  hands  of  Robert. 

Such  being  the  condition  of  tfie  bond  and  mortgage,  could 
AwoBRW!*.  it  be  assigned  so  as  to  be  of  any  e£fect  or  avail  in  the  hands 
of  the  assignee? 

With  the  assent  and  concurrence  of  the  mortgagor,  it 
could  be  assigned,  and  in  the  hands  of  an  assignee  for  value 
it  would  be  available  as  against  the  mortgagor  and  mortga- 
gee. In  the  present  case,  the  mortgagee  has  covenanted,  in 
the  assignment,  that  the  money  mentioned  in  the  mortgage 
was  due  upon  it ;  and  John  Anderson,  the  mortgagor,  ap- 
pears to  have  been  ready,  at  all  times,  to  admit  the  mortgage 
to  be  a  subsisting  security  and  to  concur  in  the  assignment 
■■ — and  Mr.  Rapelye  having  actually  paid  value  for  it,  I  see 
no  difficulty  in  considering  the  bond  and  mortgage  as  a  valid 
and  subsisting  security  in  his  hands  as  against  these  parties. 

But  the  question  is,  whether  it  is  so  as  against  third  per- 
sons who  claim  adversely  to  him  ?  Before  Rapelye  paid 
his  money  and  took  the  assignment,  John  Anderson  gave  a 
mortgage  to  Conover ;  and,  then,  assigned  his  equity  of  re- 
demption for  the  benefit  of  his  creditors.  When  Gonover 
took  his  mortgage,  he  understood  the  preceding  mortgage  to 
Robert  Anderson  was  satisfied  and  no  longer  an  incum- 
brance, and  it  was  not  competent  for  John  and  Robert,  af- 
terwards, to  revive  a  defunct  mortgage  to  the  prejudice  of 
Conover's  security.  So,  after  executing  the  assignment  for 
the  benefit  of  his  creditors,  it  wtis  not  competent  for  John 
Anderson  to  defeat  the  benefit  of  it  to  them,  by  consenting 
to  the  setting  up  of  this  former  incumbrance.  The  Cono- 
ver mortgage  and  the  assignment  for  creditors  were  both  on 
record  anterior  to  Rapelye's  purcha&e  and  the  payment  ot 
his  money.  He  is,  therefore,  chargeable  with  notice  oi 
them ;  and  if  he  had  inquired  of  Ck)nover  or  the  assignees,  he 
might  have  ascertained  whether  they  claimed  in  opposition 
to  or  in  subordination  of  the  mortgage  he  was  about  to  pur- 
chase. If  they  had  admitted  that  they  claimed  subject  to  it 
as  a  subsisting  incumbrance,  he  would  have  been  safe  in 
becoming  the  assignee.  But  if  they  had  objected,  as  they 
do  now,  he  could  not  have  made  the  purchase,  except  at  die 
risk  of  being  defeated  by  them.    There  was  enopgh  to  put 


Dewbt  aad  another  v.  Adams  and  others. 


Wkere  an  aflugnment  for  creditors  is  had,  and  the  assignees  let  famitnre 
(embraced  by  it)  on  a  rental  to  one  of  the  assignors,  until  a  favorable  time 
for  sale,  the  assignment  will  be  roid  as  to  this,  for  want  of  a  change  of 
possession. 
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Rapelye  on  this  inqairy ;  and  it  is  tantamount  to  notice  to       1839* 
him  that  they  wonld  dispute  the  Talidity  of  the  mortgage. 
He  is  not,  therefore,  to  be  regarded  as  a  bona  fide  purchaser 
without  notice. 

The  equity  set  up  by  the  holder  of  the  Conorer  mortgage 
and  by  the  assignees,  to  a  preference,  is  not  a  latent  equity 
which  Rapelye  could  not  know  or  guard  himself  against ; 
and  he  is  not  entitled  to  the  benefit  of  the  rule  on  that  sub- 
ject as  laid  down  by  the  judges  in  Jamet  v.  Morejfy  2  Cow- 
en's  R.  246. 

I  am  of  opinion  that  the  master  has  reported  correctly  on 
the  subject  of  the  claims  to  the  surplus ;  and  the  exceptions 
to  the  report  must  be  overruled,  with  costs  of  the  exceptions 
and  hearing  to  be  paid  by  George  Rapdjre.  Each  party  may 
be  left  to  bear  his  own  costs  of  the  reference. 


Judgment  Creditor's  Bill.    The  defendants,  Adams  and     ^1^3(^9 
Welsh,  had  made  an  assignment  for  the  benefit  of  creditors.       1839. 
Part  of  their  properties  consisted  of  the  furniture  of  an  hotel  T))^t7'"*^lj 
known  as  Knickerbocker  HalL    The  complainants  insisted  (j^^n^^ 
that  there  had  been  no  change  of  possession.    The  defen-  Fraud. 
dant  Welsh  had  remained  in  possession  of  the  furniture  in  Passss- 
the  sleeping  apartments  in  Knickerbocker  Hall,  until  the  fil-  ^^* 
ing  of  the  bill ;  and  it  appeared  that  the  assignees  had  let 
the  same  to  him  at  a  rent  of  $125  per  month  ;  and  they  al- 
leged that  they  had  kept  it  on  hand  so  that,  in  the  fall  of 
the  year,  it  could  be  sold  to  advantage. 

The  Yice-Chancellor  decided  that  the  assignment  was 
Toid  as  to  the  furniture  in  the  lodging  rooms  in  Knicker- 
bocker Ebll,  which,  were  left  in  Walsh's  possession  on  rent : 
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XfOYSTT 
DIMOND. 


there  not  having  been  a  sufficient  change  of  possession  ;  and 
his  honor  directed  the  property  to  be  delivered  to  a  receiver. 

Mr.  D.  Marvin^  for  the  complainants. 

Mr.  E.  Sandford^  for  the  defendants. 


LOVETT  17.  DiMOND,  RaCET,  &C. 


JiifySO, 
1839. 

Mortgor 

gor  and 

Mortgor 

gee. 

Assignr 

ment. 

Assignor. 

Usury. 


Where  a  bond  and  mortgage  are  unimpeached  by  the  parties  to  it,  an  after- 
purchaser  of  the  premises  (covered  by  the  latter)  cannot  affect  their  amount 
on  the  ground  that  the  mortgagee  has  sold  and  assigned  them  at  a  less 
amount  than  is  secured  by  them. 

A  note  given  for  interest  is  not  pa3rment. 

An  assignor  of  a  mortgage  taking,  from  after  purchasers  who  buy  subject  to 
the  mortgage,  an  additional  security  and  amount  for  forbearance,  will  noti 
thereby,  invalidate  the  original  security  for  usury ;  but,  on  foreclosure,  he 
will  have  to  give  credit  for  such  addition. 


Foreclosure.  Bill  filed  by  the  complainant,  George  Lo* 
vett,  as  assignor  of  a  mortgage  of  real  estate,  for  ten  thousand 
dollars,  made  to  secure  part  of  purchase  money.  The 
property  was  bought  by  the  defendant,  Elizabeth  Racey,  as 
trustee  for  a  Mrs.  Curtis,  subject  to  the  mortgage.  It  will  be 
gathered,  by  the  opinion  of  the  court,  that  Greorge  Lovett 
purchased  the  mortgage  at  an  under  price ;  and  that,  there- 
after, something  was  received  by  him  for  forbearance.  The 
question  was,  as  to  the  effect  of  these  things  upon  the  vali- 
dity of  the  security. 

Mr.  Peter  A.  Cowdrej/y  for  the  complainant. 

Mr.  T.  JR.  Lee^  for  Mrs.  Racey  and  Mrs.  Curtis. 

The  Vice-Chancellor  : — ^The  defendant,  Mrs.  Curtis, 
for  whom  Mrs.  Racey  holds  the  title  of  the  mortgaged  pre- 
mises as  trustee,  purchased  the  same  in.  September,  one 
thousand  eight  hundred  and  thirty-five,  subject  to  the  incum- 


LOTETT 

V. 
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brance  of  the  mortgage  for  ten  thousand  dollars,  which  was  1839. 
then  a  valid  and  subsisting  incumbrance  to  that  amount* 
In  October,  one  thousand  eight  hundred  and  'thirty-six,  the 
complainant  purchased  the  bond  and  mortgage  of  Daniel  dimoicp. 
R  Talmadge,  and  took  an  assignment  of  them.  No  mat- 
ter what  yhe  complainant  paid:  his  title  is  not  disputed 
by  any  body  who  had  an  interest  in  the  bond  and  mortgage  ] 
and  there  could  be  no  usury  in  the  transaction  to  affect  the 
original  validity  of  the  securities  on  which  these  defendants 
can  have  any  right  to  set  up.  It  is  immaterial  to  them  for 
bow  much  less  than  the  face  of  the  bond  and  mortgage  the 
complainants  bought  them  up.  As  to  the  defendants,  the 
bond  and  mortgage  stand  g^bd  for  the  amount  due  when 
they  purchased,  except  so  far  as  payments  have  been  made 
since  by  or  on  behalf  of  these  defendants.  There  must  be 
a  reference  to  a  master  to  compute  the  amount  due ;  and  in 
making  the  computation,  the  defendants  will  be  entitled  to 
a  credit  of  three  hundred  dollars,  on  account  of  the  interest 
for  which  James L.  Ciirtis's  promissory  note  was  given,  unless 
the  complainant  produces  and  surrenders  the  note  and  shows 
that  it  has  never  been  paid.  If  paid  in  part,  so  much  is  to 
be  credited  on  the  surrender  of  the  note  for  the  residue. 

In  June,  one  thousand  eight  hundred  and  thirty-seven,  on 
granting  a  forbearance  of  payment,  the  complainant  had  no 
right  to  stipulate  for  fourteen  per  cent,  interest;  and  all  that 
be  could  exact,  if  he  thought  proper  to  extend  the  time  for 
payment,  would  have  been  to  advance  the  rate  of  interest 
from  six  to  seven  per  cent  from  that  time.  If  the  master 
shall  find  that  it  was  withiu  the  scope  of  the  defendants 
agreement  to  pay  seven  per  cent,  from  that  time,  he  may 
charge  the  interest  at  seven  per  cent,  after  that  period ;  and 
the  defendants  will  be  entitled  to  a  credit  of  the  fomteen 
hundred  dollars  for  which  Curtis's  note  and  the  collateral 
security  of  a  mortgage  was  given,  as  so  much  paid  for  in- 
terest money,  unless  it  appears  that  such  amount  has  not 
been  realized  by  the  complainant  and  he  shall  think  proper 
to  surrender  the  note  and  the  security  which  accompanied 
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it  .  On  the  coming  in  and  confirmation  of  the  master's  re- 
port, he  may  proceed  and  8ell.(o) 

{a)  In  an  after  case  of  ibreclosme,  (13th  Noyember,  1839,  SamecompUdnaiU 
against  Hall  and  others^)  a  mortgage  had  been  given  to  secure  a  note ;  and 
the  principle  in  the  text  was  again  carried  out.  | 

The  VicB-CBAircELLOR : — The  usury  alleged  in  the  answer  nan  have  no 
influence  upon  the  note  of  two  thousand  and  thirty-five  dollars  and  sixty 
cents,  which  the  assignment  of  the  mortgage  was  intended  to  secure.  Al- 
though this  note  was  included  in  the  settlement  of  the  sixteenth  day  of  Jan- 
uary, one  thousand  eight  hundred  and  thirty-nine,  when  the  usurious  extortion 
for  forbearance  was  demanded  and  taken  by  the  complainant,  yet  he  was  per- 
mitted to  hold  the  original  note  and  the  securities  upon  which  he  now  pro- 
ceeds; and  I  suppose  this  court  cannot  interfere  with  his  ri^ht  to  impose 
payment  of  that  note  out  of  the  mortgaged  premises.  The  complainant  de- 
mands nothing  more  by  his  bill  in  thi^cause.  There  must  be  a  reference  to 
a  master  to  compute  the  amount  due  on  the  note  of  two  thousand  and  thirty- 
five  dollars  and  sixty  cents ;  and  in  making  the  computation,  the  master  must 
allow  the  defendant  Hall  a  credit  for  all  monies  paid  either  for  principal  or 
interest,  or  for  forbearance,  which  may  appear  to  be  fairly  applicable  to  this 
note.  The  cause  must  be  set  down  for  hearing  on  the  master's  report ;  and 
all  ftirther  directions  axe  reserved. 
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1839. 

MORRIION 

Morrison  and  others  v.  Moat  and  others.  i^. 

MOAT. 


The  defendants  had,  through  newspapers,  misrepresentM  the  decision  of  the 
coQit  in  relation  to  a  modification  of  an  injunction  as  weJl  as  the  views 
expressed  by  the  yice-Chancellor  in  making  the  decision ;  bnt,  as  the 
court  considered  the  misconduct  hardly  came  under  criminal  contempts, 
(R.  S.  278,  %  10,  11,)  and  it  was  not  clear  that  it  amounted  to  an  act  by 
which  the  rights  or  remedies  of  the  complainants  might  be  defeated,  im- 
paired, impeded  or  prejudiced  (2  R.  S.  534,)  and  as  the  defendants  made  a 
reasonable  explanation,  the  court  allowed  the  defendants  to  go  free. 


The  bill  had  been  filed  to  restrain  the  vending  of  simu-   October  9, 
lated  pills,  as  Morrison's  pills  ;  and,  on  a  motion  to  dissolve       1839. 
the  injunction,  it  had  been  materially  modified.  At  the  time  ^T'^^^^T^ 
the  injunction  was  granted,  the  complainants  advertised  the  q^J^^^ 
issuing  of  it ;  and  when  it  was  so  modified  the  defendants  * 

also  advertised  such  modification,  but  accompanied  it  with 
misrepresentations  as  to  what  the  court  had  said  and  deci- 
ded. A  motion  was  now  made,  on  behalf  of  the  complain- 
ants, for  the  defendants  to  show  cause  why  they  should  not 
be  punished  for  contempt. 

.  Mr.  Batesy  for  the  complainants. 

Mr.  Bixby  and  Mr.  Charles  Edwards^  for  the  defendants. 

The  Vice-Chancellor  : — ^This  is  not  a  proceeding  for 
the  purpose  of  punishing  the  defendants  for  a  criminal  con- 
tempt under  2  R.  S.  278,  §  10,  II.  None  other  than  the 
acts  there  enumerated  can  be  thus  punished,  and  what  is 
alleged  against  the  defendants  hardly  amounts  to  '<  the  pub- 
lication of  a  false  or  grossly  inaccurate  report  oi  its  proceed- 
ings." For  such  an  o£fence,  the  fine  imposed  would  not  go 
to  the  party,  but  to  the  slate.  Here,  the  object  is  to  remu- 
nerate  the  party  in  the  cause  for  an  injury  to  his  civil  rights 
or  remedy  by  the  defendant's  misconduct,  and  the  proceed- 
ing is  taken  with  that  view  under  the  2  R.  S.  634— the  affi- 
davits and  papers  being  entitled  in  the  civil  suit.  In  the 
circular  written  and  sent  to  their  agents  throughout  the 
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1 839.  country,  the  defendants  have,  most  certainly,  misrepresented 
the  decision  of  the  court  in  relation  to  the  injunction  and  the 
views  expressed  by  the  Yice-Chancellor  in  making  that 

MoiT.  decision.  But  the  question  is,  whether  this  is  a  piece  of 
misconduct  by^ which  the  rights  or  remedies  of  the  com- 
plainants may  be  defeated,  impaired,  impeded  or  prejudiced 
in  any  of  the  cases  enumerated  in  the  statute  ?  It  is  not 
easy  to  perceive  how  or  in  what  way  the  rights  or  remedy 
of  the  complainants  are  affected  by  this  act  of  the  defen- 
dants. They  disavow  any  intentional  contempt  and  disre- 
spect towards  the  court.  Their  object  in  sending  out  the 
circular  was  to  counteract  the  injurious  effect  which  the 
complainant's  publication  of  the  injunction  had  produced. 
They  felt  themselves  aggrieved  by  the  publicity  and  circu- 
lation given  to  the  injunction  as  it  was  granted  in  the  first 
instance,  and  this  may  serve  to  excuse,  though  not  justify 
the  defendants  in  the  course  they  have  taken  on  the  modi- 
fication of  the  injunction.  The  order  calling  on  the  defen- 
dants to  show  cause  may  be  discharged  ;  and,  under  all  the 
circumstances,  without  costs  to  either  party  as  against  the 
other. 
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Burr  v.  Stanley.  ^^ 


BURR 
V. 


A  tender  of  principal  and  -(en  per  cent  Interest  under  the  act  c(f  the  13th  May, 
1837,  allowing  redemption  under  sales  of  mortgaged  premises,  will  not 
save  ordinary  interest  (7  per  cent.)  from  time  of  tender,  where  it  does  not 
appear  that  the  amount  ef  such  tender  has  been  lying  idle. 


Under  the  act  entitled,  ''An  act  concerDing  the  sale  of  October  12. 
real  estate  by  mortgage,''  passed  12th'  May,  1837,  which       1839. 
allowed  redemptioa  of  mortgaged  premises  within  one  year     ^-^^>^^*^ 
from  the  day  of  sale,  on  payment  to  the  purchaser  of  the  p^'^^*' 
amount  bid,  together  with  interest  at  ten  per  cent,  per  annum  ^qj^^^ 
from  the  time  of  sale,  the  complainant,  Aaron  C.  Burr,  Tender. 
claimed  to  redeem  from  the  defendant,  Joseph  C.  Stanley,  Interest. 
who  had  purchased  the  premises  under  foreclosure  at  mas- 
ter's sale,  on  the  fifteenth  day  of  May  in  the  year  one  thou- 
sand eight  hundred  and  thirty-seven.    It  appeared  that 
Burr  went  to  the  latter,  explained  to  him  that  he  was  enti- 
I  tied  to  the  equity  of  redemption,  and  had  obtained  the  money 

I  and  was  then  ready  and  willing  to  redeem  the  premises  in 

'  this  suit  under  and  by  virtue  of  the  aforesaid  law,  but  that 

the  said  Stanley  would  not  recognize  him  and  refused  it ; 
and  that  he  went  again,  with  witnesses,  and  tendered  him 
the  money  ($2850  principal,  with  $285  interest  at  ten  per 
cent,)  which  was  again  refused — that  this  was  on  the  fif- 
teenth day  of  May  one  thousand  eight  hundred  and  thirty- 
eight.  The  bill  was  taken  as  confessed ;  and  a  reference 
I  was  had  to  ascertain  the  amount  which  the  defendant  had 

disbursed  and  received  on  account  of  the  premises  and  the 
times  of  receipts  and  disbursement,  and  what  sum  the  com- 
plainant ought  to  pay  to  the  defendant  in  redemption,  and 
whether  the  defendant  was  entitled  to  the  rents  during  one 
year  from  the  time  of  sale  over  and  above  the  ten  per  cent 
and  also  whether  the  defendant  should  be  allowed  his  other 
expenses  and  disbursements.  The  master,  Mr.  Philo  T. 
Ruggles,  found  that  the  defendant  had  disbursed,  on  account 
of  the  premises,  one  hundred  and  thirteen  dollars  and  seven- 
ty-five cents,  (for  retainer  fee,  abstract  of  title,  insurance,  re- 


BVBR 

r. 

■TANUST, 
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1839.  gisteriog  deed,  painting  and  repairs)  and  had  received,  on 
account  of  rents,  the  sum  of  five  hundred  and  twenty-seven 
dollars  and  fifty  cents ;  and  the  said  master  did  report  that 
the  complainant  ought  to  pay  to  the  defendant  the  sum  bid 
at  the  sale  at  the  rate  of  ten  per  cent,  per  annum  for  one 
year  and  up  to  the  fifteenth  day  of  May,  one  thousand  eight 
hundred  and  thirty-eight,  and  interest  thoreon  at  the  rate  of 
seven  per  cent  per  annum  from  the  said  last  mentioned  day 
up  to  the  date  of  the  report,  after  deducting  the  said  rents 
received  by  the  said  defendant  since  the  first  day  of  May  in 
the  same  year  and  interest  thereon,  which  sum,  in  redemp- 
tion, amounted  to  $3138  38.  Also  the  said  master  found 
that  the  defendant  was  entitled  to  the  rents  from  the  fif- 
teenth day  of  May  one  thousand  eight  hundred  and  thirty- 
seven  in  addition  to  the  ten  per  cent. ;  but  that  he  ought  not 
to  be  allowed  his  said  disbursements,  amounting  to  one  hun- 
dred and  thirteen  dollars  and  seventy-five  cents. 
The  complainant  excepted  to  the  report. 

Mr.  A.  Benedict,  for  the  complainant. 

Mr.  John  Slasson,  for  the  defendant. 

The  Yice-Chancellor  : — These  exceptions  to  the  mas« 
ter's  report  are  not  warranted ;  and  it  must  be  confirmed. 
The  complainant  will  have  to  pay  for  redemption  the  two 
thousand  eight  hundred  and  fifty  dollars  and  the  ten  per 
cent,  interest,  two  hundred  and  eighty-five  dollars,*as  tender- 
ed, with  interest  on  the  two  sums  since  the  fifteenth  day  of 
May  one  thousand  eight  hundred  and  thirty-eight,  inasmuch 
as  the  complainant  has  not  shown  that  the  moneys  have 
been  lying  idle  since  the  tender.    The  complainant  is,  then, 
entitled  to  the  rents  from  May,  one  thousand  eight  hundred 
and  thirty-seven,(a)  or  the  fair  yearly  value,  less  repairs  and 
taxes,  with  interest  on  the  quarterly  payments  from  the  time 
when  received  or  when  they  ought  to  have  been  received. 
The  complainant  is  also  entitled  to  his  costs  of  the  suit,  ex- 
cept the  costs  on  the  exceptions  to  the  master's  report.   The 

(a)  See  Ruckman  v.  Astor,  vol.  3,  p.  373. 
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costs  occasioned  by  the  exceptions  the  defendant  is  enti-      1839. 
tied  to  against  the  complainants,  to  be  taxed  and  set  o£f.  ^^*^n^^^ 

ICVDOBR 

V. 

VAN  AMBUBan. 


ScuDDER  V.  Van  Amburgh  and  others. 


Ml  would  teem  that  the  filing  of  a  judgment  creditor's  bill  is  a  constructiTe 

notice  of  Us  pendens,  sufficient  to  affect  a  purchase  of  the  debtor's  fumitore 

made  pendente  lite. 
A  party  vho  claims  as  a  purchaser  without  notice  must  set  it  up  by  answer 

or  plea,  and  cannot  avail  himself  of  it  by  a  demurrer  to  a  pleading  which 

explains  and  goes  against  the  purchase. 


Judgment  creditor's  bill ;  and  where  a  supplemental  bill     Oct.  23, 
had  been  filed  to  reach  furniture  that  had  belonged  to  the       1839. 
judgment  debtor,  and  sold*  by  him  to  the  defendant,  Isaac  r^^^^^^^^^ 
Van  Amburgh,  pendente  lite.    No  receiver  had  been  ap-  QredUar 
pointed.    The  question  was,  on  the  effect  of  the  filing  the  j^  ^^^^ 
bill  as  a  notice.    The  defendant.  Van  Amburgh,  interposed  dms, 
a  demurrer.  Purchaser 

nnthotUtUh 

Mr.  SL  F.  Clark,  in  support  of  the  demurrer.  PUad'n^ 

Demurrer, 
Mr.  Livermore,  for  the  complainant. 

The  Yice-Chancellor  : — ^I  am  inclined  to  think  that 
the  lis  pendens  operated  as  a  constructive  notice  to  the  de- 
fendant, Van  Amburgh,  when  he  claims  to  have  purchased 
and  paid  for  the  furniture,  and  that  he  cannot  hold  it  against 
the  judgment  creditor  of  Tysen,  his  vendor,  who  had,  at  the 
time,  acquired  at  least  an  equitable  lien  upon  it  from  the 
moment  of  filing  his  bill  in  this  court.  But,  without  ex- 
pressing a  definite  opinion  on  this  point,  which,  perhaps, 
is  not  a  decided  one :  Murray  v.  Lilbum,  2  J.  C.  R.  444, 1 
am  of  opinion  that  if  the  defendant.  Van  Amburgh,  would 
claim  to  be  a  bona  fide  purchaser  without  notice,  he  must 
set  up  the  fact  by  answer  or  plea,  and  cannot  avail  himself 
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1839. 

PLBT 

V. 

BODCHAVD. 


of  it  on  a  demurrer  to  this  supplemental  bill :  OeUatian  r. 
Erwifij  Hopk.  48 ;  S.  C.  8  Cowen's  R.  361. 

Demurrer  overruled,  with  costs ;  and  defendant  is  to  an- 
swer within  twenty  days. 


PlET  V,  BOUCHAUD. 


Nov.  26^ 
1839. 

Debtor  and 
Creditor. 
Stale  De- 
mand. 
Evidence. 
Witnees. 


The  staleness  of  a  known  demand,  creates  a  suspicion  against  it  Where  a 
principal  witness  has  piomoted  a  stale  claim  (eleven  years  old)  and  his 
hostility  to  the  defendant  is  apparent,  his  testimony  will  be  far  outweighed 
by  an  answer  fairly  responsive  to  the  bill. 


Louis  Plet,  a  colored  man  and  the  father  of  the  complain- 
ant, bad  had  business  transactions  with  the  defendant,  Jo- 
seph Bouchaud ;  and  in  the  year  one  thousand  eight  hun- 
dred and  twenty-two,  a  settlement  of  accounts  took  place 
between  them.  Louis  Plet  died  in  the  year  one  thousand 
eight  hundred  and  twenty-three,  and  devised  whatever  estate 
he  possessed  to  Jane  Rose,  who  had  been  induced  to  assign  ^ 
all  claim  and  right  in  the  matter  embraced  by  this  suit  to 
the  complainant.  The  complainant  insisted  that,  when 
there  was  such  settlement,  the  defendant  took  certain  pro- 
perty coupled  with  a  trust ;  and  the  former  claimed  an  ac- 
counting. The  defendant,  in  his  answer,  set  up  the  settle- 
ment in  1822,  and  that  Louis  Plet  surrendered  the  posses- 
sion and  all  further  claim  to  such  property ;  this  was  partic- 
ularly set  forth  in  the  answer. 

It  appeared  that  one  Dias  (who  had  had  litigation  with 
the  defendant  Bouchaud)  was  the  originator  of  the  present 
suit,  and  the  main  witness ;  and  from  the  course  the  evidence 
took,  witnesses  had  to  be  called  to  sustain  his  general  char- 
acter for  veracity. 

The  case  came  before  the  court  on  pleadings  and  proofs. 


Mr.  John  Greenwood^  for  the  complainant. 
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Mr.  Edward  Sandfordj  for  the  defendant  1839. 


PLBT 
V. 


The  Tics-Chancellor  : — The  main  point  in  this  case 
is,  whether  the  relation  of  debtor  and  creditor  or  mortgagor  boucbaud. 
and  mortgagee  continued  after  the  year  one  thousand  eight 
hundred  and  twenty-two.  The  delay  to  assert  this  claim 
from  the  death  of  Louis  Plet  in  one  thousand  eight  hundred 
and  twenty-three,  until  one  thousand  eight  hundred  and 
thirty-four,  when  the  bill  was  filed,  rendering  it  a  stale  de- 
mand, is,  of  itself,  suspicious.  It  is  in  vain  for  his  represen- 
tatives to  say  they  were  not  aware  of  it,  since  the  members 
of  his  family  have  endeavored  to  prove  the  dying  declara- 
tions of  Louis  Plet,  that  he  had  been  wronged  by  the  de- 
fendant who  justly  owed  him  some  thousands  of  dollars.  And 
the  suspicion  of  its  being  a  mere  experimental  suit  is  much 
strengthened,  when  the  manner  in  which  it  has  been  got  up, 
and  motive  and  instigations  are  considered.  It  is  very  evident 
but  that  for  Mr.  Dias  and  his  hostility  of  feeling  towards  the 
defendant,  the  suit  would  never  have  been  heard  of.  He  is, 
confessedly,  the  promoter  of  this  litigation  in  which  he  ap* 
pears,  also,  as  the  pnncipal  witness  against  the  defendant 
What  was  said  by  the  chancellor  in  Ward  v.  VanBok- 
kdiuj  2  Paige's  C.  R.  289,  about  the  purchase  of  choses  in 
action,  for  the  purpose  of  a  litigation,  may  not  be  very  inap- 
plicable here. 

But,  in  regard  to  the  merits  of  the  claim  itself.  The  an- 
swer, which  appears  to  me  to  be  fairly  responsive  to  the  calls 
of  the  bill,  denies  the  existence  of  any  trust  or  relation  of 
debtor  and  creditor  since  June,  one  thousand  eight  hundred 
and  twenty^two,  when,  it«hows,  a  settlement  took  place  be- 
tween the  defendant  and  Louis  Plet,  and  when  the  latter 
surrendered  the  possession  and  all  further  claim  to  the  pro- 
perty ;  and  the  particulars  of  this  settlement  out  of  the  pay- 
ments made  by  the  defendant  to  Plet,  are  stated.  So  far, 
even  Dias  agrees  with  what  is  said  in  the  defendant's  answer; 
but  Dias  says,  and  here  is  the  essential  difierence,  that  the 
defendant  was  to  sell  the  property  on  Plet's  account,  and 
that  there  was  still  a  trust.  All  the  circumstances,  however, 
speak  a  different  language ;  the  documentary  evidence  is 
against  it,  and,  taken  in  connection  with  the  defendant's  pos- 
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1839.       hive  answer,  far  outweigh,  in  my  estimation,  the  testimony 

^^"^^^^^     of  so  busy  and  feeling  a  wimess  as  Dias. 

BANK  OF  BUF-     It  wouM  ho  uujust  at  this  late  day,  to  compel  the  defead- 

^^^^        ant  to  submit  to  an  accounting ;  and  even  if  he  were  re- 

THB  BANK  OF   quired  to  do  so,  I  do  not  perceive  that  the  complainant  could 

^MBwVoHK?*^  ^^P®  *^  8**^  *"7  thing  by  it  from  the  state  of  the  accounts 
as  exhibited,  and  the  condition  of  the  property,  and  its  results 
as  disclosed  in  the  testimony. 
I  must  dismiss  the  bill,  with  costs. 


Commercial  Bank  of  Buffalo  i?.  The  Bank  of  the 

State  op  New  York. 


In  relation  to  a  loss  of  S2,000,  in  notes  of  and  belongiog  to  the  Bank  of  Buf- 
falo, it  appeared,  from  the  testimony  of  clerks  of  the  Bank  of  the  State  of 
New  York,  that  the  latter  bank  had  received  during  a  certain  week  $56,526 
of  such  notes ;  that  they  counted  them,  did  them  up  into  small  parcels, 
marking  each  parcel  and  making  a  list,  and  then  bundled  and  sealed  them 
up ;  and  the  parcel  (whatever  it  really  contained)  got  safe  to  the  bank  of 
Buffalo— but  the  cashier  and  another  clerk  of  the  latter  bank  deposed  pos- 
itively to  a  deficiency  in  the  parcel  to  the  amount  of  $3,000,  from  having 
actually  counted  the  notes  contained  therein  when  opened,  and  also  that, 
while  so  counting,  none  were  purloined,  mislaid  or  overlooked,  they  assort- 
ing the  notes,  putting  those  of  the  same  denomination  together,  and  then 
counting  those  of  such  denomination  by  themselves,  setting  down  the  num- 
ber and  amount  on  the  list  found  in  the  bundle ;  and  by  adding  the  total  to- 
gether, finding  the  deficiency :  7%e  Cowr^kdd^  that  the  Bank  of  the  State  of 
New  York  should  make  good  to  the  Bank  of  Buffalo  the  $2,000  of  missing 
notes ;  but  decreed  that  each  bank  should  bear  its  own  costs  of  suit. 


1839.  Question  as  to  making  good  a  loss  of  two  thousand  dol- 

^^'^^^^^^     lars  of  notes  of  the  Bank  of  Buffalo  which  had  been  received 
£^-  by  the  Bank  of  the  State  of  New  York  in  the  city  of  New 

Costs.  '  Y^*"^  5  *"^  which  the  latter  insisted  they  had,  in  a  parcel 
formed  of  these  and  other  notes  of  the  Bank  of  Buffalo,  for- 
warded to  the  latter.  Further  particulars  will  be  found  in 
the  opinion  of  the  court. 


VICE-CHANCELLOR'S  COURT-  83 

The  YicK-CHANCELLoa : — ^This  case  turns  altogether       1839. 
upon  a  point  of  fact  about  which  the  parties  are  at  issue :     ^^^'^^^^ 
namely,  whether  the  two  thousand  dollars  in  notes  of  the  bank^op^buf- 
Commercial  Bank  of  Buffalo  (being  the  matter  in  controver-       ^^^ 
sy)  were  not  contained  in  the  packet  or  bundle  of  notes  m  bawk  or 
made  up  by  the  clerks  of  the  defendants  for  transmission,  ''^^"^wj^ 
when  it  was  put  Ubder  envelope  and  sealed  and  delivered  to 
the  messenger  or  agents  of  the  complainants  for  that  pur* 
pose? 

There  is  no  reason  to  suppose  that  the  two  thousand  dol- 
lars were  abstracted  from  the  bundle  after  it  left  the  Bank 
of  the  State  of  New  York  and  before  it  reached  the  com« 
plainants ;  for,  the  testimony  shows  the  seals  had  not  been 
broken,  nor  the  interior  of  the  packet  disturbed.    I  am 
bound,  therefore,  to  believe  that  when  received  at  Bufialo  it 
was  in  the  same  condition  as  when  it  left  Wall  street  in 
New  York ;  and  if,  on  its  being  first  opened  at  the  Commer* 
cial  Bank  of  Buffalo,  it  was  deficient  two  thousand  dollars, 
that  deficiency  must  have  existed  when  it  was  enclosed  and 
put  under  seal.    The  defendants'  witnesses  (their  clerks) 
undertake  to  prove  that  no  such  deficiency  existed ;  that  the 
amount  of  the  circulating  notes  of  the  complainants  received 
by  the  defendants  during  the  week  ending  on  the  twentieth 
day  of  April,  was  forty-six  thousand  five  hundred  and  twenty 
six  dollars;  that  the  amount  was  ascertained  by  actually 
counting  the  notes  done  up  into  small  parcels,  and  each  par- 
cel was  marked  and  a  list  made,  and  the  whole  added  to- 
gether on  the  list,  aud  then  the  parcels  of  notes  and  list  bun- 
dled together  and  sealed  up.    This  was  done  in  the  ordina- 
ry course  of  that  branch  of  business  at  the  Bank  of  the  State 
G^  New  York,  not  only  for  the  complainants,  but  for  some 
sixty  or  more  of  other  country  banks.    The  witnesses  can- 
not speak  positively,  from  any  recollection  they  have,  of  this 
particular  packet  of  notes,  except  from  their  firm  belief  arising 
from  the  care  and  general  accuracy  with  which  they  con- 
ducted that  department  of  business  in  what  was  called  the 
redemption  office  of  their  bank.    Now,  I  think  it  is  fair  to 
conclude  that  they  are  accurate  as  to  the  amount  that  was 
taken  in  for  redemption  that  week — that  the  notes  were 
counted  in  parcels  and  marked  and  set  down  correctly  ia 
YoL.  IV.— 5 
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1839.       the  list,  making  altogether  the  forty-six  thousand  five  hun- 
^^"^'"'*^     dred  and  twenty-six  dollars ;  for,  if  an  error  of  two  thousand 
BANK**op^Bup-  dollars  in  that  amount  had  occurred,  an  examination  of  their 
FiLo        cash  account  and  of  the  cash  on  hand  would  have  enabled 
THB  BANK  OF  them  to  discover  it ;  but  no  such  error  could  they  find.    In 
'IrBw^YOM^'^  another  respect,  however,  a  mistake  may  have  happened, 
which  no  examination  at  their  office  would  disclose ;  and 
that  is,  a  parcel  or  parcels  containing  just  two  thousand  dol- 
lars may  have  got  separated  from  the  rest,  and,  instead  of 
being  put  into  the  packet  or  bundle  for  the  Commercial  Bank 
of  Buffalo,  may  have  been  placed  accidentally,  or  from  mere 
oversight,  with  other  parcels  of  notes  belonging  to  some  other 
of  the  country  banks  which  the  clerks  were,  at  the  same 
time,  engaged  in  putting  up  in  a  similar  manner  preparatory 
to  being  sent  off:  and  thus  the  missing  two  thousand  dollars 
may  have  found  their  way  into  the  hands  of  a  clerk,  teller  or 
officer  of  some  other  bank,  who  has  dishonestly  concealed 
the  fact  of  his  finding  the  money  and  applied  it  to  his  own 
use.    This  is  the  most  rational  mode  of  accounting  for  the 
loss  of  the  missing  notes,  if,  indeed,  the  bundle  was  deficient 
the  amount  suggested  when  it  was  first  opened  by  Mr.  Dan- 
iels, the  complainants'  cashier. 

The  fact  of  such  deficiency  the  complainants  are  bound 
to  make  out.  The  burthen  is  thrown  upon  them  by  the  na- 
ture of  the  issue  and  the  weight  of  evidence  on  the  other 
side. 

Daniels  and  Caryl,  two  of  the  complainants'  witnesses, 
do,  indeed,  swear  positively  to  the  deficiency ;  and  this  too 
from  having  actually  counted  the  notes  as  contained  in  the 
bundle  when  it  was  opened.  They  are  positive,  also,  that 
while  the  counting  was  going  on,  none  of  the  bills  could 
have  been  purloined  or  mislaid  or  overlooked. 

Mr.  Daniels  opened  the  parcels  and  assorted  the  notes, 
putting  those  of  the  same  denomination  together,  and  then 
counting  those  of  such  denomination  by  themselves — setting 
down  the  number  and  amount  on  the  list  found  in  the  bun- 
dle ;  and,  by  adding  the  whole,  found  the  total  to  be  two 
thousand  dollars  less.  By  the  same  mode  of  counting  the 
notes,  Mr.  Caryl,  the  teller,  arrived  at  the  same  result. 
From  the  care  that  was  taken  to  prevent  any  accidental 
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mislaying  or  confasion  of  the  notes,  while  the  investigations       1839. 
to  ascertain  the  amount  were  going  on,  as  testified  to  by     v-^-^v^w 
these  witnesses,  I  can  hardly  suppose  that  there  was  a  loss  bank^f^uiw 
or  mislaying  of  notes  to  produce  that  large  difference  :  but,        ^^^^ 
there  is  one  thing  in  which  it  seems  to  me  that  Mr.  Daniels  the  bank  «r 
was  remiss  and  which  1  am  surprized  that  any  cashier  or  ™  ^JT^ork?' 
officer  of  a  bank,  undertaking  to  ascertain  the  amount  of  a 
bundle  or  packet  of  bank  notes  put  up  as  these  were,  should 
omit — ^and  that  is,  to  take  off  the  amount  in  figures  which 
he  finds  marked  on  the  strap  or  band  around  each  parcel  of 
notes  in  the  bundle,  and  add  them  together  to  see  if  the 
amount  in  the  aggregate' agrees  with  the  amount  shown  by 
the  list.    I  do  not  understand  from  Mr.  Daniels'  deposition 
that  he  made  this  comparison  at  all.    He  appears  to  have 
taken  the  different  amounts  marked  on  the  parcels  and  set 
them  down  in  his  "  scratch-book,^'  but  he  does  not  say  that 
he  compared  them  with  the  list  in  the  first  instance.    If  he 
had  made  that  comparison,  it  would  have  shown  him,  at 
once,  whether  any  of  the  parcels  contained  in  the  list  and 
making  up  the  items  thereof  were  missing ;  and  if  such  ap- 
peared to  be  the  fact,  it  would  have  furnished  an  additional 
test  of  the  accuracy  of  his  further  count,  showing  the  defi- 
ciency.     But,  notwithstanding  that  comparison  was  not 
made  in  the  first  instance,  I  am  constrained  to  say,  from  the 
testimony  of  the  cashier  and  teller,  that  there  was  a  deficien- 
cy of  two  thousand  dollars  of  the  notes  when  the  packet  was 
received  at  the  complainants'  bank ;  and,  from  the  other  tes- 
timony in  the  cause,  that  it  was  short  that  amount  when  it 
left  the  bank  of  the  defendants.    Consequently  the  loss  must 
be  borne  by  them. 

A  point  has  been  raised  as  to  the  propriety  of  making  Mr. 
Withers  a  party  defendant  in  his  official  capacity  as  cashier 
of  the  defendants ;  and  the  court  is  asked  to  dismiss  the  bill, 
as  to  him,  with  costs.  The  practice  of  making  an  officer  of 
a  corporation,  against  whom  a  bill  is  filed,  a  party  defen- 
dant for  the  purpose  of  having  the  answer  that  shall  be  put 
in  verified  by  oath,  has  been  too  long  and  too  well  establish- 
ed to  be  questioned  at  this  time :  (9  Paige  193.)  There  was 
nothing  improper  in  making  Mr,  Withers  a  party  for  that 
purpose  in  this  instance ;  and  his  right  to  costs  must  be  de- 
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1S39.       termined  by  the  right  of  the  corporation,  whose  officer  he  is, 
they  being  identical. 

With  regard  to  the  costs  of  the  suit,  resting  as  they  do  en- 
FALo        tirely  in  the  discretion  of  the  court,  to  be  awarded  to  or  with- 
TEB  BANK  OF  bcld  from  tho  prevailing  party,  according  to  circumstances 
^  MEw^YORK^*^  *^^  ^^^  always  following  the  event,  I  think  enough  appears 
to  excuse  the  defendants  from  paying  the  complainants' 
costs.    The  officers  of  the  Bank  of  the  State  of  New  York 
had  as  good  reason  tor  believing  in  the  accuracy  of  their 
clerks,  as  in  that  of  the  cashier  and  teller  of  the  Commer- 
cial Bank  of  Buffalo.    It  was  a  fair  question  to  be  raised 
upon  their  respective  evidence ;  ind,  after  all,  the  scales 
have  hung  very  nearly  even.    There  has  been  but  a  slight 
preponderance,  not  enough  to  show  that  the  defendants  have 
litigated  otherwise  than  in  the  most  perfect  good  faith,  and 
from  what  the  officers  of  the  bank  must  have  felt  was  an 
honest  and  conscientious  discharge  of  their  duty  towards 
those  whose  interests  were  confided  to  their  direction  and 
management,  to  resist  the  claim.    Besides,  there  appears  to 
have  been  little  or  no  pains  taken  by  the  officers  of  the  Com- 
mercial Bank  of  Buffalo,  before  filing  their  bill,  to  satisfy 
the  defendants  that  the  mistake  had  occurred  with  them — 
they  had  been  notified  of  the  alleged  deficiency,  and  had 
received  back  from  Buffalo  the  original  list,  (made  the  exhi- 
bit A  in  the  cause,)  with  Mr.  Daniels'  figures  upon  it ;  but 
this  served  very  little  to  shake  their  confidence  in  their  own 
clerks'  accuracy.    The  "  straps"  that  were  around  the  par- 
cels had  been  destroyed,  and  the  evidence  they  would  have 
furnished,  if  carefully  preserved  and  returned,  might,  per- 
haps, have  had  a  more  convincing  effect  than  Mr.  Daniels' 
bare  assertions  at  that  time.    Though  the  complainants  have 
succeeded,  yet  it  is  under  circumstances  requiring  them  to 
bear  their  own  costs  of  the  suit. 

Decree — That  the  defendants  deliver  to  the  complainants 
or  their  receiver  or  agent,  the  two  thousand  dollars  of  notes 
of  the  Commercial  Bank  of  Buffalo,  still  in  the  possession  of 
the  defendants — and  that  the  parties  bear  their  own  costs, 
respectively,  of  this  suit. 
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1840. 


SiFFKiN  V.  Manning. 


■IPPKIH 

V. 

MANMIVO. 


On  a  bill  Co  get  back  goods  on  the  ground  that  they  were  obtained  by  fklw 
pretences  and  on  a  fictitious  sale,  the  defendant,  under  the  statute  to  com- 
pel defendants  to  answer  bills  in  certain  cases,  (Session's  Laws  of  1833,  p. 
17,)  must  answer  as  to  the  alleged  false  pretences. 


Bill  for  discovery  and  relief,  to  get  back  goods  obtained,    Jan,  21| 
as  alleged,  by  fraud ;  but  assumed  to  be  a  sale  by  the  de*       1840. 
fendant    The  latter  interposed  a  demurrer,  accompanied  by  pji^Tj^ 
an  answer.    The  matter  of  the  demurrer  now  came  before  j^^gfp^' 
the  court.  Demurrer. 


Mr.  'H.  F,  Clark,  in  support  of  the  demurrer. 

Mr.  Charles  Edwards,  contra. 

The  Yice-Chancellob  : — I  am  inclined  to  think  that 
this  demurrer  is  overreached  by  the  answer  within  the  de- 
cision of  the  Chancellor  in  Leay craft  v.  Dempsey,  4  Paige's 
C.  R.  124;  i.  e.  that  it  is  inconsistent  with  what  the  answer  in 
its  outset  assumes  to  cover.  But,  however  this  may  be,  I  think 
the  statute  to  compel  defendants  to  answer  bills  in  this  court 
incertaincases  where  they  might  otherwise  be  exempt,  Ses- 
sion's Laws  of  1833,  p.  17,  applies  to  this  case.    Among 
other  things,  a  defendant  shall  be  compelled  to  answer 
<<  where  the  defendant  shall  be  charged  with  any  fraud 
whatever  aflfecting  the  right  or  property  of  others."    The  ob- 
taining goods  by  false  pretences,  which  may  subject  the 
party  to  an  indictment,  is  obtaining  them  by  fraud ;  and 
though  he  must  answer  in  relation  to  the  fraud  or  the  false 
pretences,  yet  the  statute  forbids  any  use  being  made  of  his 
answer  as  evidence  against  him  on  any  complaint  or  on  the 
trial  of  an  indictment  for  the  fraud.    This  is  all  the  protec- 
tion that  justice  requires  he  should  have.    The  demurrer 
must  be  overruled,  with  costs ;  and  the  defendant  must  an- 
swer those  parts  of  the  bill  to  which  the  demurrer  relates  in 
twenty  days. 
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1840. 


WALKER 

V. 
TROTT. 


Walker  v.  Trott  and  another. 


Where,  on  a  dissolution  of  a  partnership,  it  is  consented  that  two  of  the  part- 
ners shall  have  charge  of  its  properties  and  wind  up  the  concern,  their  pos- 
session is  not  to  be  lightly  interfered  with.  There  must  be  palpable  breach 
of  contract  or  duty  or  act  amounting  to  fraud  or  an  endangerment  of  pro- 
perty or  rights  of  the  withdrawing  partner.  The  latter  cannot  intercept 
their  proceedings  under  mere  apprehension  of  loss  or  because  he  may  think 
they  have  not  acted  discreetly  or  judiciously. 


April  16, 
1840. 

Partner- 
ship. 
Dissolu- 
turn. 

Injunction. 
Receiver, 


There  had  been  a  partnership  between  the  plaintiff  and 
defendants,  and  then  a  dissolution  with  an  agreement 
that  the  defendants  were  to  remain  in  charge  of  the  proper- 
ties and  wind  up  the  business.  A  motion  was  now  made 
for  an  injunction  and  receiver,  on  the  ground  of  alleged 
wrongful  acts,  as  for  instance,  because  the  defendants  had 
carried  on  their  own  business  on  the  old  premises ;  had  not 
charged  themselves  with  rent ;  had  not  manufactured  a 
certain  article,  but  sold  it  in  the  market  at  a  loss ;  dilatori^ 
ness  in  settling  the  debts;  had  used  money  of  the  firm  to 
pay  rent  for  themselves ;  had  made  improvements  and  re- 
pairs for  their  own  benefit ;  and  that  they  had  advertised  the 
old  establishment  and  would  buy  it  in  themselves? 

Mr.  John  W.  Edmonds,  in  support  of  the  motion. 

Mr.  Kimball,  contra. 

The  Vice-Chancellor  : — The  agreement  entered  into 
on  the  first  of  November,  one  thousand  eight  hundred  and 
thirty-nine,  on  the  dissolution  of  the  partnership,  that  the 
defendants  were  to  have  charge  of  the  partnership  property 
and  to  go  on  and  wind  up  the  partnership  concern,  is  not  to 
be  interfered  with  on  slight  grounds.  There  must  be  some 
palpable  breach  of  contract  or  of  duty  or  some  misconduct 
amounting  to  fraud  or  such  as  will  endanger  the  property 
and  the  rights  of  the  partner  who  has  withdrawn  in  order 
to  justify  this  court's  interference  by  injunction  and  recei- 
ver :  CoUyer,  196, 197.    The  various  allegations  in  this  bill 
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agaiDst  the  defendants  are  fully  met  and  explained,  and  I  1840. 
am  at  a  loss  to  perceive  any  sufficient  ground  of  misconduct 
or  bad  faith  or  breach  of  duty  on  the  part  of  the  defendants 
within  the  principle  laid  down  for  depriving  the  defendants  trott. 
of  the  power  of  going  on  as  they  are  doing  to  bring  the  bu- 
siness of  the  late  partnership  to  a  close.  Of  course  the  de- 
fendants will  be  held  to  account  for  all  the  property  and  the 
manner  of  disposing  of  it ;  and  if  any  improper  or  erroneous 
sale  or  disposition  is  made,  the  complainant  will  have  an 
opportmiity  of  claiming  remuneration  from  them  for  any  loss 
or  sacrifice  of  his  interests.  But  it  does  not  follow  that  the 
complainant  has  a  right  to  intercept  their  proceeding  under 
a  mere  apprehension  of  such  loss  or  because  he  may  think 
the  defendants  have  not  acted  discreetly  or  judiciously  in 
some  particulars.  The  motion  is  denied;  but  costs  may 
abide  the  event  of  the  suit. 
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De  Rose  v.  Fay  and  others. 


Where  a  client  complains  that  his  solicitor,  while  acting  as  such,  has  fraud- 
ulently obtained  from  him  a  judgment  and  money  thereunder,  for  unjust 
fees  and  charges,  the  owns  is  thrown  upon  the  solicitor  to  prove  considera- 
tion for  each  and  every  item. 

A  solicitor,  acting  for  several  clients  in  a  matter,  must  not,  pendertle  UU,  get 
one  of  them  to  give  him  security  upon  that  one's  estate  or  rights,  for  the 
fees  coming  to  him  from  another  of  the  clients :  unless  where  the  effect 
and  extent  of  the  liability  are  most  distinctly  explained. 

An  accumulation  of  costs,  arising  from  a  solicitor's  spreading  litigation  by 
a  second  suit,  while  the  first  is  pending,  and  might,  by  an  amendment 
or  otherwise,  be  made  sufficient,  will  be  disallowed ;  and,  if  paid,  must  be 
refunded.  The  client's  consenting  to  the  proceedings,  by  signature  and 
oath,  to  the  pleading  involved,  does  not  debar  him  from  questioning  its 
propriety. 

A  solicitor,  while  acting  as  such,  should  not  encourage  or  allow  a  client  to 
sign  a  petition  to  be  presented  to  the  court  beneficial  to  the  former. 


April  WtJu      This  case  now  came  before  the  court  on  the  master's 

1842.       report,  and  testimony  taken  before  him  on  the  complainant's 

'-^'^^"^^     petition  against  her  solicitor.    The  decision  of  the  Vice- 

Soliciior      Chancellor  will  be  found  to  embrace  the  facts  fuUv. 
and  cltent.  ^ 

Profes-  __ 

sumal  con-      '^^-  ^-  Silliman,  for  the  petitioner,  Ann  Fay, 

Jidence. 
Costs.  Mr.  Jonathan  Miller,  for  the  solicitor. 

Dec.  13.  The  Yice-Chancellob  : — ^The  object  of  this  proceeding 
on  the  part  of  Ann  Fay,  against  her  late  solicitor,  is  to  com- 
pel him  to  refund  or  pay  over  moneys  to  her  which  he  has 
received  under  the  decree  and  orders  of  the  court  made  in 
this  cause.  The  suit  was  for  a  sale,  in  partition,  of  certain 
real  estate  in  which  Mrs.  Fay  was  interested,  to  the  extent 
of  eight  eighteenth  parts ;  Susan  Ann  De  Rose,  the  widow 
of  Anthony  L.  De  Rose  and  her  three  infant  children,  were 
interested  in  five  eighteenths,  and  Matilda  De  Rose,  the 
widow  of  John  P.  De  Rose  and  her  infant  child,  were  owners 
of  the  remaining  five  eighteenth  parts. 
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The  bill  was  filed  on  the  tenth  day  of  Angnst,  one  thou*  I842L 
eand  eight  hundred  and  thirty-six ;  and,  on  the  seventeenth 
day  of  April,  one  thousand  eight  hundred  and  thirty-nine, 
a  final  decree  was  made  in  ihe  cause,  under  which  the  pro- 
perty was  sold  for  fourteen  thousand  dollars.  Pending  the 
suit,  and  on  the  third  day  of  Jaly,  one  thousand  eight  hun- 
dred and  thirty-eight,  W.  S.  S.  procured  a  judgment  to  be 
entered  up  of  record  against  his  client  Mrs.  Fay,  and  against 
Mrs.  Matilda  De  Rose,  by  rirtue  of  a  warrant  of  attorney 
and  their  joint  bond  made  to  him  for  the  payment  of  two 
hundred  and  twenty  dollars  and  twenty-seven  cents,  with 
interest  On  the  twenty-fourth  day  of  November,  one  thou- 
sand eight  hundred  and  thirty-eight,  he  procured  another 
judgment  to  be  entered  up,  in  like  manner,  against  his  client, 
Mrs.  Fay,  by  virtue  of  another  bond  and  warrant  of  attorney 
for  the  sum  of  two  hundred  and  fifty-seven  dollars  with  in- 
terest. 

On  the  reference  in  the  partition  suit  to  ascertain  liens, 
these  judgments  were  presented  by  Mr.  S.,  and  the  same 
were  reported  by  the  master :  the  first,  as  a  lien  on  Mrs.  Fay's 
and  Matilda  De  Rose's  share  of  the  estate,  and  the  other  on 
Mrs.  Fay's  share  alone ;  the  amounts,  for  principal  and  in- 
terest, computed  to  the  date  of  his  report,  were  decreed  to  be 
paid  with  additional  interest  to  the  time  of  payment ;  and 
they  were  paid  exclusively  and  entirely  out  of  the  eight- 
eighteenths  of  the  proceeds  of  sale  to  which  Mrs.  Fay  was 
entitled  or  in  which  she  was  interested.  She  now  states  in 
her  petition  that  she  was  not  indebted  to  the  said  W.  S.  S. 
in  any  such  amounts ;  and  never,  knowingly  or  intentionally, 
executed  such  bonds  and  warrants  of  attorney ;  and  that 
the  same  must  have  been  procured  from  her  by  fraud  and 
misrepresentation.  But  she  admits  that  she  once  borrowed 
fifty  dollars  of  him,  and  also  that,  at  the  same  time,  her  sister- 
in-law,  Matilda  De  Rose,  borrowed  a  like  sum ;  and  that  they 
gave  their  joint  notes  for  the  two  accounts ;  and,  likewise, 
that  she  afterwards  borrowed  money  of  him,  at  different 
times,  to  the  amount  of  about  fifteen  dollars.  Also  that  she 
recollects  he  once  asked  her  to  sign  a  paper  which  be  in- 
formed her  was  to  secure  the  one  hundred  dollars  and  some 
part  of  the  fifteen  dollars ;  and  that  these  were  the  only 
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1842L  papers  be  ever  requested  her  to  sign  in  regard  to  money  lent 
or  money  due  to  him  on  any  account  whatever.  On  these 
allegations,  I  deemed  it  proper  to  refer  the  subject  to  a  mas* 
ter,  to  take  proof  of  the  consideration  of  the  two  judgments ; 
and,  under  the  circumstances  of  relationship  in  which  the 
parties  stood  to  each  other,  viz.,  that  of  solicitor  and  client, 
I  considered  that  sound  policy  required  Mr.  S.  to  prove  the 
consideration  of  the  indebtedness,  notwithstanding  the  ex- 
istence of  the  bonds  and  judgments.(a)  The  order  accord- 
ingly cast  the  burthen  of  proof  upon  him,  requiring  him  to 
adduce  evidence  before  the  master  of  the  consideration  and 
of  the  particular  items  of  account  or  indebtedness  on  which 
the  judgments  were  and  each  of  them  was  founded. 

The  subject  has  undergone  an  investigation  before  the 
master,  who  has  taken  and  reported  the  evidence ;  and  the 
whole  case  has  been  argued  before  me  and  awaits  a  decision. 
The  testimony  of  Mr.  Millspaugh  shows  the  consideration 
of  the  two  bonds  and  judgments.  The  consideration  of  the 
first  was  made  up  of  the  following  items : 
1836,  June  16.    To  services  getting  the  corporation 

to  take  the  mortgages,  $  60.00 

To  money  lent  to  Mrs.  Fay  and 

Mrs.  De  Rose,  100.00 

To  interest  thereon,  7.77 

To  expenses  going  to  Albany  on 

business,  per  Mr.  Magill,  37.60 

To  charges  on  Day  Book,  26.00 


$220.27 

It  is  proved,  in  support  of  the  item  of  fifty  dollars,  that 
Mr.  S.  was  instrumental  in  procuring  the  corporation  of  the 
city  of  New  York  to  take  an  assignment  of  two  mortgages 
upon  the  property  from  the  receivers  of  the  Globe  Insurance 
Company,  an  insolvent  institution,  so  as  to  prevent  an  im« 
mediate  foreclosure ;  and  that,  on  objections  being  raised  by 
the  counsel  of  the  corporation  to  their  taking  the  mortgages 
and  advancing  the  money,  Mr.  S.  succeeded,  by  furnish- 
ing explanations  to  the  counsel,  in  removing  his  objections ; 

(a)  See  Lewis  v.  Morgan,  3  Y.  &  J.  330. 
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and  it  is  farther  proved  that  fifty  dol}ars  was  a  reasonable      184& 
compensation  for  the  trouble  and  pains  he  took  on  that  occa- 
sion, and  that  even  more  might  be  charged,  if  getting  the 
matter  through  was  an  important  service  to  his  clients.    But        ^^^^ 
who  the  clients  were  in  that  business,  or  who  retained  the 
solicitor,  or  at  whose  instance  he  undertook  the  matter,  no 
where  appears.    John  P.  De  Rose,  the  husband  of  Matilda, 
was  then  living.    Mr.  S.  held  a  mortgage  for  two  thousand 
dollars  on  his  undivided  share  of  the  estate.    The  widow 
and  ehildren  of  Anthony  L.  De  Rose  were  also  interested, 
as  tenants  in  common ;  and  if  it  was  for  the  benefit  of  one, 
it  was  for  the  benefit  of  all  the  owners  that  this  service  was 
performed.    As  the  result  has  shown,  however,  it  was  a  dis- 
service :  for,  if  the  mortgages  had  been  foreclosed  and  the 
property  sold  in  the  year  one  thousand  eight  hundred  and 
ihirty-siz,  as  it  would  have  been  if  the  corporation  had  not 
been  prevailed  upon  to  take  the  assignments,  it  would  have 
made  a  difference  to  the  owners  of  from  eight  to  ten  thou* 
sand  dollars  in  the  price,  and  there  would  have  been  a 
saving  of  about  one  thousand  dollars  besides  in  the  costs 
and  expenses  of  the  proceedings  to  obtain  a  sale.    It  is 
difficult  to  imagine  a  sufficient  reason  for  not  leaving  the  re- 
ceivers of  the  Insurance  Company  to  proceed  and  foreclose 
the  mortgages,  instead  of  procuring  a  transfer  of  them  to 
the  city  corporation ;  unless,  from  an  anxiety,  somewhere, 
to  make  more  out  of  it  in  the  Way  of  costs  of  a  partition 
suit  than  could  be  made  by  af  foreclosure  and  an  adjustment 
of  the  rights  of  parties  to  the  surplus  when  the  same  should 
be  brought  into  court.    The  owners  were  all  desirous,  at  that 
time,  of  having  a  sale,  for  the  sake  of  a  partition  and  settle- 
ment among  themselves;  and  the  bill  in  this  cause  was 
filed  as  soon  thereafter  as  it  could  be  prepared.    Still,  the 
fifty  dollars  worth  of  service,  as  it  was  deemed  to  be  at  the 
time,  has  been  performed ;  but,  I  think  Mr.  S.  had  no  right 
to  charge  the  whole  of  that  sum  to  only  two  of  the  owners, 
much  less  to  take  pay  of  the  whole  out  of  Mrs.  Pay's  share 
of  the  property,  as  the  sequel  has  shown  was  done. 

The  proportion  of  the  fifty  dollars  to  be  borne  by  Mrs. 
Pay,  according  td  her  eight-eighteenths  of  the  estate,  was 
twenty-two   dollars  and    twenty-two  cents,  which  |s  all 
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1842.  ihat  Mr.  6.  could,  fairly,  exact  from  her.  True,  Ae  and 
Matilda  De  Bose  assumed  to  pay  the  whole  of  it,  by  giving 
their  joint  bond  and  a  confession  of  judgment,  but,  at  that 
time,  they  were  his  clients  or,  at  least,  Mrs.  Fay  was ;  she 
had  confided  to  him  the  care  and  protection  of  her  rights  in 
the  very  property  he  was  thereby  seeking  to  obtain  a  lion 
upon  for  his  own  benefit.  Standing  in  that  confidential  re^ 
lationship,  he  had  no  right  to  ask  her  to  assume  the  payment 
of  any  more  money  to  him  than  she  had  originally  contracted 
to  pay  or  was  in  strict  justice  and  equity  liable  for.  Although 
she  may  have  readily  consented  to  assume  the  liability  and, 
to  all  appearances,  have  freely  executed  the  securities,  know* 
ing  that  the  object  was  to  charge  or  encumber  her  estate  for 
the  benefit  of  her  solicitor,  yet,  the  law,  from  motives  of  the 
wisest  policy,  will  not  allow  him  to  hold  an  advantage  thus 
acquired.  As  her  solicitor,  he  was  bound  to  advise  her 
against  any  acts  she  might  be  disposed  to  do  which  were 
detrimental  to  her  own  interests :  Sir  Waikin  Lewis  v. 
Morgan^  3  Anst.  774 ;  Lewes  v.  Morgan^  6  Price  42 ;  Gib* 
son  V.  Jayes,  6  Yes.  266,  278,  280 ;  and  hence,  he  could  not, 
with  reason  or  propriety,  accept  from  her  securities  which 
were  to  have  that  effect.  Upon  principles  of  public  policyi 
all  dealings  between  solicitor  and  client  are  to  be  anxiously 
scrutinized  in  equity,  in  order  to  protect  the  client  from  the 
consequences  of  his  own  acts  done  under  the  influence  or 
ascendency  which  the  former  is  supposed  to  acquire  over 
the  latter :  Bellew  v.  Russel^  1  Ball  &  Beatty,  107.  A  pur- 
chase of  the  thing  in  litigation,  of  which  litigation  the  at- 
torney  has  the  management,  will  be  set  aside;  and  securities 
obtained  pendente  lite,  agreements  for  extra  reward,  and 
gifts  made  by  the  client  to  the  attorney,  during  the  time 
when  the  attorney  has  in  hand  the  transacting  of  the  client's 
affairs,  will  be  annulled,  even  without  proof  of  actual  fraud  : 
Welles  V.  MiddUton,  1  Cox,  112;  Montesquieu  v.  Sandys^ 
18  Yes.  312.  Settled  accounts  will  be  looked  into  and 
opened ;  and  the  court  will  take  care  to  see,  in  every  case 
of  dealing  between  solicitor  and  client,  that  no  sort  of  dis- 
advantage has  resulted  to  the  client,  at  the  same  time  that 
full  justice  is  done  to  the  solicitor.  The  books  are  full  of 
cases  of  every  possible  variety  where  this  principle  is  recog- 
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Bized,  (see  Merrifield's  Law  of  Attoraies,  ch.  YIL  for  a  refer-       1842. 
ence  to  them.) 

Keeping  this  great  principle  in  view,  I  shall  proceed  to 
the  other  items  which  form  the  consideration  of  the  first 
mentioned  jndgment.    One  hundred  dollars  of  it  is  for  money 
lent,  and  some  interest  thereon.    This  money  was  lent  in 
two  distinct  sums,  fifty  dollars  to  Mrs.  Fay,  and  fifty  dollars 
to  Mrs.  De  Rose.    Mr.  S.  has  adduced  no  evidence  to  show, 
(independent  of  the  fact  of  their  making  a  joint  note)  that 
these  loans  were  made  upon  any  original  understanding  that 
the  borrowers  were  to  become  sureties  for  each  othei^s  re» 
spective  loan.    Their  joining  in  the  note,  in  the  first  in- 
stance and  afterwards  in  the  bond,  may  have  been  a  matter 
of  convenience  to  avoid  multiplying  the  evidences  of  debt; 
and  it  is  not  such  an  assumption  or  obligation  as,  under  the 
circumstances,  gives  to  the  solicitor  a  right  to  take  payment 
of  the  whole  out  of  the  individual  property  of  Mrs.  Fay, 
which  was  then  in  a  suit  under  bis  charge.    It  matters  not 
that  she  seemed  willing  to  sign  the  papers  when  prepared 
and  presented  to  her  without  actual  fraud  or  misrepresenta* 
tion  on  his  part    He  was  bound  to  apprise  her  distinctly  of 
the  legal  effect  of  the  papers,  and  of  the  extent  of  the  lia* 
bility  she  was  subjecting  herself  and  property  to  by  signing 
them ;  and  he  should  be  prepared  to  prove  that  he  did  so; 
or  else,  he  should  not  have  asked  her  to  make  herself  liable 
to  him  for  any  thing  more  than  his  actual  advances  for  her 
benefit.    Standing  in  the  relation  of  solicitor,  I  think  he 
had  no  right  to  impose  upon  her,  for  bis  own  benefit,  a  vol- 
untary suretyship  for  another,  even  with  her  own  consent. 
Fifty  dollars  of  the  money,  therefore,  which  was  lent  to 
Mrs.  De  Rose,  with  the  interest  thereon  which  he  has  re- 
ceived, must  be  refunded  to  Mrs.  Fay.    The  item  of  thirty- 
seven  dollars  and  fifty  cents,  expenses  incurred  for  William 
Magill,  stands  upon  the  same  footing.    Mrs.  Fay  bad  noth- 
ing to  do  with  this.    Magill  was  the  son  of  Mrs.  De  Rose ; 
and  she  alone  was  responsible  for  the  payment  of  that  money. 
And  so  far  as  Mrs.  Fay's  money  has  been  applied  to  that 
object,  it  must  be  refunded  by  Mr.  S.,  with  interest 

As  respects  the  charges  on  day-book,  amounting  to  twenty* 
five  dollars,  no  evidence  has  been  given  what  they  were  for. 
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1842.  The  solicitor  was  boand  to  prove  thoee  charges  aliunde.  He 
has  not  done  so ;  but,  since  Mrs.  Fay  has  stated,  in  her  pe- 
tition, that  she  borrowed  some  small  sums  at  different  times 
to  the  amount  of  about  fifteen  ddlars,  it  may  be  a  fair  infer- 
ence that  they  constitute  a  part  of  the  day-book  charges,-and 
to  the  extent  of  fifteen  dollars,  of  the  twenty-five  dollars,  Mr. 
8.  may  be  allowed  to  keep  what  he  has  received ;  but  the 
remaining  ten  dollars  he  must  refund. 

I  now  come  to  the  second  judgment,  obtained  by  Mr.  S. 
against  Mrs.  Fay  solely  on  the  twenty-fourth  day  of  No- 
vember, one  thousand  eight  hundred  and  thirty-eight,  and 
on  which  was  reported  to  be  due  by  the  master,  as  a  lien  on 
her  share  of  the  estate,  the  sum  of  two  hundred  and  seventy- 
one  dollars  and  twenty-five  cents.    This  was  entered  up  by 
confession  on  a  bond  and  warrant  of  attorney.    It  appears 
that,  after  the  bill  was  filed  by  Susan  Ann  De  Rose  in  the 
present  suit  and  while  the  same  was  pending,  Mr.  S.  filed 
a  bill  before  the  chancellor,  in  behalf  of  Mrs.  Fay,  as  a  com- 
plainant, for  the  same  object.    To  that  bill,  a  plea  of  the 
former  suit  pending  for  the  same  cause  was  interposed ;  and 
which  plea  was  allowed  by  the  chancellor,  and  the  bill  was 
dismissed  with  costs.    For  the  defendant's  costs  therein,  an 
execution  issued ;  and  Mrs.  Fay's  right  and  interest  in  the 
property  in  question  was  sold  by  the  sheriff  and  purchased 
by  Mr.  Lansing,  but  was  afterwards,  by  consent  of  the  pur- 
chaser, redeemed  out  of  the  proceeds  of  the  sale  under  the  de- 
cree in  this  cause.    For  Mr.  S.'s  costs  and  counsel  fees  in 
such  suit  a  bond  and  warrant  were  given  to  him  by  his 
client ;  and  on  which  the  last  mentioned  judgment  was  en- 
tered up.    The  items  constituting  the  two  hundred  and  fifty- 
seven  dollars,  for  which  the  bond  and  warrant  of  attorney 
were  given,  have  not  been  laid  before  me.    They  were  con- 
tained in  a  statement  produced  before  the  master,  and  marked 
exhibit  No.  4,  but  which  exhibit  has  either  been  mislaid  or 
was  withdrawn  from  the  master's  office ;  and  has  not  been 
produced  on  the  hearing.    It  is  understood,  however,  to  have 
contained  a  charge  of  one  hundred  dollars  for  a  counsel  feC) 
in  addition  to  taxable  costs  of  the  suit,  (but  it  does  not  appear 
that  the  costs  have  ever  been  taxed)  and  a  charge  of  fifteen 
dollars  for  services  out  of  the  suit  In  looking  after  some  rents 


VICE-CHANCELLOR'S  COURT.  17 

bf  the  property.    The  good  faith  of  Mr.  S.,  in  filiog  the  bill       1842. 
for  Mrs.  Fay,  and  thereby  subjecting  her  to  so  heavy  an  ex- 
pense, is  brought  in  question.    He  attempts  to  justify  the 
measure,  on  the  ground  that  the  bill  filed  by  Susan  Ann  De 
Rose  was  defective  or  imperfect  in  some  respects  or  became 
so  by  the  death  of  one  of  the  parties,  and  that  the  solicitor 
delayed  proceedings ;  and  that;  according  to  the  latter  branch 
of  the  decision  in  Matthews  v.  Matthews^  1  Edwards's  T.  C. 
R.  565,  the  bill  was  too  hastily  and  prematurely  filed,  and 
a  decree  for  a  sale  could  not  be  made  upon  it.    It  is  also 
said,  that,  in  allowing  the  plea  to  the  second  bill,  the  chan- 
cellor was  obliged  to  overrule  the  decision  of  Mattkews  v. 
Matthews  on  that  point.    The  answer  to  all  this  is,  that 
any  defect  in  or  imperfection  about  the  first  bill  could  form 
no  ground  for  filing  a  second  bill  for  the  same  otgect,  while 
the  first  was  still  pending :  because  the  defects  could  be  cured 
by  amendment,  and  the  imperfection  arising  from  the  death 
of  a  party  could  be,  and  was,  in  fact,  removed  by  a  revivor ; 
and  there  was,  at  no  time,  such  a  delay  in  the  prosecution 
as  amounted  to  an  abandonment  of  the  suit.    And,  as  to  the 
filing  of  the  bill  by  Susan  Ann  De  Rose,  so  soon  after  the 
death  of  Anthony  L.  De  Rose  her  husband  (from  whom  she 
derived  title  as  devisee  under  his  will)  as  not  to  allow  time 
for  a  proceeding  to  be  had  before  the  surrogate  for  a  sale  for 
payment  of  his  debts,  it  being  suggested  in  the  answer  of 
Mrs.  Fay  that  there  were  debts  of  Anthony  L.  De  Rose, 
which  his  personal  estate  was  insufficient  to  pay,  in  which 
respects  the  case  was  similar  to  that  of  Matthews  v.  Mat' 
ihewSf  but,  in  the  case  referred  to,  it  was  not  decided  that  a 
tenant  in  common  had  no  right  to  file  a  bill  immediately 
after  the  death  of  the  ancestor  or  within  the  three  years,  and 
for  that  reason  that  his  bill  should  be  dismissed  as  prema- 
turely filed.    The  decision  there  made  goes  no  further  than 
this :  that,  upon  such  facts,  the  court  would  npt  proceed  to 
decree  an  immediate  sale  and  distribution  of  the  proceeds, 
but  would  retain  the  suit  in  court,  with  leave  to  the  com- 
plainant to  move  in  it  at  a  future  day,  when  it  could  be  seen 
that  a  sale  could  be  made  with  due  regard  to  the  rights  of 
creditors.     This  conclusion  and  the  denial  of  the  party's 
right  to  file  a  bill,  and  its  consequent  dismissal,  are  very 
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1842.  differmt  things,  and  the  case  of  Matthews  r.  Matthews  could 
have  fumishdl  no  sufficient  ground  for  the  supposition  that 
Susan  Ann  De  Rose's  bill  would  be  dismissed,  merely  be- 
cause it  was  filed  within  a  few  months  after  the  death  of 
her  husband  and  while  his  simple  contract  debts  were  left 
unprovided  for. 

Again :  even  if  Matthews  v.  Matthews  could  be  coosid* 
ered  as  going  against  her  entire  right  to  file  a  bill  under  such 
circumstances,  it  would  form  no  justification  or  excuse  for 
filing  another  bill  for  the  same  object,  so  long  as  the  first  re- 
mained undisposed  of.  The  plea  of  the  other  suit  pending 
would  be  equally  fatal  to  the  second,  although  the  first  might 
be  untenable  and  would  be  dismissed  at  the  hearing.  In 
support  of  such  a  plea,  the  court  has  only  to  ascertain  the 
fact  of  the  pendency  of  the  suit  pleaded,  and  not  whether 
it  is  properly  brought  or  will  probably  be  defeated  or  dis- 
missed. 

For  this  reason  alone  the  chancellor  might  well  allow  the 
plea  to  be  a  good  bar,  without  disturbing  the  decision  in 
Matthews  v.  Matthews.  If  the  solicitor  really  supposed  the 
bill  of  Susan  Ann  De  Rose  would  be  dismissed,  as  being 
prematurely  or  irregularly  or  improperly  filed,  he  should 
have  waited  until  he  could  bring  about  such  a  result ;  but, 
to  file  another  bill  in  behalf  of  his  client  for  the  same  ob- 
ject, with  a  full  knowledge  of  the  pendency  of  the  first  and 
without  any  reason  to  suppose  that  its  prosecution  was  in- 
tended to  be  dropped  or  abandoned,  betrays  either  gross  ig- 
norance of  principles  of  law  and  the  practice  of  the  courts, 
or  an  inordinate  desire  to  involve  the  estate  or  the  client  in 
unnecessary  litigation  and  expense,  by  which  the  solicitor 
might  profit  In  every  such  case,  it  is  the  duty  of  the  court 
to  interpose  and  protect  the  client  from  the  consequences  of 
such  misconduct.  In  Wood  v.  Wood^  4  Russ.  658,  a  petition 
imputed  various  acts  of  misconduct  to  a  solicitor  who  had 
had  the  conduct  of  the  suit ;  one  chai^  against  him  was, 
that  he  abandoned  a  suit  which  was  depending,  and  unne- 
cessarily instituted  a  second  suit,  though  every  useful  pur- 
pose might  have  been  accomplished  by  means  of  the  first 
suit,  or,  at  least,  much  expense  might  have  been  saved  by 
adopting  the  proceedings  in  it.    The  Lord  Chancellor  said : 
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^  If  a  suit  is  depending  and  is  prosecuted  up  to  a  certain  1843. 
point,  and  the  solicitor  improperly  abandons  that  suit,  and 
unnecessarily  institutes  a  new  suit,  the  court  will  take  care 
that  the  client  shall  not  suffer  by  the  adoption  of  such  a 
course  of  proceeding."  In  Figgott  v.  WiUiams^  6  Mad.  R. 
95,  a  solicitor  filed  a  bill  for  foreclosure  of  an  estate  pledged 
to  him  as  a  security  for  costs.  The  client  filed  a  cross  bill, 
alleging  that  the  costs,  for  which  the  security  had  been 
given,  would  have  been  avoided  if  the  solicitor  had  conducted 
himself  with  integrity,  skill  and  attention,  and  praying  a 
surrender  of  the  security.  To  this  bill,  the  solicitor  de* 
muired :  on  the  ground,  that  the  claim  of  the  client  for  neg- 
ligence or  want  of  skill  could  only  be  tried  in  an  action  at 
law.  The  court  overruled  the  demurrer,  declaring  that  the 
client  had  a  clear  title  to  restrain  the  solicitor  from  proceed- 
ing  to  enforce  the  security  while  the  demand  for  damages 
remained  unsatisfied,  and  that  such  damages,  when  ascer- 
tained, could  be  made  a  matter  of  equitable  set-off.  These 
cases  are  sufficient  to  show  the  nature  and  extent  of  the 
authority  which  this  court  of  chancery  will  exercise  in  cases 
of  this  sort.  Although  Mrs.  Fay  may  have  assented  to  the 
filing  of  the  second  bill,  and  subscribed  and  sworn  to  it,  she 
is  not  thereby  precluded  from  calling  in  question  the  motives 
and  conduct  of  her  solicitor.  It  appears,  from  some  parts  of 
the  testimony,  that  he  encouraged  and  strongly  advised  her 
w  to  allow  him  to  file  such  bill  as  being  necessary  to  the  es- 

tablishment of  her  rights.  And,  in  authorizing  it,  she  was 
doubtless  governed  entirely  by  his  advice.  Nor  do  I  con- 
sider that  she  is  prevented  from  questioning  the  fairness  of 
the  consideration  and  validity  of  the  judgment  by  the  seem- 
ing freedom  with  which  she  executed  the  bond  and  Warrant 
of  attorney  when  requested  to  do  so.  The  request  came 
from  the  solicitor  while  she  happened  to  be  in  his  office.  A 
short  statement  or  account  of  the  amoimt  of  costs  and  fees 
was  shown  to  her ;  and  she  expressed  a  willingness  'to  exe- 
cute such  papers  as  might  be  prepared.  His  clerk  made  out 
a  bond  and  warrant  of  attorney,  which  she  signed  immedi- 
ately on  the  spot  and  before  leaving  the  solicitor's  office,  and 
without  taking  time  to  reflect  or  advise  with  any  other  person 
on  the  subject.  Such  a  ready  acquiescence  in  the  solicitor's 
Vol.  17.— 7 
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1842.  demand  shows  a  pervading  influence  which  calls  for  the 
interference  of  the  court  to  protect  her  from  the  consequences 
of  her  act,  where  it  appears  that  the  demand  was  far  from 
being  a  meritorious  and  a  just  one :  for,  I  am  constrained  to 
say,  that  I  think  the  costs  and  counsel  fees  of  that  attempt 
to  carry  on  a  second  partition  suit,  pending  the  one  which 
had  already  been  commenced  and  was  then  in  progress, 
could  not  have  been  recovered  against  her  by  any  compul- 
sory or  hostile  proceeding ;  and,  consequently,  that  she  is 
entitled  to  have  the  money  refunded,  with  interest.  Fifteea 
dollars  for  other  services,  which  was  included  in  the  bond 
and  judgment,  may  have  been  a  meritorious  demand ;  and 
this  the  solicitor  may  be  allowed  to  retain. 

I  come  now  to  another  and  more  important  branch  of  this 
case.  The  decree  made  in  the  cause  had  provided  that,  after 
paying  the  costs  of  the  suit  and  discharging  the  incumbran- 
ces upon  the  whole  estate,  and  satisfying  some  general  and 
specific  liens  upon  the  undivided  eight  eighteenths  in  which 
Mrs.  Fay  was  interested,  the  residue  of  that  share  of  the 
proceeds  of  sale  should  be  brought  into  court  to  abide  its 
further  order.  It  having  been  determined,  by  the  deciseey 
that  Mrs.  Fay's  eight  eighteenths  of  the  estate,  although 
purporting  to  be  a  fee,  was  liable  to  be  defeated  by  the  limi- 
tation over  in  the  will,  under  which  the  title  was  held  in 
the  event  of  her  dying  without  issue  living  at  the  time  of 
her  death,  and  which  was  good  by  way  of  executory  devise 
to  pass  the  eight  eighteenths  to  her  brothers,  Anthony  L.  and 
John  P.  De  Rose,  and  their  heirs ;  and  as  Mrs.  Fay  was  a 
widow  without  children,  and  the  event  was  likely  to  happen 
by  which  the  fee  was  to  vest  in  others,  her  interest  was  put 
on  the  footing  of  a  life  estate,  with  remainder  to  the  infant 
children  of  the  two  deceased  brothers.  After  making  the 
payments  and  division  of  the  proceeds,  as  directed  by  the 
decree,  the  balance  of  that  share  to  be  brought  in,  as  stated 
by  the' master,  was  two  thousand  four  hundred  and  nineteen 
dollars  and  forty-eight  cents.  But,  it  was  found  that  there 
was  a  deficiency  of  nineteen  hundred  and  eight  dollars  and 
thirty-three  cents  on  the  mortgage-debt  of  four  thousand 
two  hundred  and  seventy-five  dollars  and  two  cents,  by 
virtue  of  the  second  mortgage  held  by  the  corporation  of  the 
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citjr  of  New  York,  after  applying  the  whole  nett  share  (fire       1842. 
eighteenths)  which  had  belonged  to  Anthony  L.  De  Rose, 
and  three  hundred  and  eighty  eight  dollars  and  sixty-seven 
cents  out  of  the  other  five  eighteenths  which  had  belonged 
to  John  P.  De  Rose.    And  to  make  good  that  deficiencyi 
Mrs.  Fay's  share  and  the  balance  of  the  share  belonging  to 
the  widow  and  children  of  John  P.  De  Rose  were  liable, 
they,  (Mrs.  Pay,  and  John  P.  De  Rose  and  wife)  haviug 
joined  in  that  mortgage  with  Anthony  L.  De  Rose  and  wife, 
Mrs.  Fay,  however,  merely  as  a  surety,  she  having  received 
no  part  of  the  mortgage  money,  and  John  P.  De  Rose  as  a 
principal  in  it  to  the  amount  of  the  three  hundred  and  eighty, 
eight  dollars  and  sixty-seven  cents,  and  beyond  that  also  he 
stood  as  B,  surety  for  Anthony  L.  De  Rose.    The  nett  amount 
of  the  share  of  John  P.  De  Rose  in  the  estate,  after  paying 
out  the  three  hundred  and  eighty>eight  dollars  and  sixty- 
seven  cents  to  the  corporation,  was  one  thousand  five  hun* 
dred  and  eighty-nine  dollars  and  thirty-four  cents.    This 
balance  was  covered  and  would  be  entirely  absorbed  by 
aaatber  mortgage  on  that  share  of  the  estate  which  had 
been  executed  by  John  P.  De  Rose  and  wife  in  his  life  time 
to  Mr.  S. ;  and  which  the  latter  had,  nominally,  assigned  to 
Mr,  Millspaugh,  but  of  which  Mr.  S.  was  still  the  owner 
in  fact,  and  on  which  mortgage  there  was  due  upwards  of 
two  thousand  three  hundred  dollars.    If  the  remaining  one 
thousand  five  hundred  and  eighty-nine  dollars  of  the  John 
P.  De  Rose's  share  or  any  part  of  it  should  be  taken  to  make 
up  the  deficiency  to  the  corporation  of  the  Anthony  L.  De 
Rose  mortgage  debt,  then,  Mr.  S.  would  be  a  very  consider- 
able loser  of  his  mortgage  debt ;  but,  if  the  money  which 
was  to  be  paid  into  court.  In  which  Mrs.  Fay  was  interested, 
could  be  taken  and  applied  to  the  paynoent  of  the  corpora- 
tion, then,  the  fund  applicable  to  Mr.  S's.  mortgage,  would 
be  relieved  from  the  prior  incumbrance  and  he  would  be 
benefited,  at  least,  to  the  extent  of  that  reliefl    A  petition 
was,  therefore,  prepared  and  presented  by  Mr.  S.,  as  solicitor 
for  Mrs.  Fay,  (signed  and  verified  by  her  in  the  usual  man- 
ner after  she  had  heard  it  read)  stating  her  willingness  and 
consent  that  the  balance  or  deficiency  due  to  the  corporation 
of  the  Anthony  L.  De  Rose  Ihortgage  debt  should  be  de- 
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1842.  ducted  and  paid  oat  of  her  share  and  interest  in  the  proceeds 
in  the  hands  of  the  master ;  and  that  she  was  willing  to 
take  a  sum  in  gross  for  her  interest  in  the  balance  which 
would  remain  of  the  fund,  after  payment  of  such  deficiency 
to  the  corporation ;  and  praying  an  order  accordingly.  An 
order  was  made  accordingly  upon  this  petition  on  the  twenty- 
third  day  of  June,  one  thousand  eight  hundred  and  forty ; 
and  under  and  by  virtue  of  which  the  master  went  on  and 
paid  the  deficiency  to  the  corporation  out  of  the  eight 
eighteenth  share  of  the  proceeds,  and  computed  the  gross 
value  of  Mrs.  Fay's  interest,  as  a  life  estate  in  the  balance, 
at  three  hundred  and  twenty-eight  dollars  and  thirteen  cents, 
which  he  paid  over  to  her  and  she  accepted  and,  thereupon, 
executed  a  release  as  to  the  residue  of  the  fund.  This  res- 
idue, being  only  one  hundred  and  eighty-two  dollars  and 
two  cents,  the  master  paid  into  court  for  the  benefit  of  the 
infant  children  of  Anthony  L.  De  Rose  and  John  P.  De 
Rose,  as  the  persons  entitled  in  remainder  to  that  share  of 
the  estate* 

The  efiect  of  that  petition  and  order  was  directly  to  ben- 
efit Mr.  S.  He  was,  thereby,  enabled  to  receive  all  that  re- 
mained of  the  John  P.  De  Rose  share  on  account  of  his 
mortgage.  He  and  Mrs.  Fay  stood  in  the  character  of  co- 
sureties for  Anthony  L.  De  Rose;  and  those  two  shares  of 
the  estate  were  liable  to  contribute  equally  to  make  good  the 
deficiency  due  to  the  corporation.  One  half  was  nine  hun- 
dred and  fifty- four  dollars  and  sixteen  cents,  but,,  by  taking 
the  whole  amount  (one  thousand  nine  hundred  and  eight 
dollars  and  thirty-three  cents)  out  of  Mrs.  Fay's  share,  it  left 
so  much  more  for  Mr.  S.  to  receive.  Upon  no  principle  of 
equality  or  equity  was  Mr.  S.  entitled  to  this— so  far  as  that 
balance  due  to  the  corporation  was  concerned,  it  was  a  case 
of  joint  suretyship  between  Mrs.' Fay  and  John  P.  De  Rose 
in  which  the  rule  of  equal  contribution  would  apply. 

The  lien  of  the  corporatiou  had  priority  and  preference  to 
the  S.'s  mortgage;  and  the  most  that  he  could  ask  was 
that  Mrs.  Fay's  share  should  bear  one-half  of  it.  And  yet, 
Mr.  S.  was  instrumental  in  getting  up  the  petition  for  Mrs. 
Fay  and  procuring  the  order  for  the  payment  of  the  whole 
out  of  the  fund  in  which  she  %as  interested.    He  was,  still. 
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acting  as  her  solicitor  and  as  such,  he  subscribed  the  peiitioa       1842. 
and  presented  it  and  obtained  the  order. 

Whatever  may  have  been  her  seeming  willingness,  again 
to  petition  the  court  for  the  purpose  and  to  accept  the  small 
amount  that  was  paid  to  her,  it  is  impossible,  as  between 
her  and  her  solicitor,  to  regard  her  as  any  thing  more  than 
a  passive  instrument  in  his  hands,  which  he  had  no  right, 
thus,  to  use  for  his  own  benefit.    As  I  have,  before,  bad  oc* 
easion  to  remark,  he  had  no  right,  in  my  opinion,  to  propose 
or  allow  her  to  do  an  act  so  detrimental  to  her  own  interest, 
but  was  bound  to  advise  and  protect  her  against  such  an 
act  of  folly  and  weakness.    The  Lord  Chancellor  of  Ireland 
observed,  in  the  case  of  Segrave  v.  Kirwan,  1  Beatty's  R. 
157,  that  wherever  a  professional  man  is  called  on  to  give 
his  services  to  a  client,  whether  to  prepare  a  deed  or  will,  the 
law  imputes  to  him  a  knowledge  of  all  the  legal  consequen- 
ces to  result,  and  requires  that  he  should  distinctly  and 
clearly  point  out  to  his  client  all  those  consequences  from 
whence  a  benefit  may  arise  to  himself  from  the  instrument 
so  prepared,  and  if  he  fail  to  do  so,  a  court  of  equity  will 
deprive  him  of  it. 

If  this  be  true  of  a  deed  or  will,  why  may  it  not  be  true 
of  a  petition  to  be  presented  to  the  court  by  which  a  client 
is  made  to  relinquish  an  important  interest  for  the  benefit  of 
the  solicitor,  and  where  it  is  very  much  a  matter  of  course 
for  the  court  to  make  an  order  pursuant  to  its  prayer  ?  There 
is,  to  be  sure,  some  testimony  which  shows  that  Mr.  S.  in- 
formed Mrs.  Fay  that  her  interest  and  his  were  now  likely 
to  come  in  collision  and  that  he  suggested  to  her  that  she 
had  better  employ  another  solicitor.  But  I  think  he  should 
have  gone  further  and  absolutely  refused  to  draw  up  and 
present  such  a  petition  for  her  as  he  did,  or,  if  he  acted  any 
farther  for  her  in  the  matter,  it  should  have  been  only  to 
petition  that  one-half  and  not  the  whole  of  the  deficiency 
should  be  taken  out  of  her  fund.  And,  in  this  point  of  view, 
it  matters  not  that  she  had  friends  at  hand  or  other  lawyers 
with  whom  to  consult  and  advise.  So  long  as  Mr.  S.  chose 
to  act  as  her  solicitor,  he  was  bound  to  give  her  just  such 
advice  as  he  would,  acting  as  a  sensible  and  good  lawyer. 


64  CASES  IN  THE 

1842.       have  given  her  had  he  and  his  own  interest  been  entirely 
out  of  the  question. 

Another  objection  exists,  that  the  rights  of  the  infants  in 
and  to  this  money,  though  somewhat  contingent,  have  been 
entirely  overlooked  or  disregarded  in  the  order  that  was 
made  authorizing  the  whole  amount  that  was  required  to  be 
taken  out  of  that  share  of  the  estate.  Counsel  have  now- 
appeared  in  behalf  of  these  infants  and  insist  that  it  is  not  too 
late  to  rectify  the  error,  by  requiring  the  solicitor  to  refund, 
in  order  that  the  money  may  he  placed  in  court  for  their 
ultimate  benefit,  subject,  of  course,  to  any  claim  which  Mr. 
S.  may  have  upon  that  portion  which  may  vest  in  John  P. 
De  Rose's  heirs  after  Mrs.  Fay's  death  by  virtue  of  his 
mortgage  from  John  P.  De  Rose :  if  it  shall  appear  that  the 
mortgage  covers  that  contingent  undivided  interest. 

I  see  no  escape  from  this  conclusion.  Mr.  S.  must  be  re- 
quired to  pay  into  court,  within  twenty  days,  out  of  the 
money  which  he  has  received  of  the  John  P.  De  Rose  share 
of  the  estate,  on  account  of  his  mortgage,  the  sum  of  nine 
hundred  and  fifty-four  dollars  and  sixteen  cents,  with  inter- 
est thereon  from  the  twenty-third  day  of  June,  one  thousand 
eight  hundred  and  forty,  being  the  time  when  he  received 
or  might  have  received  it.  He  must,  also,  refund  and  pay 
into  court  all  the  money  which  he  received  for  principal  and 
interest,  which  was  two  hundred  and  seventy-one  dollars 
and  sixty-nine  cents  on  his  first  judgment,  excepting  the 
twenty-two  dollars  and  twenty-two  cents,  fifty  dollars  and 
fifteen  dollars,  amounting  to  eighty-seven  dollars  and  twenty- 
two  cents,  as  forming  a  part  of  the  judgment  with  the  interest 
thereon,  which  part  and  interest  he  has  aright  to  keep ;  and 
he  must  pay  interest  on  the  residue  of  the  two  hundred  and 
seventy-one  dollars  and  sixty-nine  cents  from  the  time  he  re- 
ceived it  in  May,  one  thousand  eight  hundred  and  forty.  He 
must,  likewise,  refund  and  pay  into  court  all  the  money  he  re- 
ceived on  his  second  judgment,  being  two  hundred  and  ninety- 
four  dollars  and  forty-five  cents  for  principal  and  interest,  ex- 
cept fifteen  dollars  included  in  and  forming  a  partof  that  judg- 
ment, which  ho  is  entitled  to  hold  with  interest  thereon ; 
and  he  will  have  to  pay  interest  on  the  residue  received  by 
him  from  the  time  he  received  it  in  May,  one  thousand  eight 
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hundred  and  forty.    And  I  must  adjudge  Mr.  S.  to  pay  the       1842. 
costs  of  this  application  and  of  the  proceedings  thereunder 
to  be  taxed. 


DETBMir. 


Kerr  v,  Develin  and  others. 


A  master  caxmot  charge  for : 

AUeiuUmce  on  receiving  decree  of  xale^  $1. 

Attending  printers,  SI. 

Fhrmoreikanoihecopyof  terms  of  sale  or  noUee  of  sale  to  tmneoCy  or  for  more  Uua^ 
one  copy  of  memorandum  of  sale  for  purchaser  to  sign  where  there  is  but  one 
piece  of  property  sold. 

Dranffing  receipt  of  payment  of  ten  per  ctnt.^  copy  or  dupUcaie^  40c, 

Drawing  receipt  to  purchaser  for  the  pvrchase-money  and  copy,  52c. 

Attendance  to  settle  toith  comj^ainant,  01 . 

Attendance  to  receive pwrchase  m^oney  and  ddiver  deed,  $U 

CompuHng  amount  due  complaiiumt  under  the  decree,  $  1 . 

Attendance  on  this  computation,  $1 . 

Attendance  to  pay  according  to  decree,  $1 . 

A  dupUeate  beyond  draft  and  copy  of  receipt  for  sfwm  paid  under  decree. 

AUending  on  receiving  order  made  on  a  special  motion,  $1. 

A  charge  for  payment  of  taoces  or  assessments  where  the  purchaser  is  aUoroed  to 
make  and  does  make  the  payment  and  iwt  the  master. 

Drawing  receipt  for  taxes  and  duplicate,  40c. 
Do,        do.        assessment  and  do.    40c, 

Computing  amount  of  surplus  under  decree,  $\.  Attending  on  this  computa- 
tion,^!. 

Underwriting  {to  summons)  and  copy,  SOe. 

Drawing  certificate  ofderk  of  payment  of  sfwrpbus  into  court,  copy  and  dupli- 
cate, 40c, 

Attendance  to  pay  printer  for  publishing  notice  of  sale,  %i, 

A  master  can  charge  for : 

Drawing  terms  of  sale,  hfo.,  SI,  and  one  copy  SOc;  a/ndonecopy  of  notice  of  sale 
to  annex,  4fo,,  ^4c. 

Attendance  to  settle  terms  of  sale,  $1, 

Draft  and  one  copy  of  memorarulum  of  sale  for  pur^aser  to  sign,  ^H&c, 

Attendcnce  at  sale,  SI* 

Commissions  on  S1800,  proceeds  of  sale,  S14.  - 

Drawing  and  signing  deed  to  purchaser,  S5. 

Commissioner's  fees  taking  the  acknowledgment,  38c.  derk^s  certificate  there" 
to,^&c. 

Drawing  receipts  for  the  several  sums  paid  by  the  master  under  the  decree. 

Paying  taxes  on  property  sotd^  S3* 
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KERR 

V. 
DEVCLIK. 


Master. 

Master's 

Fees. 


Paying  assessments  on  samt^  S3. 

Drawing  report  of  sale  and  schedules  ^  where  made  in  goodfaUk  and  in  anttci" 

potion  of  being  needed. 
Signing  summons  to  settle  report. 

Copies  of  report  of  sale  made  for  parties  at  request  at  dc.perfo. 
Engrossing  report  of  sale j  4^.  toJUe^  $2,50. 
Attendance  to  pay,  $1. 
Dravoing  affidavit  of  publication  of  notice  of  sale^  2  fo.f  and  copy  notice  to  annex, 

and  oath,  76c.  {when  really  performed,) 
Paid  printer  publishing  notice  of  sale,  S4. 
Postiner  notices  in  town  and  country,  S2  {when  actually  paid  as  a  disburse- 

ment.)    Affidavit  of  the  fact,  67c.  {do.) 


The  Vice-Chancbllob  : — Motion  to  compel  one  of  the 
masters  of  the  court  to  bring  into  court  some  of  the  money 
which  he  has  retained  for  fees  out  of  the  proceeds  of  mortgage 
ed  premises  sold  under  the  decree  in  the  cause.  He  sold  the 
premises  for  one  thousand  eight  hundred  dollars  ;  and  made 
up  and  filed  his  report,  showing  what  disposition  he  bad  made 
of  the  money.  Among  other  things,  that  he  had  retained  six- 
ty-six dollars  and  sixty-seven  cents  for  his  fees,  commissions 
and  disbursements;  and  had  brought  into  court  threehuodred 
and  twenty-one  dollars  twentyfour  cents  surplus.  An  ac- 
count, by  way  of  schedule,  shows  the  particular  itemsor  char- 
ges making  up  the  sixty-six  dollars  sixty-seven  cents.  The 
guardian  ad  litem  of  certain  infant  defendants  objects  to 
some  thirty  items  or  more  of  the  master's  charges  in  such 
account ;  and  it  is  submitted  to  the  court,  not  10  the  Vice- 
Chancellor  as  a  taxing  officer,  how  far  these  items  are  al- 
lowable. In  disposing  of  the  objections,  I  would  observe,  in 
the  first  place,  that  there  are  often  steps  taken  and  services 
performed  which  would  seem  to  be  unavoidable  in  the  pro- 
gress of  a  suit,  for  which  no  compensation  by  law  has  been 
made  ;  and  the  rule,  in  taxing  costs,  is  to  disallow  all  char- 
ges for  such  services  on  the  ground  that  the  fee-bill,  having 
enumerated  certain  services  that  are  to  be  paid  for  and  spe- 
cified the  rate  or  amount  of  compensation  for  each  service, 
none  other  can  be  recognized  as  legal  or  proper  to  be  taxed. 
The  language  of  the  heading  of  the  fee-bill  is  such  as  ne- 
cessarily to  exclude  all  other  services  beside  those  enumera- 
ted. It  is  "  for  the  following  services  hereafter  done  or  per- 
formed in  the  several  courts  of  law  and  equity  in  this  state 
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by  the  officers  thereof  or  in  any  proceeding  authorized  by  1842, 
law,  the  following  fees  shall  be  allowed."  And  whenerer 
the  chancellor  has  had  occasion  to  review  a  taxation,  it  is 
evident,  from  his  reported  decisions,  that  he  has  felt  himself  mvsuit. 
bound  by  this  principle  to  reject  all  charges  for  services  not 
specifically  or  by  necessary  intendment  embraced  by  or  in- 
eluded  in  the  fee-bill.  The  application  of  this  principle  to 
the  master's  charges,  in  the  present  case,  overthrows  a  num- 
ber of  his  chains : 

1st.  The  first  item  objected  to  is  : — '<  Attendance  an  receir 
vmg  decree  of  salsj  $1."  It  has  recently  been  decided  that 
such  an  attendance  is  not  within  the  fee-bill. 

2d.  "  Attending  printers^  |^1."  There  is  no  allowance  in 
the  fee-bill  for  such  an  attendance,  either  with  the  notice  of 
sale  or  order  to  procure  its  publication  or  to  see  that  it  is  cor- 
rectly inserted  in  the  newspaper. 

3d.  Drawing  terms  of  sale  5  /o.,  $1.  2  copies  60c,  and 
copy  notice  ofsale^  ^fo,  each  to  annex,  48c.  |^2,08 

I  think  here  is  an  overcharge  as  respects  copies.  Where 
there  is  but  one  piece  of  property  to  be  sold  there  can  be  no 
occasion  for  more  than  one  copy  and  one  copy  notice  to  annex. 

4th.  "  Attendance  to  settle  terms  of  sale,  $1"  appears  to 
me  to  be  a  proper  charge  within  the  fee-bill.  The  master 
may  summon  the  parties  in  interest  before  him  and  give 
them  a  hearing  on  the  subject ;  and  it  is  many  times  very 
proper  and  necessary  that  he  should  do  so. 

6th.  Drawifig  metnorandum  of  sale  for  purchaser  to 
sigUj  1  fo.  Copy  and  duplicate,  40c."  This  is  overcharged 
— why  a  duplicate  copy  when  there  is  but  one  lot  or  parcel 
to  sell  ?    There  should  be  but  the  draft  and  one  copy — ^26ct 

6th.  "  Attendance  at  sale,  $1."  This  is  a  questionable 
item.  The  words  of  the  fee-bill  are,  "  Attending  at  the  time 
and  place  of  sale  of  property  by  him  and  adjourning  the 
sale,  &c.  &c.,  $1" — but  I  think  they  may  be  read  distribu- 
tively  or  disjunctively,  and  that  the  fair  and  reasonable  in* 
tendment  is  that  it  meant  to  give  the  fee  for  the  attendance 
when  actually  sold,  as  well  as  for  the  attendance  when  the 
sale  should  happen  to  be  adjourned.  There  is  as  much  rea- 
son for  it  in  one  case  as  in  the  otbe§;  and  I  believe  that  mas- 
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1842.      tars  have  always  chafed  in  both  instanced,  inditeriminato- 
I7.    I  shall  therefore  allow  this  charge  to  stand. 

7th.  "  Drawing  receipt  of  payment  of  ten  per  cent.^  1  fo. 
nsTCLnc.      and  copy  and  duplicate^  ^A^ 

No  part  of  this  charge  is  allowable  in  my  judgment  It 
is  a  paper  given  to  the  purchaser  and  not  to  the  master.  It 
is  not  such  a  receipt  as  he  is  directed,  by  the  decree,  to  take 
and  file  with  his  final  report.  If  it  is  necessary  for  the  pur- 
chaser to  have  a  receipt,  let  him  pay  the  master  for  draw- 
ing it. 

8th.  ^  Commissions  on  $1,800  proceeds  of  sale,  $14,"  is  a 
correct  charge. 

9th.  Drawing  and  signing  deed  to  purchaser^  $5,  and 
commissioner's  fees  taking  the  acknowledgment^  38c,  and 
clerk? s  certificate  thereto,  25c. 

These  are  all  right. 

10th.  "  Drawing  receipt  to  purchaser  for  the  purchase- 
money,  2/0.  and  copy,  $0,52 

This  is  like  the  receipt  for  the  ten  per  cent,  and  not  al- 
lowable. 

11th.  Attendance  to  settle  with  complainant,  $1}00 

12th.  Attendance  to  receive  purchase-money  and  deliver 
deed,  $1,00 

Neither  of  these  are  allowable.  They  are  not  such  atten- 
dances as  are  provided  for  by  the  fee-bill ;  and  must  be  re- 
garded as  covered  or  compensated  for  by  commissions.  For 
what  are  commissions  allowed  ?  For  no  other  purpose,  I  ap- 
prehend, than  to  remunerate  the  master  for  his  trouble  in  re- 
ceiving, safely  keeping  and  distributing  the  money;  and  how 
can  he  do  all  this,  except  by  attendances  at  his  office  or  other 
place  when  the  purchaser  goes  to  pay  and  take  his  deed 
and  the  parties  also  go  to  receive  under  the  decree  ? 

13th.  Computing  amount  due  complainant  under  the  ifo- 
cree,  $1,00 

IMi.  Attendance  on  this  comput€Uion,  $1>00 

15th.  Attendance  to  pay  according  to  decree,  $1|00 

These  three  charges  seem  to  me  to  be  covered  by  the  al- 
lowance of  commissions,  like  the  items  11  and  12  just 
OMntioned.  ^'Computjpg  the  amount  under  the  decree^' 
IS  not  such  a  computation  or  taking  of  an  account  as 
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the  fee-bill  provides  for.  The  decree  does  not  direct,  in  1842. 
terms,  the  taking  of  an  account  of  the  amount  due  or  the 
making  of  a  computation.  This  has  already  been  done  and 
is  shown  by  the  master's  report  on  which  the  decree  is  based.  DSTJiLiN. 
And  the  decree,  then,  merely  directs  the  payment  over  of 
the  amount  reported  due,  with  interest  thereon  from  the  date 
of  the  report  This,  it  is  true,  requires  a  calculation  of  in- 
terest ;  but  it  is  a  mere  incident  to  the  payment  and  distri^ 
bution  of  the  money  directed  by  the  decree  which  the  com- 
missions compensate.  The  attendances  are  parts  of  the 
same  service. 

16th.  Drawing  reeeiptsfof  the  severed  sums  paid  by  the 
master  tmder  the  decree.  Such  receipts  he  is  directed  to 
take  ;  and  it  is  proper  for  him  to  take  them  and  file  the  same 
with  his  final  report.  They  are  proper  sulgeets  of  charge 
fat  the  master  where  he  performs  the  service.  But  the  mas- 
ter has  overcharged  this  service.  There  can  be  no  oecasion 
for  a  duplicate  beyond  the  draft  and  copy.  Ten  cents  on 
each  mast  be  deducted. 

17<h.  Attending  on  receiving  order  made  an  a  special 
motion^  $1,00.    This  is  not  an  allowable  item,  as  before 
shown. 
18th.  Paying  taxes  on  property  sold,  ^SjOO 

Drawing  receipt  for  taxes  fo,  1  copy  and  duplicate^  $0,40 
Paying  assessments  on  saqie,  $3,00 

Drawing  receipt  for  assessments  fo.  1  copy  and  dupli- 
cate, $0,40 
The  services  of  a  master  in  paying  taxes  and  assessments 
upon  property  sold  by  him,  and  which  it  is  necessary  to  pay 
in  order  to  make  a  clear  title  to  the  purchaser — ^is  within 
the  provision  of  the  fee- bill,  which  allows  a  master  two  del* 
lars  for  "  superintending  and  certifying  the  payment  of  mo- 
ney when  paid  under  his  direction  by  a  decree  or  order  other 
than  to  a  party  in  the  suit  or  into  court."  But  the  fact  of  the 
master's  having  performed  the  service  of  paying  a  tax  or  as- 
sessment in  this  case  is  denied  It  appears,  however,  that  there 
was  a  small  tax  of  $3,46  on  (he  property  when  sold,  which  the 
master  being  infonned  of,  allowed  the  purchaser  to  deduct 
fmm  the  pumhase-money ;  and  then,  of  course,  accounting  for 
it  in  bis  report  as  so  much  paid  for  taxes  by  bim.    Under 
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1842.  these  circumstances,  I  think  the  master  cannot  be  consider- 
ed as  performing  the  service  entitling  him  to  charge  the  two 
dollars.  He  has  been  relieved  from  the  trouble  of  seeing  to 
DXYELiN.  the  payment  of  the  tax  by  his  own  consent  in  allowing  the 
purchaser  to  retain  the  amount ;  and  has,  thereby,  waived 
his  right  to  charge  for  the  service.  A  similar  charge  of  two 
dollars,  for  paying  assessment,  the  master  consents  should 
be  stricken  out,  because,  in  fact,  there  was  no  assessment 
paid  by  him  and  none  on  the  property  to  pay. 

The  two  receipts  charged  for  at  forty  cents  ^ch,  one  for 
the  taxes  and  one  for  assessments,  must  also  be  disallowed. 
19th.  ComptUing  amouitt  of  surplus  under  decree^  $1,00 
Attending  on  this  computatum^  1,00 

There  is  no  computation  of  surplus.  The  surplus,  if  any, 
must  appear  when  the  master  makes  up  his  final  report ; 
and  when  he  files  his  report,  he  deposites  the  surplus. 
There  may  be  a  computation  or  the  taking  of  an  account  of 
deficiency  when  the  decree  so  directs,  for  which  the  master 
may  charge  a  dollar ;  and  if  he  has  issued  a  summons  for 
parties  to  apiiear  before  him  on  the  occasion,  as  he  may  do, 
he  will  be  entitled  to  charge  for  his  attendance  on  it.  But 
the  two  charges  in  question  for  computing  surplus  and  at- 
tendance seem  to  me  to  be  improper. 
20th.  Drawing  report  of  sale  fo.  18  and  copy,  $4,68 
Drawing  schedule  A,fo.  4  (jpid  copy  0,64 

Drawing  schedule  B.fo.  3  and  copy,  0,48 

The  copies  of  draft  report  and  schedules  before  engross- 
ment are  objected  to.  Such  copies  may  become  necessary 
under  the  lQ9th  rule ;  and  if  they  are,  in  fact,  prepared  by 
the  master,  in  anticipation  of  being  needed  or  called  for  and 
this  is  done  in  good  faith,  he  may  charge  for  them :  but  the 
master  has  charged  in  another  place  for  two  copies  of  report 
furnished  at  request  and^  of  course,  the  copies  here  charged 
must  come  out. 
21st.  Signing  two  summons  to  settle  report,  $0,26 

Underwriting  and  copy,  0,30 

I  understand  the  master  as  swearing  that  summons  were 
issued  to  attend  the  settlement  of  his  report.  It  is  not  his 
business,  however,  to  draw  and  copy  the  "  underwriting" 
any  more  than  it  is  to  draw  the  summons.    The  chancel. 
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lor  has  decided,  that  hoth  belong  to  the  solicitor ;  and  that       1842. 
the  master  cannot  charge  for  any  thing  more  than  his  twelve 
cents  for  signing  summons.  • 

22d.  Attendance  to  settle  report  of  sale  litigated,     $3,00      diyxliv. 
It  is  denied  that  there  was  any  argument  or  litigation 
about  the  settling  of  his  report ;  and  I  do  not  understand  the 
master  as  saying  there  was  any.    Two  dollars  of  this  charge 
must,  therefore,  be  deducted. 

23d.  Two  copies  of  report  of  sale  for  parties  at  request, 
36  /o.,  $2,16 

These  copies  appear  to  have  been  furnished  by  the  mas- 
ter, and  are  correctly  charged. 
24th.  Engrossing  report  of  isale,  ^c.  toJUe,  $2,60 

25th.  Drawing  certificate  of  clerk  of  payment  of  surplus 
into  court,  fo,  1,  copy  and  duplicate,  $0,40 

Attendance  to  pay,  1,00 

The  charge  for  duplicate  copy  of  certificate  and  for  certi- 
ficate are  both  wrong. 

26th.  Drawing  affidavit  of  publication  of  notice  of  sale, 
fo.  2,  and  copy  notice  to  annex  and  oath,  $0,76 

When  this  service  is  performed  by  the  master,  it  is  right 
for  him  to  charge  for  it. 
27th.  Paid  printer  publishhig  notice  of  sale,  $4,00 

Attendance,  1,00 

As  a  disbursement  by  the  master,  the  first  of  these  two 
items  is  proper ;  but  the  attendance  to  pay  the  printer's  bill 
is  not  provided  for  by  the  fee-bill. 
28th.  Posting  notices  in  tovm  and  country,  $2,00 

A7vd  affidavit  of  the  fact,  0,67 

These  items,  as  necessary  disbursements  actually  paid, 
like  the  printers'  bills,  are,  of  course,  to  be  reimbursed  to  the 
master ;  and  are  in  this  instance,  I  believe,  correctly  charged. 
On  the  whole,  I  find  the  objectionable  items  in  the  mas- 
ter's account,  which  I  have  pointed  out,  come  to  $22,80,  and 
these  he  has  no  right  to  retain.  This  amount  he  must  still 
pay  into  court  as  a  part  of  the  surplus. 
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Davis  and  others  v.  Prrrine  and  others. 


Archer  and  Martlino  v.  Perrine  and  Smith. 


Underbill  v.  Perrine,  Evans  and  Smith. 


Where  separate  suits  are  brought  and  separate  jodgments  obtained  against 
maker  and  endorser  of  a  promissory  note,  and  the  endorser  pays  the  amoont, 
he  is  entitled  to  the  note  and  all  benefit  of  the  judgment  and  execution  as 
against  the  maker. 

Same  principle  where  drawer  and  endorser  are  jointly  sued  under  the  statute 
of  1832 ;  and  an  endorser  of  a  note  having  to  pay  (on  a  joint  judgment  ob> 
tained  against  him  and  the  drawer)  may  take  an  assignment  from  the 
plaintiff  in  the  action  and  use  it  as  a  subsisting  judgment,  for  his  indem- 
nification, as  against  the  drawer. 

But,  where  there  is  a  judgment  on  a  bond  against  co-obligors,  one  of  them 
being  a  surety,  the  bond  merges  in  the  judgment,  and  the  surety  can  have 
no  redress  back  against  the  principal  obligor  under  such  bond  or  on  the 
judgment. 

Although  a  deed  or  assignment  is  set  aside  by  a  decree  obtained  in  a  judg- 
ment creditor's  suit,  still  it  should  be  limited  to  the  rights  of  such  j  odgment 
creditor,  and  therefore,  another  judgment  creditor  does  not,  necessarily, 
get  a  benefit  thereby. 


yLpril  26, 
1842. 

Surety* 
Principal 
and  Sure- 
Promisso- 
ry note. 
Drawer 
and  En- 
dorser. 
Bond. 
Judgment. 
Fraud. 
Debtor  and 
Creditor. 
Judgment 
Debtor. 


Exceptions  to  master's  report ;  having  relation  to  sur- 
plus money,  being  a  balance  on  a  sale  in  foreclosure  against 
the  defendant,  Robert  Perrine. 

This  defendant,  Perrine,  bad,  on  the  twenty^ighth  day 
of  December  one  thousand  eight  hundred  and  thirty-six, 
made  an  assignment  to  Alfred  C.  Smith ;  having  on  the 
fourteenth  day  of  June  preceding  executed  a  mortgage  in  his 
favor.  The  complainants  in  the  second  suit,  Daniel  O.  Ar- 
cher  and  Stephen  Martling  had  recovered  judgments  against 
Perrine ;  and,  on  the  sixteenth  day  of  October  in  the  year 
one  thousand  eight  hundred  and  thirty-seven,  they  filed  a 
judgment-creditor's  bill,  with  a  view  to  get  rid  of  the  assign- 
ment and  mortgage  on  the  ground  of  fraud. 

And  the  complainant  in  the  third  suit,  Andrew  Underbill, 
on  the  fourth  day  of  November  in  the  same  year,  filed  a 
similar  bill  with  the  like  object 

Smith  Barker,  Esquire,  had  been  appointed  receiver  in 
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Ihese  suits ;  and  under  respective  decrees  therein,  obtained       1843. 
in  the  months  of  October  and  December  one  thousand  eight 
hundred  and  forty,  the  said  assignment  and  mortgage  were 
declared  fraudulent  and  void,  and  the  said  Perrine  and  AI-      nRVMM. 
fred  C.  Smith  were  directed  to  release  and  reassign  to  the 
receiver,  Mr.  Smith  Barker,  which  was  done. 

Among  other  claimants  of  the  surplus  money  arising  on 
the  before-mentioned  foreclosure  were  George  Rudd  and 
Richard  L.  Rudd  ;  and,  on  a  reference  to  master  Ruggles  to 
ascertain  the  amounts  due  to  claimants  and  as  to  their  prior* 
ities,  Messrs.  Rudd  put  in  their  demand,  which  arose  under 
the  following  circumstances :  The  president,  directors  and 
company  of  the  Mechanics'  and  Traders'  Bank,  on  the 
twenty-fourth  day  of  November  one  thousand  eight  hundred 
and  thirty-six,  pursuant  to  the  statute  authorizing  the  join- 
der as  defendants  in  the  action  of  parties  liable  in  various 
capacities  on  bills  of  exchange  and  promissory  notes,  com- 
menced a  suit  in  the  superior  court  of  the  city  and  county 
of  New  York  against  the  said  Robert  Perrine  as  maker  and 
the  said  George  Rudd  and  Richard  L.  Rudd  as  the  endorser 
thereof  and  one  William  Tilden  as  another  subsequent  enr 
dorser,  upon  a  promissory  note  bearing  date  August  3d,  1836, 
made  by  the  defendant  Robert  Perrine  in  favor  of  the  said 
George  Rudd  and  Richard  L.  Rudd  (under  their  style  of  O. 
&  R.  L.  Rudd)  for  four  hundred  and  fifty  dollars ;  and  judg- 
ment was  recovered  and  docketed  on  the  seventeenth  day 
of  January  1837,  as  well  against  Perrine  as  against  the 
Messrs.  Rudd,  who  had  received  and  passed  away  the  note 
for  value.  An  execution  had  been  taken  out ;  and  as  Per- 
rine had  covered  his  property  by  the  before-mentioned  as- 
signment and  mortgage,  G.  &;  R.  L.  Rudd  had  to  pay  the 
amount  of  the  execution ;  and  after  having  done  so,  on  the 
fifteenth  day  of  July  one  thousand  eight  hundred  and  thirty- 
nine,  they  took  an  assignment  of  the  judgment  from  the 
plaintiffs  therein  against  the  said  Robert  Perrine. 

These  parties,  G.  &,  R.  L.  Rudd,  claimed  to  be  entitled 
to  be  paid  the  amount  of  principal  and  interest  so  paid  by 
them  on  such  judgment  out  of  the  surplus  monies  in  prefer- 
ence to  the  judgment-demand  of  the  complainants  Archer 
and  Martling,  as  also  in  preference  to  any  rights  of  the  le- 
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1842.       ceiver ;  and  as  this  priority  was  not  sanctioned  by  the  mas- 
ter, they  took  exceptions  to  bis  report  in  the  premises. 
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Mr.  Charles  &  Conor,  for  George  Rudd  and  Richard  L. 
Rudd. 

Mr.  ^mith  Barker,  receiver,  in  pro.  per. 

Mr.  W.  SiUiman,  for  the  complainant  Underbill. 

Mr.   W.  M.  Mitchell,  for  the  complainants  Archer  and 
Martling. 

Dec.  27,  The  Vice-Chancellor  : — The  first  question  is,  whether 
the  judgment,  recovered  by  the  bank  against  the  maker  and 
endorsers  of  the  note  and  assigned  to  the  endorsers  after 
they  had  paid  it  on  the  execution,  is  a  subsisting  judgment 
against  tiie  maker,  and  can  be  regarded  as  of  any  force  or 
validity  in  the  hands  of  the  endorser.  If  the  holder  of  a 
note  should  sue  the  maker  and  endorser  separately  in  dis- 
tinct actions  and  go  to  judgment  and  execution  against  both, 
and  the  endorser  should  pay  the  whole  debt  on  the  execu* 
tioD  against  him,  there  could  be  no  question  but  he  would 
be  entitled  to  the  benefit  and  security  of  the  judgment  and 
execution  against  the  maker:  upon  the  principle  that  a 
surety  paying  the  debt  is  to  be  placed  in  the  shoes  of  the 
creditor,  and  is  entitled  to  the  benefit  of  all  other  securities 
and  remedies  which  the  creditor  might  have :  1  Story's  Eq. 
477.  Satisfaction  of  the  judgment  against  the  endorser 
would  not  be  a  satisfaction  of  the  judgment  against  the  ma- 
ker, although  both  judgments  were  for  the  same  debt.  The 
contract  of  the  maker  and  endorser,  although  evidenced  by 
the  same  pieces  of  paper,  are  difierent  and  distinct ;  the  one 
is  primarily  liable — the  other  secondarily  only.  Whenever 
the  endorser  pays,  he  is  entitled  to  have  the  note  or  bill  de- 
livered up  to  him  and  he  may  sue  upon  it,  although  there 
may  already  be  a  judgment  upon  it  in  the  nam^of  the  for- 
mer holder.  The  note  or  bill  is  not  merged  in  such  former 
judgment  as  between  maker  and  payee,  because  the  contract 
is  different  from  that  between  maker  and  indorser  on  which 
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such  former  judgment  it  founded.  It  is  not  so,  hovever,  1842. 
with  a  judgment  on  a  bond  in  favor  of  the  obligee  against  co- 
obligors,  one  being  principal  and  the  other  a  surety.  There, 
the  bond  being  merged  in  the  judgment,  is  no  longer  sub*- 
sisting  or  assignable ;  and  if  the  surety  is  compelled  to  sat- 
isfy it,  such  satisfaction  puts  an  end  to  both  bond  and  judg- 
ment, and  the  surety  can  have  no  longer  any  benefit  from 
either  as  a  subsisting  security  :  Hodgson  v.  ShaWj  3  Mylne 
&  K.  190. 

The  statute  of  April  25, 1832,  regulating  suits  on  bills  and 
notes  and  authorizing  the  joinder  of  all  parties  liable  on  the 
same  instrument  in  one  action,  does  not  prevent  the  holder 
from  bringing  separate  actions  as  before,  and  i  7  declares 
that  the  rights  and  responsibilities  of  the  several  parties  to 
any  such  bill  or  note,  as  between  each  other,  shall  remain  the 
same  as  though  the  act  had  not  been  passed,  &c.  I  am,  con* 
sequently,  of  opinion  that,  as  between  the  maker  and  payee, 
the  case  stands  on  precisely  the  same  footing  as  though  the 
bank  had  sued  and  recovered  separate  judgments ;  and  that 
paying  and  satisfying  the  execution  in  the  hands  of  the 
sheriff  by  the  Rudds,  the  endorsers,  did  not  extinguish  the 
judgment  as  against  Perrine  the  maker  and  that  it  was  com- 
petent for  the  bank,  the  plaintiffs  in  the  judgment^  to  assign 
it  as  a  subsisting  judgment,  with  the  benefit  of  any  lien  crea- 
ted by  it  on  the  property  of  Perrine  for  the  indemnification  of 
the  Rudds. 

The  next  question  is :  whether  this  judgment  can  be  con- 
sidered as  forming  a  lien  on  the  real  estate  out  of  which  the 
money  in  court  was  raised  by  a  foreclosure  sale,  such  real 
estate  having  been  assigned  by  Perrine,  the  judgment  debtor, 
before  the  recovery  of  this  or  any  other  judgment  against 
him,  but  which  assignment  has  since  been  declared  fraudu^ 
lent  and  void  as  to  creditors  at  the  instance  of  other  judg- 
ment  creditors  who  filed  bills  and  have  obtained  decrees  to 
that  effect  and  where  an  assignment  has  also  been  made  by 
Perrine  to  a  receiver  ?  The  generally  received  doctrine  of 
the  court  is  that  assignments  fraudulent  as  to  creditors  under 
the  statute  are  not  void  ab  initio,  but  voidable  only  at  the 
instance  of  creditors  who  file  bills  to  impeach  and  set  them 
aside ;  and  when  an  assignment  is  found  to  be  thus  fraud  u^ 
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1843.  lent,  the  deeree  generally  goes  no  further  than  to  adjudge  it 
fraudulent  as  to  the  creditor  who  has  filed  the  bill  and  sets 
it  aside  so  far  as  to  give  an  opportunity  of  obtaining  his  debt 
fSRUKB.  and  costs  out  of  the  property  which  was  covered  by  it : 
Henriques  v.  Hone,  2  Edwards's  Cb.  Rep.  120 ;  S.  C.  on  ap- 
peal, 13  Wend.  240 ;  Wakeman  v.  Grover,  4  Paige's  C.  R. 
42,  43 ;  Hitchcock  v.  St.  John,  \  Hoffman's  Ch.  R.  522,  623. 
The  decree,  therefore,  in  the  suits  by  the  two  judgment  cre- 
ditors against  Perrine  and  his  assignee  would  not,  neces- 
sarily, vacate  the  assignment  so  as  to  subject  the  real  estate 
to  the  lien  of  Rudds'  judgment.  But,  there  seems  to  be  some- 
thing in  those  two  decrees  out  of  the  usual  course.  They, 
declare  and  adjudge  the  assignment  to  be  fraudulent  and  void 
and  inoperative  as  regards  the  complainants  in  those  suits 
and  directs  the  assignee  to  release  and  convey  to  the  recei- 
ver therein  appointed  all  the  right,  title  and  interest  which 
the  assignee  acquired  in  and  to  the  lands,  <fcc.  of  Perrine  by 
virtue  or  under  color  of  the  assignment,  &c.;  and  the  receiver 
is  then  directed  to  convert  the  property  into  money  and  re- 
ceive the  proceeds  of  any  sale  which  may  have  been  made 
of  the  same ;  and  that  out  of  the  property  so  to  be  received,  the 
receivers  in  the  first  place  shall  "pay  all  just  and  lawful  liens 
and  incumbrances  which  may  exist  on  the  same  prior  to  the 
lien  of  said  judgments"  (meaning  the  judgments  on  which 
the  respective  bills  were  filed)  and  in  the  next  place  that  he 
pay  the  amount  of  the  said  judgment  and  so  forth.  Now, 
if  the  obstacle  in  the  way  of  Rudds'  judgment  lien  is  re- 
moved by  those  decrees,  then  I  think  it  follows  that  the 
Rudds  must  apply  to  the  receiver  for  payment  of  their  judg- 
ment out  of  the  surplus  money  in  question  which  the  mas- 
ter reports  the  receiver  is  entitled  to  take ;  and  that  the  mode 
of  obtaining  payment  is  not  by  excepting  to  the  master's 
report,  but  by  an  order  on  the  receiver  if  he  should  refuse  to 
recognize  their  judgment  as  one  of  the  liens  provided  for  in  the 
decrees.  They  can  present  a  petition  (under  these  decrees) 
for  such  an  order  upon  the  receiver ;  and  the  court  will  then 
consider  the  effect  of  the  decrees  and  the  rights  of  the  Rudds 
under  them.  Their  exceptions  to  the  master's  report  must, 
in  the  mean  time,  be  denied,  with  costs ;  and  the  motion 
made  on  the  part  of  Underbill  and  of  Archer  and  Martling. 
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the  judgment  creditors  who  have  obtained  the  decrees  for  a       1843. 

distribution  of  the  fund  hy  the  receiver,  must  stand  over  in  v.^^^^*^ 

order  to  give  the  Rudds  an  opportunity  to  move  for  leave  to  •^•'^•^" 

participate  in  the  distribution.  kbttletas. 


Robinson  and  others  v.  Kettletas  and  another. 


A  coFenant  to  extend  a  lease  which  does  not  fix  the  amount  of  rent  cannot 
be  enforced  in  equity. 

Where  trustees  under  a  will  make  a  lease,  with  a  covenant  to  renew  for  a 
certain  term  or  to  pay  the  value  of  erections  which  the  tenant  covenants 
to  raise  on  the  premises,  the  same  to  be  valued  by  appraisers,  bat  a  new 
lease  is  refused  and  the  present  trustee  will  not  agree  to  allow  for  the 
buildings  and  commence  ejectment :  the  court  can  and  will  control  the 
trustees  and  compel  payment  out  of  the  trust  estate.  The  power  which 
equity  has  over  trustees  takes  this  case  out  of  the  usual  rule  which  would 
leave  a  party  to  law. 


Demurrer  to  the  bill. 

John  Gardner,  by  his  will,  after  making  certain  bequests,    April  27, 
devised  his  real  estate  to  James  Gardner,  John  Hyer  and       1842. 
John  Miller,  trustees,  upon  trust,  during  the  lives  of  his  son  p^^*^^^^ 
and  daughters,  out  of  the  rents,  to  uphold,  support,  amend  y^f^fj^ 
and  repair  such  real  estate  and  pay  all  taxes.    There  were  ^fi4  Veti' 
other  trusts  in  favor  of  the  children  and  their  issue,  coupled  dee. 
with  power  to  the  trustees  to  receive  the  rents.  Lease. 

After  the  testator's  decease  and  on  the  tenth  day  of  Sep-  ^^^^^^^ 
tember  one  thousand  eight  hundred  and  eighteen,  James 
Gardner  and  John  Hyer,  acting  trustees,  made  a  lease  of 
part  of  such  estate  to  Robert  McFarlaine  for  twenty-one 
years.    Covenant  therein,  on  the  part  of  the  tenant,  to  erect 
two  substantial  buildings.    Also  a  covenant  on  the  part  of 
the  lessors  that  the  said  trustees  shoyld  and  would,  at  the 
expiration  of  the  term  thereby  demised,  again  lease,  demi^ 
and  to  farm  let  the  premises  unto  the  said  party  of  tb^  se- 
cond part  his  executors  &c.  for  three  years  thereafter)  with 
like  covenants  as  were  therein  contained  (except  <he  cove- 
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1843.  nant  for  renewal)  and  upon  such  rents  as  should  be  agreed 
upon  between  the  parties  or  as  should  be  determined  upon 
by  two  sworn  appraisers,  one  of  whom  to  be  chosen  by  each 
KfeTTLETAi.  of  the  said  parties,  or  as  should  be  determined  by  a  sworn 
umpire  who  should  be  chosen  by  such  appraisers  in  case 
they  could  not  agree.  And  the  said  parties  for  themselves, 
&C.J  did  covenant  with  the  said  party  of  the  second  part, 
his  executors,  &c.,  that  at  the  expiration  of  the  term  there- 
by demised,  in  case  the  said  term  should  not  be  renew- 
ed or  at  the  expiration  of  the  said  renewed  term,  if  the  term 
were  renewed,  they  the  parties  of  the  first  part  would  pay 
to  the  said  party  of  the  second  part  his  executors,  &c.,  the 
value  of  such  buildings  as  should  be  erected  in  pursuance 
of  the  said  lease,  such  value  to  be  ascertained  by  two  sworn 
appraisers  to  be  chosen  as  aforesaid  or  by  an  umpire  as 
aforesaid,  in  case  the  said  appraisers  could  not  agree.  Co- 
venant, on  the  part  of  the  tenant,  to  deliver  up  the  pos- 
session at  the  remainder  of  the  term. 

The  buildings  were  erected.  The  defendants,  Eugene 
Kettletas  and  Thomas  S.  "Mccarty,  wer3  the  present  trus- 
tees of  the  property,  and  the  complainants  were  the  present 
possessors  of  the  lease.  The  bill  showed  that  the  reat  had 
been  duly  paid  and  that,  about  the  time  of  its  expiration,  the 
latter  had  applied  for  a  renewal  for  the  further  term  of  three 
years,  which  was  refused  and  an  action  of  ejectment  had 
been  brought  against  them  by  the  trustees. 

The  complainants  insisted  that  they  were  entitled  to  such 
renewal,  and,  if  the  terms  could  not  be  fixed,  then  they 
claimed  the  value  of  the  erections.  Prayer  accordingly ; 
and  for  an  injunction  to  restrain  the  action  of  ejectment. 

General  demurrer  interposed. 

Mr.  G.  B.  Butler  and  Mr.  Lord^  in  support  of  the  demur- 
rer. 

.Mr.  LeveridgBj  for  the  complainants. 

Dec,  27.        '^^E  Yice-Chancellor  : — ^This  bill  is  filed  for  a  two- 
fold ob|p.ct :  an  extension  of  the  lease  for  three  years,  accor- 
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ding  to  the  covenant  in  the  original  lease ;  and,  for  payment       1842. 
of  the  valae  of  the  house  built  on  the  lot. 

With  respect  to  the  first :  I  am  inclined  to  think  that  the 
coTenant  is  not  such  as  this  court  could  undertake  to  see  mttlbta*. 
specifically  performed,  because  the  rent  for  the  renewed  or 
additional  term  of  three  years  was  not  fixed,  but  left  open 
to  be  agreed  upon  between  the  parties  or  to  be  determined 
by  arbitration  :  see  the  cases  on  this  subject  referred  to  by 
the  Assistant  Yice-Chancellorin  Whitlock  v.Duffield,  1  Hoff- 
man's Ch.  R.  1 10.  That  branch  of  the  case,  however,  it  has 
become  unnecessary  to  consider,  for  the  three  years  have 
now  expired. 

Then,  as  respects  the  covenant  to  pay  for  the  value  of  the 
buildings.  The  objection  goes  to  the  want  of  power  in  the 
lessors,  being  trustees  under  the  will  of  John  Gardner,  de- 
ceased, to  grant  a  lease,  with  a  covenant  to  pay  for  improve- 
ments. There  is  not  in  the  will  an  express  power  to  make  lea- 
ses ;  but  such  a  power  is,  necessarily,  implied  from  the  devise 
of  the  whole  estate  to  the  trustees  and  from  the  nature  of  the 
trusts  they  are  to  execute.  It  is  incident  to  the  estate  ves- 
ted in  the  trustees  and  is  in  conformity  with  the  trusts  that 
the  property  should  be  le^tsed  out  to  the  best  advantage. 
The  bill  contains  enough  to  show  that  leases  for  twenty-one 
years,  with  covenants  on  the  part  of  the  lessees  to  erect  sub- 
stantial buildings  for  respectable  family  residences,  and  on 
the  part  of  the  trustees  to  pay  for  such  improveipents  at  the 
end  of  the  term,  was  a  judicious  exercise  of  the  power,  and, 
in  its  results,  of  great  benefit  and  advantage  to  the  estate. 
I  concur  with  Chancellor  Kent  in  a  written  opinion  given 
by  him  to  the  trustees  on  this  point  The  covenant  is,  at 
any  rate,  binding  in  law  upon  the  persons  who  executed  the 
lease.  And  the  next  question  is,  whether  it  is  such  a  cove- 
nant as  this  court  can  take  cognizance  of  and  undertake  to 
enforce.  It  is  an  absolute  covenant  to  pay  at  the  expiration 
of  the  lease  '^  the  value  of  such  buildings  as  shall  be  erected 
in  pursuance  of  the  lease ;"  and  it  then  provides  how  such 
value  shall  be  ascertained,  that  is  by  sworn* appraisers  to  be 
chosen  by  the  parties  and  through  an  umpire,  if  necessary. 
The  bill  shows  that  the  present  trustees,  the  defendants,  have 
refused  to  appoint  any  appraiser  or  to  pay ;  that  they  receiv- 
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1842.  ed  the  rent  under  the  original  lease  to  the  end  of  the  term 
of  twenty-one  years  thereby  granted  ;  and  then  took  legal 
measures  to  obtain  possession  of  the  lot  with  the  dwelling 
KTTLETAa.  houso  upou  it,  erected  by  the  lessee.  They  are  thus  taking 
to  themselves,  as  trustees,  the  benefit  of  the  tenant's  im- 
provement without  paying  for  it,  and  this  court  is  asked  to 
interpose  and  compel  them  to  do  justice.  We  are  not  now 
dealing  with  the  persons  who  executed  the  lease  against 
whom  there  might  be  a  remejjiy  at  law,  but  with  the  trust 
estate  itself  and  the  persons  who  now  represent  it  and  over 
whom  this  court  has  peculiar  and  exclusive  jurisdiction. 

This  court  can  ascertain  the  value  and  amount  to  be  paid 
and  direct  its  payment  out  of  the  trust  estate.  And  I  think 
that  this  case  may  be  distinguished  from  the  class  of  cases 
in  the  books  where  the  court  has  refused  to  entertain  a  bill 
for  specific  performance  of  a  covenant  or  agreement  where 
the  rent  or  terms  of  a  lease  or  the  price  has  not  first  been 
ascertained  in  the  mode  pointed  out  in  the  contract. 

I  must  overrule  the  demurrer,  with  costs,  giving  liberty 
to  answer. 


Meriam  v.  Harsen  et  al,{a,) 


Oeitificate  of  acknowledgment,  signed  by  a  maater  in  chancery,  upon  a  deed 
dated  29tli  May,  1790,  executed  by  a  married  woman  of  her  estate  showed, 
on  i^private  examination,  that  she  "  acknowledged  she  executed  the  same 
without  any  fear,  threat,  or  compulsion  of  her  husband."  The  statute  of 
1788  declared,  that  no  estate  of  Kfeme  covert  should  pass  without  a  previous 
acknowledgment  by  her  on  a  private  examination,  dec.,  that  she  executed 
such  deed  freely,  without  any  fear  or  compulsion  of  her  husband.  HM^ 
in  the  absence  of  proof  of  fear,  threat,  or  compulsion,  that  there  was  a  sub* 
stantial  compliance  with  the  statute,  and  that  the  certificate  was  to  be  pre- 
sumed sufficient. 

Although  a  bill  in  partition  states  that  certain  property  belongs  to  husband 
and  wife,  and  the  decree  follows  the  bill,  yet,  as  an  accounting  was  con- 
nected with  the  sSit  which  justified  the  maJdng  of  both  of  them  parties,  it 
was  not  to  be  considered  that  these  statements  created  an  estoppel  as  to  the 

(a)  Affirmed  on  appeal,  6th  April,  1847. 
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real  rights  of  these  parties,  and  that  the  hosbaad  alone  might,  notwith-        1842. 
standing,  be  seized  of  a  fee.  <^^'>^-<«^ 

A  wife  may,  withoat  the  intervention  of  a  court,  convey  away  her  estate  to  a       mebiam 
stranger  or  to  her  husband  by  circuity ;  but  chancery  will  scrutinize  the  act  v. 

closely,  to  see  that  she  has  not  been  circomvented,  coerced,  defrauded,  or  un-       HiasEK. 
duly  influenced. 

On  the  28th  May,  1790,  husband  and  wife,  for  a  nominal  consideration,  con- 
veyed the  estate  of  the  wife  to  G.  F.,  who,  by  deed  dated  the  next  day,  also 
for  a  nominal  consideration,  conveyed  the  property  to  the  husband  in  fee. 
Deed  recorded.  AAerwaids  the  husband  alone  made  long  leases,  still  liv- 
ing in  harmony  with  his  wife,  and  she,  with  others,  executed  certain  ar- 
ticles dated  in  Feb.  1809,  in  which  there  was  a  recital  and  declaration  re- 
cognizing the  fee  in  the  husband ;  there  was  nothing  to  show  but  the  act 
was  a  free  will  offering  by  the  wife ;  the  transaction  had  been  suffered  to 
stand  for  about  forty-five  years  unquestioned  and  undisturbed ;  and  both 
husband  and  wife  were  dead :    Held^  a  valid  deed. 


Prior  to  the  twenty-eighth  day  of  May,  one  thousand    April  28 
seven  hundred  and  ninety,  Mrs.  Catharine  Harsen,  the  wife        ^ ! 
of  Jacob  Harsen,  was  seized  in  fee  of  certain  real  estate.  ? ^40    ' 

The  bill  in  this  suit  was  filed  to  set  aside  a  deed  of  it      ^.^^^^^ 
made  the  twenty-eighth  day  of  May  in  the  said  year  one  Deed. 
thousand  seven  hundred  and  ninety,  (for  the  consideration  Acknovh 
of  five  shillings,)  by  the  said  Jacob  and  Catharine  Harsen  ledgmenL 
to  Gabriel  Furman  and,  in  that  way,  also,  destroy  a  deed  ^^     ' . 
dated  the  day  after  (the  twenty-ninth  day  of  May,  1790,)  jj^^^^d 
whereby  the  said  Gabriel  Furman,  in  consideration  of  ten  and  wife. 
shillings,  reconveyed  to  the  husband  only,  Jacob  Harsen, 
the  said  property  in  fee.     The  principal  grounds  taken 
against  the  first  mentioned  deed  from  the  said  Jacob  Harsen 
and  Catharine  his  wife,  were,  that  she,  Catharine,  had  not 
properly  acknowledged  it  under  the  then  statute  ;  and,  that 
her  genuine  signature  was  not  to  it ;  or,  if  to  it,  tha^some 
fraudulent  means  had  been  used  to  obtain  it.    There  was 
likewise  a  seeming  attempt  to  affect  the  will  of  Jacob  Harsen. 
It  was  also  made  a  strong  point  in  the  suit  that  Mrs.  Ca- 
tharine Harsen  could  not,  by  the  above  means,  during  co- 
verture and  for  a  mere  nominal  or  no  consideration,  thus 
make,  in  effect,  a  gift  of  her  estate  to  her  husband. 

The  certificate  of  acknowledgment  upon  the  deed  of  the 
twenty-eighth  day  of  May,  one  thousand  seven  hundred 
and  ninety,  (executed  by  Catharine  Harsen  and  her  hus- 
band,) was  in  these  words :  <<  Be  it  remembered,  that  on  the 
twenty-ninth  day  of  May,  in  the  year  of  our  Lord  one  thou- 
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1842.       sand  seven  hundred  and  ninety,  before  me,  John  Ray,  one 
^^^^"""""^     of  the  masters  in  chancery  for  the  State  of  New  York, 

MSRIAM 

V.         personally  appeared  Jacob  Harsen  and  Catharine  his  wife ; 
BARSEH.      i^jjj  ii^Q  gj^j^  Jacob  Harsen  acknowledged  he  sealed  and 

delivered  the  within  written  indenture  as  his  voluntary  act 
and  deed  for  the  uses  and  purposes  within  mentioned ;  and 
the  said  Catharine,  being  examined  by  me  privately  and 
apart  from  her  husband,  acknowledged  she  executed  the 
same  without  any  fear,  threat  or  compulsion  of  her  hus- 
band*; and  I  having  perused  the  said  indenture  and  finding 
therein  no  material  errors  or  interlineations  (except  the 
words  ^ feet  six'  on  the  fifty-eighth  line,  same  page  inter- 
lined) do  allow  the  same  to  be  recorded." 

"  John  Ray." 

This  deed  was  recorded  the  twenty-fourth  day  of  May, 
one  thousand  seven  hundred  and  ninety.  Catharine  Harsen 
died  on  the  eighth  day  of  May,  in  the  year  one  thousand 
eight  hundred  and  thirty-five ;  and  her  husband  Jacob  Har- 
sen departed  this  life  on  the  twenty- fourty  day  of  July,  in 
the  same  year.  « 

The  bill  insisted  that  the  said  Catharine  Harsen  never 
acknowledged  she  executed  the  said  deed  freely^  as  was 
required  by  the  then  law  of  the  state. 

A  partition  suit,  in  which  the  said  Jacob  Harsen  and 
Catharine  his  wife  were  parties,  was  attempted  to  be  made 
to  bear  upon  the  present  proceedings,  so  far  as  to  raise  a 
presumption  of  understood  ownership  in  Mrs.  Harsen,  after 
the  date  of  the  said  deed  to  Gabriel  Furman ;  and  certain 
articles  of  agreement,  having  reference  to  the  partition 
property,  was  used  to  negative  the  presumption  of  her  after 
ownership.  All  this  sufficiently  appears  in  the  opinion  of 
the  court. 

A  mass  of  testimony  was  taken  in  the  suit,  but,  as  the 
only  two  interesting  points  were,  as  to  the  sufficiency  of 
the  acknowledgment  under  the  then  statute,  and  how  far 
the  wife,  Catharine,  could  thus  pass  over  her  estate  to  her 
husband,  it  is  deemed  unnecessary  here  to  do  more  than 
merely  (with  the  above  explanation)  give  the  opinion  of 
the  court. 
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Mr.  W.  S.  Jdhnsotif  for  the  complainaat. 

Mr.  George  Wood^  for  the   defendants  whose  interests      '""^'' 
were  identified  with  those  of  the  complainant.  babum. 

Mr.  J.  W.  Gerard,  for  the  defendant  Jacob  Harsen. 

The  Vice-Chancbllor. — ^The  first  question  to  be  con-    April  17, 
sidered  is,  as  to  the  sufficiency  of  the  acknowledgment  by       1843. 
Catherine  Harsen,  the  wife,  of  the  deed  of  conveyance  from 
herself  and  husband  to  Gabriel  Furman,  of  the  twenty- 
eighth  day  of  May,  one  thousand  seven  hundred  and  ninety, 
to  pass  her  estate  1  0 

The  statute  of  one  thousand  seven  hundred  and  eighty- 
eight,  then  in  force,  (2  Greenl.  99,)  declares,  that  no 
estate  of  a  feme  covert  shall  thenceforth  pass  by  her  deed, 
without  a  previous  acknowledgment  by  her,  on  a  private 
examination  apart  from  her  husband,  that  she  executed 
such  deed  freely^  without  any  fear  or  compulsion  of  her 
husband,  endorsed  on  the  deed  conveying  the  same,  and 
signed  by  the  person  before  whom  such  acknowledgment 
shall  be  made. 

The  certificate  of  John  Ray,  a  master  in  chancery,  en- 
dorsed on  this  deed,  states,  that,  on  the  twenty-ninth  day  of 
May,  one  thousand  seven  hundred  and  ninety,  the  parties 
personally  appeared  before  him,  Jacob  Harsen,  (the  hus- 
band,) acknowledged  that  he  sealed  and  delivered  the  in- 
strument as  his  voluntary  act  and  deed  for  the  uses  and 
purposes  therein  mentioned,  and  the  said  Catherine  (the 
wife)  being  examined  by  him  privately  apart  from  her  hus- 
band, acknowledged  she  executed  the  same  without  any 
fear,  threat  or  compulsion  of  her  husband;  and  that  he 
(&e  master)  having  perused  the  deed,  and  finding  therein 
no  material  erasures  or  interlineations  (except  one  noted) 
did  allow  the  same  to  be  recorded ;  and  the  deed  was 
accordingly  put  on  record  in  the  month  of  August  follow- 
ing. 

The  omission  of  the  word  "freely"  in  the  master's  certi- 
ficate of  acknowledgment  presets  the  only  objection  to  it. 
Every  thing  else  is  there  that  the  then  statute  required. 

Vol.  IV.— 10 
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1842.  The  private  examination  of  the  wife — ^her  confession  that 
she  executed  the  deed  without  any  fear  or  compulsion  of 
her  husband,  and,  moreover,  without  a  threat  of  any  sort 

HAMBir.  from  him — arid  all  this  endorsed  on  the  deed  and  signed  by 
the  master,  appears.  But  it  does  not  appear  that  she  was 
asked  whether  she  executed  the  deed  "freely;"  or  if  she 
was,  and  so  acknowledged,  the  master  has  omitted  to  cer- 
tify it  in  terms.  Is  this  omission  material  ?  In  the  absence 
of  fear,  threat  or  compulsion,  must  it  not  be  implied  that  it 
was  a  free  and  voluntary  act  within  the  meaning  of  the 
statute? 
The  statute  prescribed  what  the  certificate  should  pur* 
9  port — not  the  form  of  it,  nor  the  exact  words  it  should 
contain ;  and  an  act  done  without  fear,  threat  or  com- 
pulsion seems  to  carry  with  it  freedom  from  restraint, 
coercion  or  imdue  influence.  How  far  a  married  woman 
may  be  influenced  by  motives  of  generosity  or  affection 
towards  her  husband,  or  by  a  desire  to  promote  his  interests 
in  parting  with  or  incumbering  her  real  estate  for  his 
benefit,  is  not  the  question  under  this  provision  in  our  sta- 
tutes. Such  motives  and  inducements  may  exist,  and  pro- 
bably tend  to  actuate  married  women  in  a  great  majority  of 
instances  where  they  consent  to  dispose  of  or  incumber 
their  estates,  or  are  called  upon  to  join  with  their  husbands 
in  executing  conveyances ;  but,  so  long  as  it  is  the  policy 
of  the  law  to  allow  them  to  do  so  at  all,  the  law  must 
admit  such  motives  or  inducements  to  prevail  to  a  consider- 
able extent.  I  can  hardly  think  it  was  or  is  the  object  of 
the  statute  to  guard  women  against  the  influence  of  such 
generous  motives,  because  they  are  not  thereby  necessarily 
disqualified  as  free  agents  from  exercising  the  power  of  re- 
fusal, when  they  are  not  perfectly  satisfied  that  it  will  be 
for  their  own  or  their  husband's  interest  to  dispose  of  their 
property  by  deed.  The  word  freely,  therefore,  as  used  in 
the  statute,  must  have  reference  to  something  else  than  this 
natural  or  habitual  influence  which  a  husband  may  be  per- 
mitted to  acquire  over  his  wife,  and  against  which  she 
stands  in  need  of  no  protection.  It  must  have  reference  to 
that  which  amounts  to  restraint  upon  a  wife's  actions — ^to 
coercion  by  undue  means — to  over  persuasion,  or  some  im- 
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proper  iDfluence  brought  to  bear  upon  her  mind,  which  1842. 
leaves  her  no  longer  the  freedom  to  act  as  she  may  think 
proper ;  and  the  absence  of  all  such  improper  means  may 
well  enough  be  inferred  when  a  wife,  removed  from  the 
immediate  presence  of  her  husband,  and  having  an  oppor- 
tunity to  express  a  dissent,  or  having  a  reluctance  to  join  in 
the  deed,  is,  not  only  silent,  but  acknowledges  she  is  labor- 
ing under  no  fear,  nor  influenced  by  any  threat  or  compulsion. 

Our  courts  have  not  been  strict  in  requiring  a  very  close 
adherence  to  the  words  of  the  statute  in  certificates  of  ac- 
knowledgment of  deeds  and  mortgages,  lest  it  might  involve 
much  litigation  and  tend  to  disturb  or  unsettle  many  titles. 
They  have  been  disposed  to  take  some  things  for  granted 
which  did  not  appear,  and  to  allow  what  seemed  to  have 
grown  into  a  usage  or  settled  practice  of  judges  and  other 
officers  authorized  to  perform  this  duty  to  have  great  weight 
in  giving  efiect  to  and  fixing  the  construction  of  the  statute ; 
and  where  there  has  been  a  substantial  compliance  with  its 
form,  it  has  been  held  sufficient :  Troup  v.  Haight^Hopk. 
R.  239 ;  Jackaon  v.  Qumaer^  2  Co  wen,  662 ;  Thurman  v« 
Camerra,  24  Wend.  87. 

There  are  a  great  number  of  deeds  on  record  where  the 
word  "  freely"  is  omitted  in  the  certificate  of  acknowledg- 
ment Some  hundred  of  instances  are  produced  in  evi- 
dence in  this  cause,  to  show  the  practical  construction 
which  has  been  given  to  the  statutes,  in  former  times,  by 
judges  of  eminence  in  their  day,  and  men  of  great  ex- 
perience and  of  correct  business  habits,  who  were  then 
entrusted  with  the  performance  of  this  duty.  Besides,  it  is 
a  fair  presumption  that  those  who  have  been  appointed  to 
guard  the  rights  of  married  women  against  the  improper 
conduct  of  their  husbands,  when  they  come  to  acknowledge 
deeds,  and  which  acknowledgments  are  essential  to  the 
validity  and  efifect  of  the  instruments,  have  performed  that 
duty  honestly  and  correctly,  by  requiring  such  an  acknow- 
ledgment  as  the  statute  requires,  although  in  the  certificate 
endorsed  a  word  may  be  wanting.  In  Jackson  v.  CHlchristj 
15  Johns.  R.  89.  Mr.  Justice  Thompson,  in  delivering  an  opin- 
ion, held,  that  the  court  would  presume,  after  a  considerable 
lapse  of  time,  that  the  officjer  taking  an  acknowledgment  of 
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1842.  n.feme  covert ^  had  privately  examined  her  apart  from  her 
husband,  because  it  was  his  duty  to  have  done  so,  although 
his  certificate  did  not  state  the  fact. 

harsew.  Again,  as  to  the  sufficiency  of  the  certificate,  and  the 

manner  of  the  acknowledgment,  it  is  purely  a  question  of 
law.  That  question  upon  the  deed  now  in  controversy  has 
been  presented  to  and  been  passed  upon  by  a  court  of  law 
of  competent  jurisdiction  and  authority  to  determine  it.  In 
an  action  of  ejectment  brought  in  the  superior  court  against 
the  complainant  in  this  cause,  by  some  one  or  more  of  these 
defendants,  in  which  the  plaintiffs  therein  claimed  title  un- 
der this  very  deed,  an  objection  was  taken  to  it  on  the 
ground  of  the  insufficiency  of  the  acknowledgment  by 
Catherine  Harsen,  the  wife,  to  pass  her  title  ;  and  upon  a 
case  reserved,  the  point  was  argued  and  considered  by  that 
court,  and  the*  objection  over-ruled,  and  judgment  was  ren- 
dered in  favor  of  the  title  derived  from  this  deed.  This 
judgment  of  a  court  of  law  upon  the  point,  standing  unre- 
versed, and  for  any  thing  that  appears  to  the  contrary  ac- 
quisced  in,  has  the  force  of  authority  which  is  binding  upon 
the  parties,  and  which  the  court  of  chancery  could  hardly 
feel  itself  at  liberty  to  dissent  from.  I  think  the  question 
must  be  considered  as  put  at  rest ;  and  that  the  manner  and 
form  of  the  acknowledgment  of  the  deed,  as  certified  by 
John  Ray,  the  master,  was  sufficient,  so  far  as  the  ceremo- 
nial is  concerned,  to  pass  the  title  and  estate  of  the  wife. 

The  next  objection  taken  by  the  bill  to  the  deed  in  ques- 
tion, is,  that  it  is  a  forgery,  or  if  not  actually  forged,  that  the 
wife's  signature  and  her  apparent  consent  to  it  have  been 
obtained  by  some  fraudulent  means.  There  is  not  the  least 
ground  on  which  to  raise  the  slightest  suspicion  that  the 
instrument  is  a  forgery ;  and  with  regard  to  the  manner  of 
obtaining  it,  not  a  particle  of  evidence  is  produced  to  sup- 
port such  an  allegation.  On  the  contrary,  the  circumstances 
which  must  have  attended  the  transaction,  all  go  to  prove 
that  fraud  or  concealment  of  the  object  and  purpose  of  the 
deed  could  hardly  have  been  practiced  upon  the  wife,  un- 
less, indeed,  we  are  prepared  to  believe,  without  proof  and 
contrary  to  all  probability,  that  two  respectable  citizens,  who 
became  the  subscribing  witnesses,  the  master  in  chancery. 
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who  took  the  acknowledgment  and  who  certified  that  he  1842. 
had  perused  the  instrument  and  Gabriel  Furroan,  (the 
grantee,)  and  his  wife,  also,  who  joined  with  him  in  an 
immediate  reconveyance,  all  entered  into  a  base  conspiracy  barmit. 
with  Jacob  HarseU;  to  cheat  his  wife.  The  character  of  the 
parties  forbid  such  a  supposition.  Mrs.  Harsen  was,  more* 
oFer,  a  woman,  possessing,  at  least,  ordinary,  if  not  more 
than  ordinary  intelligence  and  understanding.  She  was  a 
woman,  too,  of  some  education,  for  she  wrote  her  name  in 
full  to  the  deed ;  and  from  the  character  which  is  given  of 
her  by  the  witnesses,  she  had  a  very  considerable  knowledge 
of  business  in  relation  to  property.  She  was  not,  therefore, 
a  woman  likely  to  be  imposed  upon  or  very  liable  to  be 
drawn  in  to  execute  any  deed,  the  object  and  purport  of 
which  she  did  not  fully  comprehend.  The  simultaneous 
execution  of  the  conveyance  and  reconveyance,  as  is  evi- 
dent from  an  inspection  of  the  two  instruments,  must  have 
brought  Ebrsen  and  his  wife  and  Fumian  and  his  wife 
together  by  previous  appointment ;  and  it  is  impossible  to 
suppose  that  people  of  their  habits  and  character  could 
have  met,  upon  so  unusual  a  business,  without  convers- 
ing on  the  subject  of  their  meeting  and  knowing  what 
(hey  were  going  to  do.  Under  such  circumstances,  there 
could  have  been  no  mystery  or  concealment  of  each  other's 
purposes — all  must  have  understood  it,  although,  at  this 
distance  of  time,  Mr.  Furman's  memory  fails  him  as  to 
anything  that  was  said  or  done  on  the  occasion. 

But,  it  is  contended,  that  the  deeds  never  took  effect  so  as 
to  pass  the  title — were  never  delivered — remained  ionescrow, 
or  as  mere  dead  letter  instruments,  and  were  never  acted 
upon  during  the  joint  lives  of  Harsen  and  his  wife,  or  if  of 
any  effect  to  vest  the  title  in  the  husband  beyond  his  mere 
marital  right  that  he  held  it  as  naked  trustee  of  the  wife 
and  that  this  court  is  bound  so  to  regard  him.  Yarious 
facts  and  circumstances  are  adduced  in  evidence  upon 
which  this  view  of  the  case  is  attempted  to  be  supported  ; 
such,  for  instance,  as  the  wife's  management  to  some  extent 
of  the  property,  as  if  it  had  been  still  her  own — superin* 
tending  the  garden  and  the  marketing  of  its  produce  and 
taking  the  proceeds  to  her  own  use — talking  of  the  houses 
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1842.  in  Mott-street,  while  they  were  being  built,  as  if  she  were 
building  them  out  of  her  separate  means ;  and  frequently 
pointing  out  which  of  her  grand-children  she  intended 
BAB8EN.      should  have  particular  houses  and  other  pieces  of  property. 

Declarations  and  acts  like  these  cannot,  however,  be  al- 
lowed to  have  the  effect  of  annulling  the  deed  or  of  raising 
a  trust  under  it  in  favor  of  the  wife.  Living  all  the  time 
in  perfect  amity  with  her  husband,  it  was  natural  for  her 
to  speak  and  act  as  though  she  still  had  an  interest  and 
ownership  in  the  property,  for  she  could  not  but  feel,  under 
such  circumstances,  that  whatever  belonged  to  her  husband 
belonged  to  her.  All  this  is,  therefore,  easily  reconcilable 
with  the  fact  that  the  legal  title  and  estate  was,  neverthe- 
less, exclusively  in  him. 

But  the  testimony  from  which  such  inferences,  in  favor 
of  the  idea  that  she  had  not  intentionally  relinquished  all 
title  to  the  property  is  drawn,  is  more  than  counterbalanced 
by  the  facts  which  appear  on  the  other  side.  Numerous 
leases  are  produced  which  Jacob  Harsen  granted  in  his 
name  alone,  for  absolute  terms  of  years,  that  might  have 
extended  beyond  his  estate  by  the  curtesy,  and  having  no 
reference  to  his  own  life  individually  or  the  joint  lives  of 
himself  and  wife ;  showing  very  clearly  that  they  were 
based  upon  the  title  which  he  had  previously  acquired 
from  his  wife,  being  for  parcels  of  the  property  conveyed  by 
the  deeds  in  question. 

There  is  another  piece  of  evidence,  however,  which  is 
calculated  to  show  that  Jacob  Harsen  himself  considered 
he  held^he  property  in  right  of  his  wife,  notwithstanding 
the  deeds.  I  refer  to  the  proceedings  and  decree  in  the 
partition  suit  commenced  by  the  filing  of  a  bill  in  chancery 
in  the  year  one  thousand  seven  hundred  and  ninety-four,  in 
which  Jacob  Harsen  and  his  wife  were  co-complainants 
with  others.  This  bill  does,  indeed,  state  that  Harsen  and 
wife  were  seized  in  right  of  the  wife ;  and  the  decree  made 
in  the  cause  in  the  year  one  thousand  eight  hundred  and 
eight  follows  the  bill  in  that  respect  and  adjudges  that 
share  of  the  estate  to  be  thus  held ; — neither  the  bill  nor 
the  decree  making  any  mention  of  the  conveyance  through 
Furman  to  the  husband. 
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As  to  the  effect  which  this  proceeding  is  to  have  on  the  1842. 
rights  of  the  husband,  (for  it  is  contended  that,  by  the  de- 
cree, he  is  estopped  f^om  denying  that,  at  that  time,  he  held 
the  property  in  right  of  his  wife,)  it  may  be  observed  that  harsbh. 
the  bill  was  filed  without  the  oath  or  even  the  signature  of 
any  person,  except  the  solicitor  and  counsel  whose  names 
are  subscribed  to  it  The  bill  is  to  be  regarded,  therefore, 
as  a  mere  pleading,  and,  in  framing  it,  the  solicitor  probably 
deemed  it  unnecessary,  for  the  purposes  of  a  partition  and 
settlement  among  the  Cozine  family,  of  which  Mrs.  Harsen 
was  one,  to  set  out  the  conveyances  by  which  her  husband 
had  become  seized  in  his  own  right,  or  to  state  the  change 
which  had  taken  place  in  that  particular,  because  it  was  a 
matter  not  affecting  the  rights  of  the  other  tenants  in  com- 
mon. Even  if  it  had  been  stated,  it  would  not  have  dispensed 
with  the  necessity  of  making  Mrs.  Harsen  a  party  to  the 
suit  in  conjunction  with  her  husband.  A  partition  of  the 
real  estate  was  not  the  sole  object  of  the  bill ;  an  additional 
object  was,  the  settlement  of  accounts  between  all  the  par- 
ties  in  relation  to  the  rents  and  profits  of  different  parcels  of 
the  estate  which  they  had  severally  possessed  and  enjoyed 
for  a  long  series  of  years,  and,  especially,  to  call  the  widow 
and  heirs  of  Balm  Johnson  Cozine  to  an  account  in  relation 
to  the  possession  of  a  deceased  brother's  share  which  he 
bad  entered  upon  and  held  ;  and  more  especially  still,  to 
establish  a  claim  in  favor  of  Jacob  Harsen  and  his  wife,  as 
representing  her  deceased  father,  Grarrett  Cozine,  for  money 
which  they  had  been  compelled  to  pay  in  the  year  one 
thousand  seven  hundred  and  eighty-six  in  discharge  of  a 
debt  originally  of  Balm  Johnson  Cozine  and  his  deceased 
brother  Cornelius,  for  which  his  brother  had  become  surety 
and  which  it  was  claimed  the  widow  and  children  of  Balm 
Johnson  Cozine,  by  virtue  of  the  property  descending  or 
coming  to  them,  were  bound  to  pay  or  contribute  to  the 
payment  of. 

This  showed  the  necessity  or  propriety,  at  least,  of  making 
Mrs.  Harsen  a  party  to  the  suit  conjointly  with  her  husband  ; 
and  being  a  necessary  party,  it  is  easy  to  see  how  counsel 
may  have  advised  and  probably  did  advise  that  no  notice 
should  be  taken  of  the  change  in  the  title  of  her  share  of 
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1842.      the  real  estate  in  drawing  the  bill,  and  that  their  rights 
^-'"^^"^     should  be  stated  as  they  originally  existed  for  the  sake  of 
V.  simplifying  the  proceedings  as  much  ^as  possible ;  leaving 

BARSEM.  the  decree  to  enure  to  the  husband's  benefit  according  to 
the  deeds  between  them.  The  decree  was  made  to  follow 
the  bill  in  that  respect,  declaring  the  husband  and  wife  to 
be  seised  of  one-fourth  of  the  estate  in  right  of  the  wife ; 
but,  from  what  subsequently  took  place,  it  is  very  evident 
that  this  declaration  in  the  decree  was  regarded  as  mere  mat^ 
ter  of  form  as  between  the  husband  and  wife.  The  decree 
was  but  interlocutory  in  its  nature ;  and  it  appears  to  have 
been  abandoned  shortly  after  it  was  made,  by  an  agreement 
for  a  compromise  and  settlement  entered  into  by  all  the 
parties.  Articles  of  agreement  were  drawn  up  and  executed 
under  their  hands  and  seals  on  the  ninth  day  of  February, 
one  thousand  eight  hundred  and  nine.  This  instrument 
recites  the  pendency  of  the  chancery  suit ;  and  states  that, 
80  far  as  the  property  on  Broadway  and  Fair-street  was 
concerned,  the  matter  was  compromised  in  such  manner 
that,  by  the  mutual  consent  of  the  parties,  one  undivided 
fourth  part  thereof  was  admitted  and  agreed  to  belong  to 
Jacob  Harsen,  one  other  undivided  fourth  part  thereof  to 
Lettice,  the  wife  of  Peter  Hegeman,  and  so  on  with  other 
fourth  parts.  It  then  provides  that  the  property  should  be 
sold  at  auction  and  the  net  proceeds  divided  in  the  follow- 
ing manner :  one  equal  fourth  part  should  be  deemed  to 
belong  and  be  paid  over  to  Jacob  Harsen ;  one  other  fourth 
part  to  Peter  Hegeman  and  Lettice  his  wife,  in  right  of  the 
said  Lettice ;  and  so  with  other  shares  held  by  married 
women,  the  money  was  to  be  paid  over  to  their  husbands 
in  right  of  the  wives.  Not  so,  however,  with  Mrs.  Harsen. 
Her  husband  was  declared  to  be  the  owner  of  the  share 
which  had  belonged  to  her,  and  the  money  was  to  be  paid 
to  him,  not  in  her  right,  but  in  his  own  without  any  quali- 
fication. Mrs.  Harsen  was  a  party  to  this  instrument ;  she 
is  named  in  it  and  she  executed  it  under  hand  and  seal, 
and,  what  is  more,  acknowledged  the  execution  on  the  day 
of  its  date  before  an  officer  authorized  to  take  the  acknow- 
ledgment of  deeds,  as  did  all  the  other  parties  to  the  instru- 
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meat,  and  ia  a  manner  to  pass  real  estate  of  married  women      1840. 
as  well  as  other  persons. 

The  next  is  a  deed  of  mutual  release  and  quit  claim  of 
the  same  date  (the  ninth  day  of  February,  one  thousand 
eight  hundred  and  nine,)  in  which  Mrs.  Harsen  unites  with 
her  husband,^  and  whereby  all  the  parties  to  the  chancery 
suit  released  each  other  from  all  personal  claims  and  de- 
mands ;  and  this  is  followed  by  another  deed  of  the  same 
date,  and  simultaneously  executed  and  acknowledged,  by 
which  all  the  other  parties  interested  in  the  Cozine  estate 
quit  claim  to  Jacob  Harsen  solely,  in  his  own  right  and  not 
in  that  of  his  wife,  certain  parcels  of  Bloomingdale  property 
which  had  long  previously  been  set  apart  to  his  wife  in  the 
division  of  the  estate  and  which  are  conveyed  by  the  Fur- 
man  deeds.  To  this  last  instrument  Mrs.  Harsen  was  not 
a  party,  but  it  is  a  fair  inference  that  she  was  present  when 
it  was  executed  and  assented  to  its  being  made  to  her  hus- 
band alone. 

These  things  show  that,  when  the  parties  came  to  act  for 
themselves  in  so  important  a  matter  as  that  of  executing 
solemn  instruments  under  seal  which  were  to  put  at  rest  all 
questions  in.  relation  to  their  respective  ownerships  and  per- 
sonal liabilities,  the  legal  rights  of  Jacob  Harsen,  as  acquired 
by  the  Furman  deeds,  were  not  lost  sight  of,  however  dif- 
ferently those  rights  may  have  been  treated  in  the  chancery 
proceedings.  These  instruments  were  drawn  in  strict  ac- 
cordance with  the  title  which,  in  fact,  he  held ,  and  it  must 
be  presumed  they  were  so  drawn  with  full  understanding 
and  acquiescence  of  his  wife. 

I  am  now  brought  to  consider  another  view  of  this  case 
as  presented  and  contended  for  by  the  senior  counsel  who 
argued  for  the  complainant,  viz.  that  there  has  been  a  gift 
of  the  wife's  entire  estate  to  her  husband  without  consider- 
ation— or  but  a  nominal  one — during  coverture;  that  it 
was  an  improvident  disposition  of  the  wife's  property,  to  say 
the  least  of  it ;  and  inasmuch  as  it  is  the  policy  and  duty 
of  this  court  to  protect  persons  against  the  consequences  of 
their  acts  done  in  favor  of  others  standing  in  a  confidential 
relationship  towards  them,  the  transaction  in  question  can- 
not stand  in  the  broad  sunshine  of  a  court  of  equity. 
Vol.  IV.— 11 
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There  is,  certainly,  no  positive  prohibition  in  law  or  in 
doctrine  or  principles  of  this  court  to  prevent  a  married 
woman  from  parting  with  her  property  even  by  way  of  gift 
HARSEN.  i0  jjgj  husband.  Where  she  has  property,  either  real  or  per- 
sonal, settled  to  her  separate  use  or  secured  as  her  separate 
estate,  she  may  part  with  or  relinquish  it  in  favor  of  her 
husband  or  dispose  of  it  as  she  pleases  to  other  persons, 
unless  restrained  by  some  express  clause  in  the  deed  or  will 
from  so  doing :  Pawlet  v.  Delaval,  2  Yesey  Senr.  663,  be- 
fore Lord  Hardwicke ;  Pybus  v.  Smithy  3  Bro.  C.  C.  340, 
and  S,  C.  1  Vesey,  Jr.  1 89,  before  Lord  Thurlow ;  Rich  v. 
Cockel^  9  Vesey,  369  ;  and  Parker  v.  White,  11  Vesey,  222, 
before  Lord  Eldon,  are  all  cases  in  which  it  is  admitted  that 
gifts  by  the  wife  to  the  husband  of  her  separate  estate  may 
be  made,  in  the  absence,  of  course,  of  fraud,  coercion  or 
undue  influence,  and  that  the  natural  influence  resulting 
from  the  marriage  which  every  husband  may  be  supposed 
to  have  acquired  is  not  a  sufficient  ground  for  invalidating 
them. 

It  is  true  that,  in  some  cases,  where  a  married  woman  is 
proceeding  to  part  with  a  separate  property  or  to  relinquish 
separate  interests  which  are  held  subject  to  the » supervisory 
power  of  this  court,  she  may  be  required  to  give  her  consent 
upon  a  personal  examination  in  court  or  before  one  of  its 
officers  ;  although  it  would  seem  that  such  an  examination 
is  not  always  deemed  indispensable  :  See  Sir  Wm.  Grant, 
M.  R.,  in  Sturges  v.  Corp^  13  Vesey,  190.  If,  then,  incases 
of  a  separate  estate  or  where  she  has  equitable  property  it 
is  competent  for  her  to  part  with  it  by  way  of  gift  to  her 
husband,  where  she  is  not  prevented  by  a  clause  against 
anticipation,  why  may  she  not  relinquish  or  give  up  to  her 
husband  property  of  which  the  legal  title  and  estate  is  held 
in  her  right? 

Property  thus  held  is,  surely,  not  considered  more  sacred 
or  regarded  with  higher  favor  by  a  court  of  equity  in  re- 
spect to  the  rights  and  interest  of  a  feme  covert,  than  pro- 
perty which  has  been  bestowed  upon  her  expressly  for  her 
separate  and  exclusive  use  and  with  direct  reference,  per- 
haps, to  the  protection  which  such  a  court  can  afibrd  to  it. 
No — she  is  just  as  competent  to  part  with  the  one  as  with 
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the  other.  There  can  be  no  difference  in  principle  or  in  1642. 
reason  with  respect  to  her  power  and  right  to  do  so.  The 
form  and  manner  of  doing  it  may  be  different.  She  can 
make  no  valid  conveyance  or  transfer  of  property  during  hakmm. 
the  coverture  of  which  the  legal  title  was  or  is  in  her,  ex- 
cept by  the  joint  deed  of  herself  and  her  husband.  His 
assent  and  concurrence  is  necessary,  because  of  the  joint 
seisin  which  he  acquires  by  the  marriage.  In  order  to  part 
with  her  title  to  property  thus  held,  no  previous  act  or  per* 
mission  of  this  court  is  requisite.  Her  consent  is  not  to  be 
obtained  on  a  private  or  personal  examination  in  chancery. 
There  is  no  case  in  which  it  ever  has  or  can  be  required 
when  a  married  woman  is  about  to  dispose  of  her  real 
estate  not  settled  to  her  separate  use.  The  statute  law  of 
the  state  has  provided  anotlier  and  effectual  mode  of  doing 
it: — she  and  her  husband  have  only  to  unite  in  executing 
and  acknowledging  a  deed  before  a  commissioner  or  other 
oflSlcer,  in  the  manner  prescribed  by  the  statute ;  and,  whe- 
ther such  deed  be  made  to  a  stranger  or  to  the  husband 
by  circuity,  she  is  equally  competent  to  make  it  The  case 
o(  Jackson  v.  Stevens,  16  Johns.  R.  110,  is  in  point  to  show 
that  a  good  title  may  pass  and  vest  in  the  husband,  of  a 
wife's  land,  by  just  such  a  circuity  of  conveyance  as  was 
adopted  in  this  instance.  All  that  the  court  of  chancery 
can  do,  in  such  cases,  is,  to  view  the  transaction  with  an 
eye  of  suspicion  and  jealousy  and  scrutinize  it  closely.  If 
it  finds  that  the  wife  has  been  circumvented,  coerced,  de- 
frauded or  unduly  influenced  into  the  measure,  it  can,  tben, 
interfere,  but  not  otherwise.  I  have  sought  in  vain  for  facts 
or  circumstances  to  justify  such  an  interference  in  tbis  case. 
Nothing  appears  to  my  mind  by  which  I  can  view  (he  trans- 
action in  any  other  light  than  as  a  pure  free  will  offering  by 
the  wife  to  the  husband,  and  it  is  due  to  the  good  name 
which  these  people  both  deservedly  enjoyed  during  a  long 
life,  and  which  they  left  behind  them  as  part  of  the  inheri- 
tance to  their  grand-children,  (betiveen  whom  this  contro- 
versy has  arisen,)  to  believe  that  it  proceeded  from  just  and 
generous  motives  on  her  part,  and  not  from  unworthy  and 
selfish  ones  on  the  part  of  her  hnsband. 
The  transaction  has  been  suffered  to  stand  for  a  period 
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of  about  forty-five  years  unquestioned  and  undisturbed ; 
not  even  the  expression  of  a  regret  or  of  a  wish  to  the  con- 
trary from  either  of  the  parties  has  been  heard  ;  and,  in  my 
judgment,  it  would  be  almost  like  sacrilege  now  to  disturb 
it. 

The  bill  in  this  cause  has,  likewise,  attempted  to  impugn 
Ihe  will  of  Jacob  Harsen ;  but,  upon  the  hearing,  not  a  ques< 
tion  or  a  point  has  been  made  against  its  validity. 

Every  ground^  therefore,  upon  which  the  bill  was  filed, 
appears  to  have  failed  the  complainant ;  and  it  must,  con- 
sequently, be  dismissed,  with  costs. 


July  6, 
1843. 
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RusHMORE  and  another,  Receivers,  v.  Miller,  Gracib 

and  others. 


A  surety  of  a  mortgage  is  not  entitled  to  any  notice  or  demand  before  mak- 
ing him  a  party  with  a  view  to  fix  him. 


Bill  to  foreclose  a  mortgage.  The  defendant,  William 
R.  Gracie,  was  the  mortgagee,  but  he  had  assigned  the 
mortgage,  with  a  guarantee.  He  demurred  to  the  bill.  His 
counsel,  Mr.  Rockwell,  took  the  ground  that  the  bill  did  not 
allege  that  the  amount  due  on  the  mortgage  had  ever  been 
demanded  of  the  mortgagor  before  suit  brought,  nor  was 
any  excuse  shown  upon  the  face  of  the  pleading  for  not 
having  demanded  it ;  and  he  referred  to  The  Mechanic^ 
Fire  Ins.  Company  v.  Ogden,  1  Wendell's  R.  137 ;  Morris 
v.Wadsworth,  11  lb.  100. 


Mr.  D.  S.  Jones  contended  that  the  doctrine  in  TTis  Me- 
chanic^ Fire  Insurance  Company  v.  Ogden  was  not  law ; 
that  Chief  Justice  Savage  there  referred  to  a  case  {Bank  of 
New  York  v.  Livingston^  2  J.  C.  409)  which  did  not  sup- 
port his  honor's  views ;  and  that  the  case  of  Douglass  v. 
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Hawlandf  24  Wend.  35,(a)  contained  the  true  doctrine  and       1843. 
upset  the  demurrer.  w--v^w 
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Mr.  Rockwell^  in  reply.    The  case  of  Morris  v.  Wads^      oaAci*. 
tDorth  recognizes  that  of  The  Mechanic^  Fire  Insurance 
Company  v.  Ogden  ;  and  the  doctrine  in  Douglass  v.  How- 
landj  only  decides  that  notice  to  the  surety  is  unnecessary 
and  does  not  show  that  a  demand  can  be  dispensed  with.  *^* 

The  Yice-Chancellor  decided  that  a  surety,  in  such 
a  case  as  the  above,  could  not  claim  notice  or  a  demand ; 
and  might  be  introduced  as  a  defendant  to  fix  him  for  any 
deficiency,  without  it.(6) 

(a)  See  this  case  of  Douglass  v.  Howland  commented  upon  and  explained 
in  4  Hill's  N.  Y.  Rep.  119 ;  see  also  same  voL  at  p.  583,  the  case  of  Jackson 
▼.  Oriiwold, 

{b)  Although  the  late  case  of  GilleU  v.  Balcom,  6  Barb.  S.  C.  Rep.  370  has 
reference  to  a  mortgage  made  on  demand,  yet  it  may  be  well  to  refer  the  rea* 
derloit. 
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Vendor 
and  Pur- 
chaser. 
Mortga- 
ger and 
Mortgor 
gee. 

Insurance. 
Policy. 


In  the  Matter  of  the  Petition  of  Kip,  Trustee, 
&c.,  V.  The  Receivers  of  The  Mutual  Fire  In- 
surance Company. 


Where  a  mortgagee  properly  holds  a  policy  of  insurance  on  mortgaged  pre- 
mises and  the  moitgagM^  sells  subject  to  the  mortgage,  but  the  policy  re- 
mains in  the  mortgagor's  name  (assigned  to  the  mortgagee)  without  the 
buyer  having  had  it  in  any  way  changed,  and  a  fire  happens :  the  mort- 
gagee, on  claiming  from  the  insurance  company,  should  permit  the  insu- 
rers to  take  an  interest  in  the  mortgage  to  the  extent  of  the  fire  claim,  and 
the  buyer  could  have  no  benefit  of  it  in  any  other  way. 


This  case  came  before  the  court  on  the  following  peti- 
tion of  Isaac  L.  Kip,  trustee,  &c. : — 

"  Respectfully  showeth,  doc. — that  on  or  about  the  first 
day  of  October  in  the  year  one  thousand  eight  hundred  and 
thirty-two,  Anson  Blake,  of  the  city  of  New  York,  being 
seized  in  fee  of  the  lot  of  land  and  premises  in  the  city  of 
New  York  known  as  No.  4  William  street,  with  the  five 
story  brick  store  then  standing  thereon,  borrowed  of  your 
petitioner,  as  trustee  as  aforesaid,  the  sum  of  ten  thousand 
dollars,  and  to  secure  the  repayment  thereof  made  and  exe- 
cuted to  your  petitioner,  as  trustee  as  aforesaid,  his  four  seve- 
ral bonds  or  obligations,  all  bearing  date  on  the  said  first  day 
of  October  in  the  year  aforesaid,  and  each  conditioned  for  the 
payment  of  the  sum  of  two  thousand  five  hundred  dollars 
on  Hie  first  day  of  October  in  the  year  one  thousand  eight 
hundred  and  thirty-seven,  with  interest  at  the  rate  of  six 
per  cent  per  annum  payable  half  pearly ;  that  the  said  An- 
son Blake,  at  the  time  of  the  making  and  delivery  of  the  said 
four  bonds  and  for  the  purpose  of  securing  the  repayment 
thereof  did,  together  with  his  wife,  make,  execute  and  deli- 
ver to  your  petitioner,  as  trustee  as  aforesaid,  a  certain  in- 
denture of  mortgage  bearing  even  date  with  the  said  bonds, 
conveying  to  your  petitioner,  as  trustee  as  aforesaid,  in  fee, 
by  way  of  mortgage,  the  aforesaid  lot  of  land  No.  4  William 
street,  with  the  buildings  erected  thereon — which  said  mort- 
gage contains  a  clause  in  the  words  and  figures  following — 
that  is  to  say :  '  And  further,  that  at  all  times  hereafter, 
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^  until  the  payment  and  discharge  of  the  said  several  sums  of      1842. 
money  mentioned  in  the  conditions  of  the  said  several  bonds 
or  obligations  and  the  interest  thereof,  he,  the  said  Anson 
Blake,  his  heirs,  executors,  administrators  and  assigns  will 
have  and  keep  the  buildings  erected  or  to  be  erected  on  the 
above  described  lot  of  ground  and  premises  sufficiently  in- 
sured against  fire  in  ^me  competent  fire  insurance  compa- 
ny in  the  city  of  New  York,  such  as  shall  be  satisfactory  to 
the  said  party  of  the  second  part,  his  executors,  administra- 
tors or  assigns ;  and  will,  by  way  of  further  security,  assign 
the  policy  and  policies  of  insurance  to  the  said  party  of  the 
second  part,  his  executors,  administrators  and  assigns ;  and 
that  he,  the  said  Anson  Blake,  his  heirs,  executors,  adminis- 
trators or  assigns  shall  and  will  pay  all  such  taxes,  assess- 
ments and  payments  as  may  be  lawfully  laid  or  imposed 
upon  the  above  granted  lot,  piece  or  parcel  of  land — and  in 
case  of  his  or  their  neglect  or  refusal  so  to  do,  it  is  hereby 
mutually  covenanted  and  agreed  by  and  between  the  par- 
ties to  these  presents,  that  the  said  party  of  the  second  part, 
his  executors,  administrators  or  assigns  may  insure  the  same 
in  a  sufficient  manner  in  his  and  their  own  names,  but  at 
the  proper  costs  and  charges  of  the  said  Anson  Blake,  his 
executors,  administrators  and  assigns,  and  continue  such  in- 
surance, from  time  to  time,  until  the  payment  of  the  several 
sums  of  money  mentioned  in  the  conditions  of  the  said  bonds 
or  obligations,  and  also  pay  such  taxes,  assessments  and  pay- 
ments as  may  be  imposed  on  the  said  premises  as  aforesaid  ; 
and  the  said  several  bonds  or  obligations  and  this  present  in- 
denture of  mortgage  shall  operate  as  a  security  for  the  re- 
payment of  such  premiums  of  insurance  and  taxes,  assess- 
ments and  payments  and  the  interest  thereof  respectively : 
— and  that  the  said  bonds  and  mortgage  have  been  ever 
since  they  were  respectively  executed  and  still  are  in  full 
force  and  effect  and  unsatisfied,  either  in  whole  or  in  part, 
except  as  to  the  interest  which  has  become  payable  thereon. 
And  your  petitioner  further  shows  that,  on  the  said  first  day 
of  October  in  the  year  one  thousand  eight  hundred  and  thir- 
ty-two, the  said  Anson  Blake  effected  a  policy  of  insurance 
in  the  usual  form  with  the  Mutual  Insurance  Company  of 
the  city  of  New  York,  for  the  sum  of  four  thousand  dollars 
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1842.      oil  the  aforesaid  store  standing  on  the  lot  embraced  by  the 
said  mortgage ;  and  that,  on  the  second  day  of  the  said 
month  of  October  in  the  year  last  aforesaid,  the  said  Anson 
Blake,  in  pursuance  of  an  agreement  to  that  effect  made  at 
the  time  when  the  said  loan  was  effected  and  by  and  with 
the  written  consent  of  the  said  company,  endorsed  on  the 
said  policy,  assigned  in  writing  and  delivered  the  said  poll* 
cy  to  your  petitioner  as  a  further  collateral  security  for  the 
payment  of  the  said  bonds ;  that  the  said  policy  of  insurance 
hath  ever  since  been  and  still  is  in  the  possession  of  your 
petitioner  under  and  by  virtue  of  the  said  assignment   And 
your  petitioner  further  shows  that  the  said  policy  of  insu« 
ranee  was  continued  for  the  further  term  of  one  year,  from 
the  first  day  of  October  in  the  year  one  thousand  eight  hun- 
dred and  thirty-three,  by  a  certificate  in  writing  bearing  that 
date  and  made  and  executed  by  the  said  company.    And 
for  the  further  term  of  six  months  and  seventeen  days  from 
the  fourteenth  day  of  October  in  the  year  one  thousand  eight 
hundred  and  thirty-four  by  a  certain  other  certificate  in  wri- 
ting, bearing  the  said  last  mentioned  date  and  made  and  ex* 
ecuted  by  the  said  company — a  copy  of  which  said  policy 
and  consent,  6cc.  &c.    And  he  further  shows  that  the  pre- 
miums of  insurance  on  the  said  policy  and  on  the  said  two 
several  renewals  thereof  were  paid  to  the  said  company  by 
the  said  Anson  Blake  as  your  petitioner  believes ;  and  that 
the  said  two  several  certificates  of  renewal  were,  at  or  about 
the  time  they  respectively  bear  date,  delivered  to  your  peti- 
tioner as  and  for  such  further  collateral  security  as  aforesaid 
and  ever  since  have  been  and  still  are  in  his  possession  for 
that  purpose.    And  your  petitioner  further  shows  that,  on 
or  about  the  fifth  day  of  February  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-five,  the  said  store, 
so  insured  as  aforesaid,  was  totally  destroyed  and  rendered 
valueless  by  fire,  originating,  as  your  petitioner  is  informed 
and  believes,  in  a  neighboring  building :  and  that  the  dam- 
age thereby  sustained  exceeded,  as  your  petitioner  also  verily 
believes,  the  said  sum  of  four  thousand  dollars.    That  your 
petitioner,  thereupon,  caused  due  notice  of  the  said  loss  in 
writing  to  be  given  to  the  president  of  the  said  company ; 
and  afterwards,  as  your  petitioner  is  informed  and  believes. 
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the  preliminary  proofs  of  loss  required  by  the  said  policy  1848. 
were  delivered  to  the  said  company.  And  your  petitioner  far- 
ther shows  that,  as  he  has  been  informed  and  believes,  the  said 
The  Mutual  Insurance  Company  of  the  city  of  New  York 
was  an  incorporated  insurance  company  in  the  city  of  New 
York  within  the  true  intent  and  meaning  of  the  act  of  the 
legislature  of  the  State  of  New  York,  entitled,  "  An  act  for 
the  more  convenient  adjustment  of  the  aflSsiirs  of  certain  in* 
surance  companies  in  the  city  of  New  York  rendered  insoU 
vent  by  the  late  fire  in  that  city,"  passed  January  18, 1836 ; 
and  that  the  said  company,  as  your  petitioner  is  informed 
and  believes,  was  rendered  insolvent  by  the  said  fire  which 
occurred  in  the  city  of  New  York  on  the  sixteenth  and  se* 
venteenth  days  of  December  in  the  year  one  thousand  eight 
hundred  and  thirty-five ;  and  that,  under  and  by  virtue  of 
the  said  act  and  pursuant  to  the  provisions  thereof,  Greorge 
Ireland,  John  Oothout  and  Robert  Benson  were,  on  or  about 
the  twenty-second  day  of  February  in  the  year  one  thousand 
eight  hundred  and  thirty-six,  as  your  petitioner  Is  informed 
and  believes,  duly  constituted  and  appointed  and  ever  since 
have  continued  to  be  and  now  are  receivers  of  the  estate  and 
effects  of  the  said  The  Mutual  Insurance  Company  of  the 
city  of  New  York  pursuant  to  the  provisions  of  the  said  act 
and  the  act  therein  referred  to ;  and  that  the  said  receivers, 
as  your  petitioner  is  also  informed  and  believes,  have  recent* 
ly  declared,  out  of  the  assets  of  the  said  company,  a  dividend 
of  eighty  per  cent.,  on  all  admitted  and  liquidated  claims 
upon  the  said  company  and,  in  various  instances,  have  paid 
the  same  to  persons  entitled  thereto.  And  your  petiticmer 
further  shows,  that,  as  he  is  informed  and  believes,  the  said 
company  always  admitted  that  the  loss  and  damage  occa* 
sioned  by  the  fire  herein  first  above  referred  to,  to  the  said 
insured  store,  exceeded  the  sum  of  four  thousand  dollars ; 
but  that  the  said  company,  before  its  said  insolvency,  re- 
fused to  pay  the  said  loss :  except  on  certain  conditions  with 
which  your  petitioner  is  advised  that  he  ought  not  to  com- 
ply  and  the  said  receiver  of  the  said  company,  since  their 
said  appointment,  although,  as  your  petitioner  is  informed 
and  believes,  one  of  them  has  been  applied  to  for  that  pur- 
pose at  the  office  of  the  said  receivers,  have  not  issued  their 
Vol.  it.— 12 
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1842.  eertificato  therefor  or  paid  the  same  or  any  dividend  there- 
on: 

Wherefore  your  petitioner  prays,  that  the  said  George  Ire- 
land, John  Oothout  and  Robert  Benson,  as  such  receivers  as 
aforesaid,  may,  by  the  order  of  this  honorable  court,  be  com- 
pelled to  issue  to  your  petitioner,  as  such  trustee  as  aforesaid, 
their  certificate  for  the  amount  of  the  aforesaid  loss,  dis- 
charged from  any  condition  or  obUgation  whatever,  except 
such  as  may  be  common  and  applicable  to  all  other  admit- 
ted creditors  and  claimants  and  to  pay  to  your  petitioner  the 
aforesaid  dividend  of  eighty  per  cent,  on  the  said  amount 
and  to  make  and  pay  to  him  such  further  dividend  or  divi- 
dends thereon  as  may  hereafter  be  declared  and  paid  on  the 
admitted  claims  against  the  said  company.  And  also  your 
petitioner's  costs  and  charges  on  this  petition  to  be  taxed. 
Or,  for  such  other  and  further  relief  in  the  premises  as  to 
your  honor  may  seem  meet  and  proper  and  as  may  be  con- 
sistent  with  equity  and  good  conscience.  And  your  peti- 
tioners, as  in  duty  bound,  will  ever  pray,  d^c." 

(Signed  and  swam  to,) 

This  petition  was  met  by  the  following  affidavit  of  the 
receivers  of  the  Mutual  Insurance  Company — "  George  Ire- 
land, John  Oothout  and  Robert  Benson,  being  duly  sworn, 
severally  depose  as  follows :  George  Ireland  maketh  oath 
that,  at  the  times  mentioned  in  the  petition  of  Isaac  L.  Kip, 
he  was  president  of  The  Mutual  Insurance  Company  therein 
named.  That,  upon  examination,  made  on  behalf  of  the 
said  company  in  relation  to  the  loss  by  fire  therein  mention- 
ed, it  appeared  that  Anson  Blake,  prior  to  the  fire  in  the  pe- 
tition mentioned  and  on  the  thirty-first  of  December,  eight- 
een hundred  and  thirty-four,  entered  into  a  contract  for  the 
sale  of  the  said  premises  to  John  Bloodgood,  a  copy  of  which, 
as  the  officers  of  the  said  company  ascertained  from  the  said 
Anson  Blake,  is  as  follows :  '  Anson  Blake  agrees  to  give  J. 
Bloodgood  ten  thousand  dollars  for  his  interest  in  the  Van 
Cleef  property  a^d  nine  hundred  per  lot  for  twenty  lots  on 
Atlantic  street  Pacific  and  Gerretson,  the  following  num* 
bers:  265,  266,  257,  258,  269,  270,  271,  223,  224,  226,  280, 
281,  282,  283,  294,  296,  296,  248,  249,  260,  payable  as  fol- 
lows—the store  No.  4  William  street  at  $26,000 ;  bond  and 
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mortgage  of  J.  E.  Underbill  payable  Ist  August  1835,  fix      1842. 
four  thousand  dollars  and  his  note  at  six  per  cent,  interest  on 
the  whole  calculation  to  be  considered  cash  Ist  February 
1836.  <  John  Blooikiood, 

'  Anson  Blake. 
'  New  York,  Dec.  31,  1834.' 

*'The  officers  of  the  said  company  further  ascertained,  by 
the  records  of  conveyances  in  the  city  of  New  York,  that  the 
said  store,  insured  in  the  said  policy,  was  coaveyed  by  Anson 
Blake  and  his  wife  to  William  Bloodgood.  by  deed  bearing 
date  the  twentieth  day  of  January  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-five  expressed  to  be 
in  consideration  of  twenty-five  thousand  dollars  paid  to  the 
grantors,  duly  acknowledged  on  that  day,  and  recorded  the 
eighteenth  day  of  March  of  the  same  year,  in  which  deed  it 
was  contained,  in  relation  to  the  aforesaid  mortgage  on  the 
lot  to  Isaac  L.  Kip  in  the  said  petition  named,  as  follows  : 
<  To  have  and  to  hold  the  above  granted,  bargained  and  de- 
scribed premises,  with  the  appurtenances,  unto  the  said  party 
of  the  second  part  his  heirs  and  assigns,  to  his  and  their  own 
proper  use,  benefit  and  behoof  for  ever.  Subject  to  the  pay- 
ment, as  part  of  the  consideration  money  hereinbefore  men- 
tioned, of  a  mortgage  on  the  premises  hereby  conveyed,  given 
by  the  parties  hereto  of  the  first  part  to  Isaac  L.  Kip,  trus- 
tee, &c.  for  ten  thousand  dollars  and  interest  thereon  accru- 
ing at  six  per  cent,  per  annum  payable  half  yearly,  which 
said  mortgage  is  dated  on  or  about  the  first  day  of  October 
eighteen  hundred  and  thirty-two  and  payable  on  <Hr  about 
the  first  day  of  October  eighteen  hundred  and  thirty-seven, 
which  said  mortgage  the  party  hereto  of  the  second  part 
hereby  assumes  and  agrees  to  pay,  together  with  the  inte- 
rest hereafter  due  or  to  become  due  thereon,  and,  when  paid, 
is  to  be  cancelled  and  given  up  to  the  parties  of  the  first  part 
together  with  the  bonds  accompanying  the  same.' 

''And  he  further  saith,  that  the  officers  of  the  company 
understood  and  he  believes  correctly,  that  the  said  deed  was 
executed  and  delivered  in  fulfilment  of  the  said  contract 
with  John  Bloodgood  under  whose  right  William  Bloodgood 
received  the  said  conveyance ;  and  the  officers  of  the  com- 
pany further  understood,  and  he  believes  correctly,  that,  at 
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1842.  the  time  of  the  loss,  the  building  was  not,  in  fact,  at  the  risk 
-^^^>^^^  of  the  said  Anson  Blake,  but  of  the  said  William  Bloodgood 
nR^op  xtp'  ^f  John  Bloodgood ;  and  that  the  claim  made  by  the  petition- 
er, Isaac  L.  Kip,  was  really  ^nd  truly  for  the  interest  and 
benefit  of  the  said  William  Bloodgood  and  John  Bloodgood : 
the  ground  comprised  in  the  said  mortgage  having,  at  all 
times,  been  more  than  adequate  security  for  the  mortgage 
held  by  him.  He  further  saith  that,  upon  being  applied  to 
for  the  payment,  of  the  loss,  the  said  company  directed  a 
letter  to  be  delivered  to  the  said  Isaac  L.  Kip,  on  the  day  of 
its  date,  of  which  the  following  is  a  copy : 

'New  York,  Dec.  16, 1835. 
^  Sir  :  In  relation  to  the  claim  made  in  your  name  on 
the  Mutual  Insurance  Company,  for  loss  by  fire  on  the  pre- 
mises No.  4  William  street  mortgaged  to  you  by  Anson 
Blake  and  the  policy  on  which  you  claim  to  hold  by  assign- 
ment from  him,  the  Insurance  Company  beg  leave  to  recall 
to  your  notice  that,  by  a  contract  in  writing  bearing  date  the 
3l8t  day  of  December  A.  D.  1834  between  Anson  Blake  and 
John  Bloodgood,  the  premises  mortgaged  were  sold  by  the 
former  to  the  latter,  which  sale  was  afterwards  consummated 
by  the  due  execution  of  the  deeds.    Under  these  circumstan- 
ces, the  company  are  advised  that,  as  between  them  and  Mr. 
Blake  and  Mr.  Bloodgood,  the  premises  were  at  the  risk  of  the 
latter  gentleman  and  not  under  the  protection  of  their  insu- 
rance at  the  time  of  their  destruction ;  and  that  you  can  only 
claim  on  the  ground  of  holding  the  policy  as  collateral  to  the 
mortgage.    While  they  are  willing  to  meet  such  claim,  so  far 
as  you  are  in  fact  interested,  they  cannot  submit  to  have  the 
money  applied  in  prejudice  to  them  to  the  exoneration  of  the 
land  from  a  charge  which  Mr.  Bloodgood  (at  whose  risk  the 
property  was)  ought  to  bear.    They,  therefore,  inform  you, 
that  they  are  willing  to  pay  the  amount  of  the  loss  into 
your  hands :  upon  your  giving  them  the  benefit  of  your 
mortgage  for  their  reimbursement,  after  the  balance  of 
the  amount  of  your  mortgage  shall   be  paid,  to  be  col- 
lectedby  the  companyat  their  own  expense  and  risk  with- 
out any  act  on  your  part  to  defeat  or  impair  their  rigjts. 
Or  they  are  willing  to  pay  you  the  amount  of  your  bond 
and  mortgage,  on  taking  an  assignment  thereof  by  which 
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they  will  be  enabled  to  test  the  claim  made  for  the  benefit  1842. 
of  Mr.  Bloodgood  by  proceedings  with  him  directly.  Or  if 
you  are  desirous  of  keeping  the  money  inrested,  according 
to  the  present  terms  of  the  investment,  they  will  take  such 
assignment  and  give  you,  in  return  for  it,  the  bond  of  the 
company,  payable  at  the  same  periods  and  with  the  same  in* 
terest  as  that  you  hold  of  Mr.  Blake,  secured  by  other  secu* 
rides  of  bond  and  mortgage  equal  in  value,  in  your  own 
judgment,  to  the  property  now  held  by  you  as  security. 

Should  none  of  these  propositions  be  accepted,  the  com« 
pany  will  be  bound  to  conclude  that  your  claim  is  put  for- 
ward  simply  for  the  benefit  of  Mr.  Bloodgood,  to  seek  a  pay- 
meiit  to  which,  in  his  own  name,  he  is  not  entitled,  and  will 
deem  themselves  justified  in  proceeding  against  you  in  chan- 
cery for  the  defence  of  what  they  deem  their  equitable  rights 
and  shall,  in  each  case,  hope  to  have  the  expenses  of  such 
proceedings  charged  upon  you  in  case  their  rights  shall  be 
allowed  by  that  court.    Your  obd't  servt, 

George  Ireland, 
•  Pres't.  Mutual  Ins.  Co. 

*  Isaac  L.  Kip,  Esq.  Trustee,  &cJ 

"  With  the  offers  contained  in  which  letter,  the  said  Isaac 
L.  Kip  refused  to  comply ;  and  which  letter  contains  the 
only  conditions  which  the  said  company  have  ever  inter- 
posed to  the  payment  of  the  said  loss  and  which  the  recei- 
vers are  advised  are  just  and  equitable  conditions. 

"  And  the  said  John  Oothout  and  Robert  Benson  for  them- 
selves say  that  they  believe  the  preceding  statement  of 
George  Ireland  to  be  true," 

{Signed  and  sworn  toJ) 

Mr.  G,  Griffin^  for  the  petitioner. 

Mr.  D.  Lord,  for  the  receivers. 

1st  By  the  contract  of  sale  of  December  31st,  1834,  the 
buildings  insured  were,  from  the  first  day  of  February  one 
thousand  eight  hundred  and  thirty-five  and  prior  to  the  loss, 
at  the  risk  of  Bloodgood,  the  purchaser,  and  not  of  Blake 
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1842.  the  assured.    The  policy  did  not  attach  to  the  sale  nor  pass 
^^^>^^^     to  the  vendee. 

TER  OF  KIP.  ^^*  By  the  contract  of  sale  of  December  the  thirty-first 
1834  and  by  the  bargain  and  sale  dated  the  twentieth  day 
of  January  one  thousand  eight  hundred  and  thirty-five, 
Blake  was  entitled  in  every  event  to  call  on  Bloodgoodand 
on  the  premises  conveyed  to  pay  off  the  mortgage  to  Kip. 

3d.  The  transfer  of  the  policy  to  Kip  did  not  divest  Blake 
of  his  right  to  it  on  payment  of  the  mortgage  nor  charge 
his  portion  as  assured  further  than  to  subject  it  to  a  lien  for 
the  mortgage  money. 

4th.  Upon  payment  of  the  mortgage  to  Kip,  Blake  was  en- 
titled to  the  policy  and  to  call  upon  Bloodgood  to  pay^the 
contract  price  of  the  lands. 

5th.  The  insurers  of  Blake  and  Kip  are,  upon  payment  of 
the  loss,  entitled  to  be  subrogated  to  all  the  rights  for  reim- 
bursement which  they  possessed  at  the  time  of  the  loss ;  and 
among  these  to  be  substituted  on  Blake's  claim  on  his  con- 
tracts of  December  Slst,  1834  and  20th  January  1835  against 
Bloodgood.  • 

6th.  It  follows  that  Kip  was  bound  to  admit  of  this  sub- 
stitution on  being  paid  his  loss  and  he  can  be  admitted 
claimant  only  on  this  equitable  condition. 

7th.  Having  refused  this  condition  he  must,  if  he  now  is 
admitted  to  recover  the  insurance,  pay  costs  and  submit  to 
account  for  the  value  of  what  could  have  been  recovered  if 
the  substitution  had  been  admitted  on  the  sixteenth  day  of 
December  one  thousand  eight  hundred  and  thirty-five. 

Jan,  16,        The  Yice-Chancellor  : — By  the  policy  of  insurance 

1843.  in  question,  the  Mutual  Insurance  Company  insured  Blake 
against  loss  and  damage  by  fire — ^he  being  the  owner  of  the 
premises  at  the  time  of  the  contract. 

By  an  assignment  of  the  policy  to  Kip,  the  mortgagee  of 
Blake,  made  with  the  consent  of  the  company,  it  enured  to 
the  benefit  of  the  former  as  collateral  security  for  the  pay- 
ment of  his  mortgage  debt.  This  was  the  only  object  of  the 
assignment  to  Kip.  In  case  of  loss,  he  was  to  receive  pay- 
ment on  the  policy  and  then,  as  between  himself  and  Blake, 
he  was  to  apply  the  money  towards  liquidating  the  mort- 
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gage — or  if  Blake  should,  himself,  pay  off  the  mortgage,  he       1842. 
would  be  entitled  to  a  return  or  re-assignment  of  the  policy 
from  Kip  and  could  then  receive  the  insurance  money  him- 
self. 

But  to  entitle  Blake  to  the  benefit  of  the  policy  in  case  of 
loss,  either  for  the  purpose  of  liquidating  his  mortgage-debt 
or  for  his  own  indemnification  after  he  should  have  paid  off 
that  debt  and  entitled  himself  to  a  return  of  the  policy,  it 
was  essential  that  he  should  remain  the  owner  of  the  premi- 
ses insured. 

The  sale  of  the  property  by  Blake  to  Bloodgood  put  an 
end  to  the  contract  of  insurance  as  between  Blake  and  the 
company,  except  so  far  as  Kip's  right  to  it  extended  by  way 
of  collateral  security  as  before  mentioned.  That  right  no 
act  of  Blake's  or  of  the  company  could  divest  without  Kip's 
consent.  He  might  still  clahn  to  hold  the  policy  for  the 
benefit  of  his  security,  which  was  all  that  renuuned  of  the 
contract  after  Blake  had  parted  with  all  his  interest  in  the 
property ;  and  if  the  company  were  obliged  to  pay  Kip  for  a 
loss  of  the  property  insured,  they,  standing  in  the  relation  of 
sureties  to  him  for  so  much  of  the  mortgage  debt,  would  be 
entitled,  by  subreption,  to  the  benefit  of  the  mortgage  for 
their  reimbursement  as  sureties,  after  Kip  should  be  paid  in 
full.  This  would  not  be  so  if  the  contract  of  insurance  still 
remained  in  force  for  the  benefit  of  Blake.  But  it  did  not 
— ^his  sale,  as  before  observed,  terminated  it.  Bloodgood,  by 
becoming  the  purchaser,  acquired  no  right  to  the  policy  of 
insurance  or  the  benefit  of  it,  unless  Blake  had  assigned  his 
reversionary  interest  in  it  to  Bloodgood  and  the  company 
had  assented,  thereby  becoming,  in  effect,  insurers  to  him. 
The  company  never  contracted  to  insure  Bloodgood  as  the 
owner  and  they  could  not  be  made  to  do  so  by  assignment 
from  Blake  or  from  Kip  without  their  consent.  These  views 
appear  to  me  to  be  sustained  by  the  principle  established  in 
the  case  of  TA6  JStna  Insuremce  Company  v.  Tyler ^  16 
Wend.  285  and  The  Traders  Insurance  Company  v.  Ro- 
bert, 9  Wend.  404 ;  S.  C.  in  Error,  17  lb.  631.  Mr.  Blood- 
good became  the  owner  of  the  premises  before  the  loss  by 
fire  occurred,  although  the  deed  of  conveyance  appears  iK>t 
to  have  been  actually  delivered  until  after  the  Sxe.    Stillf 
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1842.       he  had  an  insurable  interest  as  owner  from  the  time  of  his 
"-"^^^"■^     contract  of  purchase.    He  however,  took  no  measures  to  in- 

IN  THE  MAT" 

TER  OF  KIP.  sure  himself  by  virtue  of  the  policy  in  question.  And  al* 
though  this  application  is  made  confessedly  on  his  behalf 
and  for  his  benefit  in  the  name  of  Kip,  the  mortgagee,  yet 
he  can  have  no  better  or  more  extensive  right  or  equity  than 
Rip  could  claim.  If  he  was  before  the  court  on  his  own  ac- 
•  count  clai(ning  the  dividend  which  the  receivers  are  enabled 
to  make  among  the  creditors  of  this  insolvent  company,  he 
would  be  obliged  to  give  them  an  interest  in  the  mortgage 
for  and  towards  their  reimbursement.  The  present  applica- 
tion appearing  to  be  prosecuted  for  the  benefit  of  Bloodgood 
and  upon  a  bond  of  indemnity  to  Kip  for  the  costs,  must  be 
denied  with  costs  to  be  taxed  and  to  be  paid  by  Bloodgood 
the  ostensible  party  to  it.  And  if  Mr.  Kip  has  any  appre* 
.  hension  of  an  insufficiency  of  his  mortgage  security  to  pay 
his  debt  so  as  to  deem  it  worth  while  to  claim  and  receive 
a  dividend  upon  the  amount  of  the  policy  on  the  terms  sug- 
gested, viz.  admitting  the  receivers  to  take  an  interest  in  the 
mortgage  for  and  towards  dieir  reimbursement  out  of  the 
money  to  be  derived  from  a  foreclosure  of  the  mortgage  after 
Mr.  Kip  shall  be  paid  and  satisfied,  he  must  be  left  to  do  so. 
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1842. 


Lindsay  v,  Hyatt  and  others. 


LlNDflAT 
HTATT. 


before  the  revised  statutes,  there  was  no  statute  expressly  limiting  the  time 
to  bring  suits  in  equity.  Still,  a  claim,  arising  before  the  revised  statutes, 
is  affected  by  them  and  will  ran  from  their  passage.  The  court,  on  a  demur- 
rer which  Btanda  upon  the  statute  of  limitations,  will  take  official  notice 
of  the  date  of  the  jurat  to  the  bill. 

On  the  13th  of  April,  1825,  a  money-bond  was  given  by  an  incorporated  com- 
pany, under  their  seal,  payable  to  J.  L.  D.  or  order  five  months  afler  date.  It 
was  assigned  to  the  complainant.  The  association  became  insolvent ;  and 
the  complainant  now  filed  a  bill  to  compel  payment  from  directors  and 
stockholders.  On  demurrer.  It  was  held :  that  the  present  was  not  a  claim 
of  a  purely  equitable  character ;  and  that,  in  this  case,  the  six  years  men- 
tioned in  the  statute  of  limitations  (R.  S.)  within  which  actions  on  simple 
contract  are  to  be  brought,  applied ;  and  not  the  ten  years  therein  mention- 
ed:  as  the  defendants  could  not  be  sued  strictly  on  the  bond,  but,  if  at  all, 
only  on  the  footing  of  partners  or  joint  dealers  contracting  a  debt. 


The  complainant,  Margaret  Lindsay,  showed  by  her  bill,    Jultf  19| 
which  was  filed  the  thirty-first  day  of  July  one  thousand       1842. 
eight  hundred  and  forty,  that  about  the  twelfth  day  of  ej'^^^^^^^ 
April  iQ  the  year  one  thousand  eight  hundred  and  twenty-  rv-,,£/f, 
five,  a  certain  company,  called  '<  The  United  States  Lorn-  tions. 
bard  Association,"  was  incorporated  by  statute  and  did  bu- 
siness in  the  city  of  New  York.    That  the  act  by  which  it 
was  incorporated  was  declared  to  be  a  public  statute.   That 
Thomas  Hyatt,  Samuel  D.  Jackson,  Daniel  P.  Ingraham, 
d&c.  &c.,  (naming  several  persons  and,  among  them,  the  de- 
feudants,)  became  large  stockholders  and  directors  and  so 
represented  themselves  to  the  public,  while  tbe  defendant 
Thomas  Hyatt  held  himself  out  as  president  and  Samuel  D. 
Jackson  as  secretary  of  the  said  association.    That,  while 
such  persons  were  stockholders  and  directors  and  on  or  about 
the  first  day  of  April  in  the  year  one  thousand  eight  hun- 
dred and  twenty-six,  the  said  Lombard  Association  made^ 
executed,  delivered  and  issued,  under  their  seal,  their  cer- 
tain bond  of  that  date,  condition  to  pay  to  Jacob  L.  Dicken- 
son or  order,  five  months  after  date,  one  thousand  dollars, 
with  six  per  cent  interest.    Also,  that  the  value  of  the  said 
bond  haxi  been  received  by  the  association.    That  before 
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1842.  this  bond  fell  due,  she,  the  complainant,  received  the  same 
of  a  broker,  who  the  complainant  believed  to  have  been  the 
agent  of  the  said  association  and  to  whom  she  paid  a  valu- 

BTATT.  able  consideration.  That,  before  the  bond  fell  due,  the  said 
Lombard  Association  failed  ;  and  it  had  never  been  paid. 
That  Thomas  Hyatt,  Samuel  D.  Jackson,  Daniel  P.  Ingra- 
ham,  &c.  du^.  (defendants)  who  had  been  such  directors  and 
stockholders,  were  liable  and  abundantly  able  to  pay  the 
amount  of  principal  and  interest  due  on  the  said  bond : 
Prayer,  for  payment.  The  defendants  respectively  demur- 
red. It  will  be  sufficient  to  set  forth  only  the  demurrer  in- 
terposed by  the  defendant  Daniel  P.  Ingraham.  He,  for 
causes  of  demurrer,  showed  that  the  complainant's  bill  did 
not  contain  any  matter  of  equity  whereon  this  court  could 
ground  any  decree  in  favor  of  the  said  complainant  And 
also  that,  by  the  allegations  in  the  said  bill  of  complaint,  it 
appeared  that  the  said  complainant  had  in  her  possession, 
custody  or  power  the  said  alleged  bond  in  the  said  alleged 
bill  mentioned.  And  that  it  was  not  averred  therein  that 
the  said  complainant  had  need  of  any  discovery  to  enable 
her  to  establish  the  matters  stated  and  alleged  in  the  said 
bill ;  and,  therefore,  if  any  demand  she  rightfully  had,  which 
the  defendant  did  in  nowise  admit,  she,  the  said  complain- 
ant, had  a  remedy  therefor  at  law.  And  also  for  that  it  was 
stated  and  alleged  in  and  by  the  said  bill  that  the  said  de- 
mand or  cause  of  action  or  suit  in  the  said  bill  mentioned 
and  every  part  thereof  accrued  to  the  said  complainant  more 
than  three  years  next  before  the  filing  of  the  said  bill  of  com- 
plaint and  more  than  six  years  next  before  the  filing  there- 
of and  more  than  ten  years  next  before  the  filing  there- 
of. And  it  was  not  alleged  or  stated  in  the  said  bill  of 
complaint  that,  at  the  time  such  alleged  demand  or  cause 
of  action  or  suit  in  the  said  bill  of  complaint  mention- 
ed or  any  part  thereof  accrued  to  the  said  complainant 
as  in  the  said  bill  alleged,  she,  the  said  complainant,  was 
within  the  age  of  twenty-one  years,  a  feme  covert,  insane 
or  imprisoned;  nor  was  it  alleged  or  stated  in  the  said 
bill  of  complaint  that  this  defendant  Daniel  P.  Ingraham 
was  out  of  this  state  or  was  not  an  inhabitant  thereof  or  was 
not  usually  resident  within  the  same  at  the  time  the  said 
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alleged  demand  or  cause  of  action  or  suit  in  the  said  bill  1842. 
mentioned  or  any  part  thereof  accrued  to  the  said  complain* 
ant,  as  alleged  in  the  said  bill  of  complaint  or  at  any  time 
within  ten  years  next  before  the  filing  of  the  said  bill  of  htatt. 
complaint.  Nor  was  it  alleged  or  stated  in  the  said  bill  that 
the  said  complainant  was,  at  the  accruing  unto  her  of  the 
said  alleged  demand  or  cause  of  action  or  suit  in  the  said 
bill  mentioned  or  any  part  thereof  or  at  any  time  within  ten 
years  next  before  the  filing  of  the  said  bill  of  complaint, 
under  any  of  the  disabilities  or  hindered  by  any  of  the  im- 
pediments to  prosecution  mentioned  in  the  statutes  of  the 
state  of  New  York  existing  at  or  since  the  time  of  the  ac- 
cruing of  such  alleged  demand  or  cause  of  action  or  suit  for 
the  limitation  of  actions  in  that  behalf;  and,  therefore,  she, 
the  said  complainant,  was  not  entitled  to  maintain  her  said 
bill  of  complaint  or  to  any  decree  or  relief  thereon  in  this 
court.    Wherefore,  &c. 

Mr.  L,  Hoyt  and  Mr.  O  Conor ^  for  the  respective  defen- 
dants and  in  support  of  their  demurrers. 

Mr.  /.  J5.  Scoles  and  Mr.  Staples^  for  the  complainant. 

The  Yice-Chancellor  : — ^The  bill  shows  that  the  de-  Feb.  1843. 
mand  in  question  accrued  to  the  complainant  in  the  year  one 
thousand  eight  hundred  and  twenty-six.  The  liability  at- 
tempted to  be  enforced  arose  at  that  time.  Then,  there  was 
no  statute  of  limitations  expressly  applicable  to  the  court  of 
chancery.  But,  in  the  revised  statutes,  which  took  efiect  in 
January  one  thousand  eight  hundred  and  thirty,  the  time 
for  commencing  suits  in  this  court  was  expressly  limited,  in 
cases  of  concurrent  remedy,  to  the  same  time  allowed  for 
bringiDg  actions  in  a  court  of  law  ;  and,  in  all  other  cases  of 
exclusive  cognizance  in  equity,  to  ten  years :  1  R.  S.  301, } 
49  to  62. 

The  time  which  elapsed  upon  this  demand  before  the 
passing  of  this  statute,  that  is  to  say,  from  the  yvdi  one 
thousand  eight  hundred  and  twenty-six  to  one  thousand 
eight  hundred  and  thirty,  is  not  to  be  taken  into  (he  account, 
yet  the  statute  began  to  run  and  attached  itself  to  the  de- 
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1842.  mand,  though  a  previously  existing  one,  from  January  one 
thousand  eight  hundred  and  thirty,  and  the  bill  inlhis  cause 
was  not  filed — according  to  the  date  of  the  jurat  which  the 

HYATT.  court,  on  demurrer,  will  officially  notice — until  the  thirty- 
first  day  of  July  one  thousand  eight  hundred  and  forty,  a 
period  of  two  years  and  six  months  from  the  time  the  sta- 
tute began  to  run.  If,  then,  this  is  a  demand  of  exclusively 
equitable  cognizance,  it  was  barred  by  the  statute,  at  least, 
six  months  before  the  bill  was  filed  ;  and  there  is  nothing 
stated  in  the  bill  to  bring  the  case  within  any  of  the  excep- 
tions arising  from  disability  or  otherwise  as  provided  by  the 
statute. 

But  this  is  not  a  case  of  a  purely  equitable  demand.  The 
act  of  incorporation  of  the  Lombard  Association  (Laws  of 
1825,  p.  184,  i  14,)  declares  that  the  directors  and  stockhol- 
ders of  the  corporation  may  be  sued  and  prosecuted  for  the 
debts  of  the  corporation  either  at  law  or  in  equity  in  the 
same  manner  as  though  they  were  joint  debtors  or  copart- 
ners. Here,  there  is  a  concurrent  jurisdiction  declared,  and 
if  there  is  any  section  of  the  statute  which  bars  the  remedy 
at  law,  the  same  is  a  bar  in  this  court. 

Since  the  opinion  of  Chief  Justice  Nelson  in  Van  Hook  v. 
Whitlock^  in  Error,  26  Wend.  R.  43, 1  will  not  presume  to 
say  that  the  three  years  limitation  applies,  but  it  appears  to 
me  that  the  six  years  within  which  actions  on  simple  con- 
tract indebtedness  must  be  brought,  does  apply.  The  lia- 
bility of  the  defendants  arises  from  the  terms  of  the  act  of 
incorporation,  which  puts  them  on  the  same  footing  as  part- 
ners or  joint  dealers  contracting  a  debt  and  as  if  no  act  in- 
corporating them  existed.  The  bond  or  sealed  instrument 
of  the  corporation,  which  the  complainant  holds,  is  not  the 
bond  or  sealed  instrument  of  the  defendants  which  can  be 
declared  on  as  such  against  them  in  an  action  at  law.  In 
such  an  action,  the  declaration  must  be  in  case  founded  on 
the  statute,  and  the  bond,  if  valid  at  all,  may  be  given  in 
evidence  as  proof  of  the  indebtedness  of  the  corporation. 
The  form  of  the  action  and  the  nature  of  the  liability  to  be 
enforced  f^U  within  the  provisions  of  the  statute  which  takes 
away  the  r^ht  to  sue  after  six  years. 
Other  objections,  in  support  of  the  demurrer,  are  taken  : 
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such  as  the  entire  invalidity  of  the  boad  as  being  unautbo-       1842. 
lized  by  the  company's  charter,  its  illegality  in  that  respect, 
and  the  want  of  a  proper  assignment  to  the  complainant.    I 
am  at  a  loss  to  perceive  where  the  corporation  got  its  autbo-       htatt. 
rity  for  the  issuing  such  paper  and  am  inclined  to  think  the 
complainant  is  bound  to  show  it  originated  in  a  h<ma  fide 
actual  indebtedness  of  the  company  or  for  a  consideration 
lawful  in  itself  and  passing  between  the  complainant  and 
the  company.    But  these  points  of  the  ease  need  not  be  con- 
sidered, since  I  am  of  opinion  the  statute  of  limitations,  upon 
the  complainants'  own  showing,  protects  the  defendants. 
Demurrers  allowed  and  bill  dismissed,  with  costs. 
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Miller  and  another  v.  Pelletier  and  Wolcott. 


Since  the  revised  statutes,  a  contract  for  Uie  sale  of  lands  is  not  complete 
unless  the  seller  (personally  or  by  agent  lawfully  authorized)  subscribes 
the  contract.  A  contract,  signed  or  subscribed  by  a  buyer  only,  cannot  be 
enforced,  the  statute  requires  the  seller  to  sign  and  is  silent  as  to  the  pur- 
chaser.(a) 


July  20,  Bill  of  interpleader.  The  complainants  were  auctioneers ; 
1842.  i^j  by  direction  of  the  agent  of  the  defendant,  Marie  Theresa 
Vendor  Pauline  Pelletier,  they  advertised  the  leasehold  property, 
and  Pur'  ^^'  '^j  Barclay  street,  New  York,  for  sale  by  public  auction. 
chaser.  The  bill,  after  showing  this,  went  on  as  follows :  "  That  in 
Auctioneer,  pursuance  of  the  said  advertisement  and  on  the  ninth  day 
Sale.  of  March,  the  said  premises  were  j)Ut  up  for  sale  at  public 

auction  by  your  orators  at  the  said  store  and  sales-room  of 
your  orators ;  that,  thereupon,  your  orator  Lawrence  S.  For- 
man  publicly  and  distinctly  proclaimed  to  the  audience  then 
present  the  terms  and  conditions  of  sale  on  which  the  said 
premises  were  to  be  sold,  which  terms  and  conditions  were 
that  ten  per  cent,  of  the  purchase  money  should  be  paid 
down  by  the  purchaser  on  the  day  of  sale,  the  said  ninth  of 
March,  and  the  balance  of  the  said  purchase  money  on  the 
sixteenth  day  of  March  following,  and  that  fifteen  hundred 
dollars  of  such  purchase  money  might  remain  on  bond  and 
mortgage  on  the  said  premises  for  the  term  of  one  year,  on 
interest,  at  the  rate  of  seven  per  cent,  per  annum.  That  the 
said  premises,  on  such  sale,  were  struck  off  to  Noble  K.  Wol- 
cott of  the  city  of  New  York,  he  being  the  highest  bidder 
for  the  same,  at  the  sum  or  price  of  thirty-five  hundred  and 
ninety  dollars,  that  being  the  highest  sum  bidden  for  the 
same ;  that,  on  the  same  day  of  such  sale,  the  said  Noble 
K.  Wolcott  paid  to  your  orators  ten  dollars  as  your  orator's 
foe  for  selling  the  said  premises,  and  the  sum  of  three  hun- 
dred and  fifty-nine  dollars  on  account  of  the  said  purchase, 
that  being  ten  per  cent,  of  the  sum  at  which  they  were  pur- 
chased by  the  said  Noble  K.  Wolcott.    That  your  orators, 

(4)  And  see  case,  since  decided,  of  Cdes  v.  BownCj  10  Paige's  C.  R.  526. 
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thereupon,  made  out  to  the  said  Wolcott  a  receipt  for  the  1842. 
said  tea  per  cent  of  purchase  money  and  signed  the  same, 
but  the  said  Wolcott,  either  accidentally  or  designedly,  left 
your  orator's  store,  without  carrying  away  with  him  the  Pm.lbtmr. 
said  receipt.  Your  orators  further  show,  that  the  said  Noble 
K.  Wolcott  did  not  pay  any  other  or  further  sum  than  is  above 
stated  to  your  orators  on  account  of  the  said  purchase,  but  re- 
fused to  do  so,  alleging,  on  some  ground  taken  by  him,  of 
which  your  orators  are  ignorant,  that  he  was  not  obliged  to 
complete  the  said  purchase."  Ihe  bill  then  went  on  to  show 
a  demand  by  Wolcott  of  the  deposit  money ;  and  that  he 
had  commenced  an  action  for  it,  while  the  said  defendant 
Mrs.  Pelletier  insisted  upon  her  right  to  it  Prayer^  that  the 
defendants  interplead. 

The  defendant,'.  Wolcott,  in  his  answer,  admitted  as  far  as 
Mie  bill  went,  but,  denied  his  legal  liability ;  and  stated  that 
a  tenant  of  the  premises  had  misled  him  as  to  their  value. 
The  defendant,  Maria  T.  P.  Pelletier,  insisted  that  Wolcott 
ought  to  complete  his  purchase ;  and  showed  that  she  had 
tendered  an  assignment  of  the  household  premises  so  bid  off 
at  auction. 

It  appeared  by  testimony  taken  in  the  master's  office,  that 
James  Cole,  tlje  clerk  of  the  auctioneer,  and  who  stood  by 
his  side  at  the  time  of  sale,  marked  down  the  biddings.  He 
testified :  "1  stood  alongside  Mr.  Forman  on  the  stand  and 
put  down  the  several  biddings  as  they  were  made.  The 
figures  $3,690,  stating  the  amount  at  which  the  property 
was  struck  off,  are  in  my  hand- writing  and  were  put  down 
at  the  time  the  property  was  struck  off.  Mr.  Forman  sold 
the  property.  Mr.  Miller  was  sick  at  that  time.  The  property 
was  sold  at  public  auction  fairly  to  the  highest  bidder.  There 
were  a  great  many  bids.  N.  K.  Wolcott  was  the  purchaser, 
he  being  the  highest  bidder,  and  the  property  struck  off  to 
him.  I  wrote  down  the  name  of  Mr.  Wolcott  in  the  sales* 
book  as  the  purchaser ;  wrote  it  down  as  the  clerk  of  the 
complainants  and  under  the  direction  of  Mr.  Forman;  wrote 
it  down  as  soon  as  the  property  was  struck  off  to  him.  Mr. 
Wolcott,  when  the  biddings  were  closed  and  the  property 
struck  down,  gave  his  name  as  purchaser,  Wolcott  I  asked 
for  his  first  name,  and  he  replied  <  N.  K.  Wolcott'    The 
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1842.  receipt  for  the  ten  per  cent,  of  the  purchase  money,  namely, 
three  hundred  and  fifty-nine  dollars,  now  produced  to  me, 
was  written  by  Mr.  Forman  at  the  time  of  the  sale,  and 

piLLETiER.  handed  by  him  to  Mr.  Wolcott.  I  saw  him  hand  it  to  Mr. 
Wolcott,  and  Mr.  Wolcott  took  it  from  him.  I  don't  know 
what  became  of  it  afterwards ;  that  was  the  last  I  saw  of  it 
until  produced  to  me  on  this  examination.  Mr.  Wolcott 
gave  Mr.  Forman  a  check  on  the  Manhattan  Bank  for  the 
amount  of  the  deposit  of  ten  per  cent,  and  auction  fees, 
amounting,  altogether,  to  three  hundred  and  sixty  dollars  ; 
he  filled  up  a  blank  check  which  we  had  in  our  ofiice.  The 
check  was  handed  to  Mr.  Forman ;  and  I  afterwards  took 
the  check  to  the  bank  and  received  payment  of  it" 

Mr.  Lockwood.  for  the  defendant  Pellelier. 

Mr.  C  Taylor^  for  the  defendant  Noble  K.  Wolcott. 

Feb*  23,         The  Vice-Chancellob  : — The  question  to  be  decided 

1843.  lies  between  the  defendants,  as  to  which  of  them  is  entitled 
to  the  sum  of  money  paid  into  court  upon  the  complainant's 
bill  of  interpleader?  The  facts  are  before  me  upon  the  re- 
port of  the  master,  on  a  reference  as  between  these  parties. 
The  money  in  question  was  the  ten  per  cent,  deposit  paid 
by  Wolcott  on  the  sale  of  leasehold  property  by  auction,  the 
complainants  having  been  the  auctioneers,  which  was  struck 
off  to  Wolcott  as  the  highest  bidder — he  having,  afterwards, 
refused  to  consummate  the  purchase  by  paying  the  residue 
of  the  purchase  money  and  claimed  a  return  of  the  ten  per 
cent.  The  whole  case  turns  upon  the  point,  whether  a  bind- 
ing contract  was  made  between  the  parties? 

The  property  was  put  up  at  auction  ;  the  terms  of  sale 
were  announced  ;  it  was  fairly  struck  down  to  Mr.  Wolcott, 
the  highest  bidder ;  and,  on  his  giving  his  name,  the  auc- 
tioneer entered  it  in  the  sales-book  as  the  name  of  the  pur- 
chaser, and  he,  thereupon,  paid  the  ten  per  cent,  required  by 
the  terms  of  sale. 

Although  there  is  some  dispute  about  the  fact  of  the  terms 
of  sale  being  entered  in  the  sales-book  of  the  auctioneer 
before  the  name  of  the  purchaser  was  written  there,  yet  I 
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think  the  evidence  satisfitctorily  enough  shows  that  the  terms  1842. 
of  sale  were  previously  entered  and  were  sufficiently  full 
and  explicit  of  the  contract  to  render  it  binding  upon  the 
purchaser,  on  his  name  being  placed  there :  inasmuch  as 
the  auctioneer  thereby  became  his  agent  for  that  purpose  on 
the  property  being  struck  down  to  his  bid,  and  by  his  giving 
in  his  name  as  purchaser.  I  say  this,  however,  with  refer- 
ence to  the  law  as  it  stood  anterior  to  the  revised  statutes; 
and  as  it  had  been  declared  by  Chancellor  Kent,  in  Me- 
Comb  V.  Wrig/Uy  4  J.  C.  R.  659. 

But  the  law,  in  this  state,  has  undergone  a  change  by  the 
revision  of  1830.  It  seems  no  longer  to  require  any  note  or 
memorandum  of  the  contract  of  sale  to  be  signed  or  sub- 
scribed by  the  purchaser  or  vendee:  Baptist  Church  of 
Ithica  V.  Bigelowj  16  Wend.  28 ;  Edwards  v.  The  Farnir 
ers  Fire  Insurance  and  L.  Co.^  21  lb.  493. 

The  language  of  the  statute  now  is,  that  "every  contract 
for  the  leasing  for  a  longer  period  than  one  year,  or  for  the 
sale  of  any  lands  or  any  interest  in  lands  shall  be  void,  un- 
less the  contract  or  some  note  or  memorandum  thereof,  ex- 
pressing the  consideration,  be  in  writing  and  be  subscribed 
by  the  party  by  whom  the  lease  or  sale  is  to  be  made ;  and 
the  subscribing  may  be  by  the  agent  of  such  party  "  lawfully 
authorized :"  2  R.  S.  135,  §  8,  9.  Now,  whether  the  legisla- 
ture meant  that  a  purchaser  shall  be  bound,  whether  he  sub- 
scribes a  note  or  memorandum  of  the  contract  or  does  not, 
contrary  to  the  intention  and  object  of  the  revisors  in  pro- 
posing the  section  in  the  form  in  which  it  appears  they 
originally  proposed  it;  {see  their  notes)  yet,  one  thing  is 
very  certaip :  that  a  contract  for  a  sale  of  lands  or  an  interest 
in  lands  beyond  a  lease  for  one  year  can  be  of  no  force  or 
validity  whatever,  not  even  against  the  vendee  or  purchaser, 
although  he  may  have  reduced  it  to  writing  and  signed  or 
subscribed  it  with  his  own  signature,  unless  the  vendor  or 
party  making  the  sale  also  subscribed  it,  either  by  himself 
or  his  agent.  The  statute  interposes  and  declares  that  with- 
out this,  among  other  requisites,  the  contract  shall  be  void, 
not  merely  voidable  as  to  the  party  not  sigaing  or  subscrib- 
ing it,  leaving  it  in  force  against  the  vendee  or  purchaser  who 
has  subscribed,  but  void  in  toto  and  not  to  be  enforced  at 
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1842.  all.  The  word  "  subscribed"  here  used  is  to  be  understood 
in  a  different  sense  from  the  word  '<  signed"  in  the  old  statute 
(see  Davis  y.  Shields,  in  Error,  26  Wend.  341.)  In  the  case 
piLLBTiER.  in  hand  there  is  no  evidence,  nor  is  it  alleged  or  pretended 
that  Pelletier  or  any  one  in  her  behalf  signed  or  subscribed 
the  contract  of  sale  in  question.  Her  name  does  not  appear 
even  in  the  auctioneer's  memorandum  of  sale,  nor  was  her 
name  written  or  subscribed  to  the  terms  of  sale  by  the  auc« 
tioneer  or  any  other  agent.  The  requirement  of  the  statute 
in  this  respect  appears  to  have  been  entirely  overlooked. 
The  contract  must  be  deemed  void  as  the  statute  declares  it 
1  to  be.  The  subsequent  execution  and  tender  of  the  deed 
by  the  party  does  not  rempve  the  difficulty.  This  was  not 
making  the  contract  of  sale  or  the  agreement  for  the  sale  to 
be  made  as  contemplated  by  the  statute,  but  it  was  the  in- 
tended fulfilment  of  the  previously  made  supposed  contract. 
If  the  deed  had  been  accepted,  then  it  would  have  been  an 
executed  contract  and  all  well  enough ;  but  the  purchaser 
had  a  right  to  repose,  as  he  did,  upon  the  statute  and  to  re- 
pudiate the  transaction. 

I  must  decree  the  money  to  be  returned  to  him,  with  his 
costs  to  be  taxed  and  to  be  paid  by  Pelletier.(a) 

(a)  The  following  form  of  decree  was  approved  of  by  the  Vice-Chancellor 
and  entered :  after  referring  to  the  report  of  the  master  to  whom  U  had  been  re- ' 
f erred  to  take  proofs ;  And  this  cause  coming  now  on  to  be  heard  accordingly 
apon  the  said  master's  report  and  the  pleadings  in  this  cause ;  and  Mr.  Lock- 
wood  having  been  heard  on  the  part  of  the  defendant,  Maria  T.  P.  Pelletier, 
and  Mr.  Taylor  on  the  part  of  the  defendant,  Noble  K.  Wolcott ;  and  due 
deliberation  being  thereupon  had :  it  is  ordered  adjudged  and  decreed  that 
the  derk  of  this  court  pay  to  the  said  defendant,  Noble  K.  Wolcott  or  his  so- 
licitor the  residue  of  the  said  deposit  money,  upon  receiving  a  receipt  therefor 
to  be  signed  by  him  or  his  said  solicitor.    And  it  is  further  ordered,  adjudged 
and  decreed  that  the  said  defendant,  Maria  T.  P.  Pelletier,  be  perpetually 
enjoined  from  any  proceeding  against  the  said  complainants  or  against  ihia 
said  defendant,  Noble  K.  Wolcott,  for  the  said  sum  of  money,  being  the  ten 
per  cent,  ohthe  alleged  sale  in  the  bill  of  complaint  in  this  cause  set  forth  and 
described.    Ajid  it  is  further  ordered,  adjudged  and  decreed  that  the  said  de- 
fendant, MaridT.  P.  Pelletier,  pay  to  the  defendant.  Noble  K.  Wolcott,  or 
hia  solicitor  the  amount  of  the  costs  of  the  said  defendant.  Noble  K.  Wolcott, 
in  this  suit  to  be  ta^.    And  it  is  further  ordered,  adjudged  and  decreed  that 
the  said  defendant,  Miria  T.  P.  Pelletier,  do  pay  to  the  said  defendant.  No- 
ble K.  Wolcott,  or  his  soli<!itor  the  sum  of  $86.83,  being  the  amount  computed 
by  the  clerk  of  this  court,  to  make  good  the  deficiency  of  the  said  ten  per  cent. 
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Hicks,  Executor,  &c.  v.  Cochhan  and  others,  Execu-      ^• 

tors,  &c. 
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Parties  were  recognized  by  the  conrt  as  man  and  wife,  although  no  marria^ 
ceremony  had  taken  place,  from  their  having  cohabited  together  for  years 
and  being  considered  as  such  by  their  acquaintances,  and  also  from  having 
both  executed  a  deed  in  which  the  woman  was  described  as  wife.(a) 

Although  the  effect  of  a  deed  of  real  estate  to  husband  and  wife  is  to  let  the 
entirety  go  to  the  survivor,  yet  it  may,  by  express  words,  create  a  tenancy 
in  common  and  that  too  in  unequal  estates,  as,  one  to  take  a  moiety  for 
life  and  the  other  in  fee. 

Husband  and  wife  make  a  deed  to  a  party  who  reconveys  it,  "  the  one  equal 
half  part  to  each-,"  but  it  was  coupled  with  conditions :  for  instance,  that 
while  the  wife  was  to  take  the  rents  for  life,  she  had  not  "  power  to  sell  or 
incumber  her  half,  and  could  dispose  of  it  only  by  will ;  and  the  husband 
was,  also,  only  to  do  so  as  to  his  moiety,  save  by  her  consent.  The  wife 
died  first,  having  made  a  will ;  but  the  husband  assumed  the  ownership  of 
the  whole  and  devised  it  to  his  second  wife  and  to  his  son  by  her :  Held, 
that  the  restrictions  grafted  on  the  fee  were  not  void,  that  the  husband  had 
bound  himself  thereby  and  so  relinquished  his  right  to  the  wife's  moiety ; 
and  also,  that  the  will  made  by  her  would  be  looked  upon  in  the  nature  of  a 
valid  appointment  which  her  heir  could  not  set  aside  and  in  relation  to 
which  the  second  wife  and  the  son  had,  certainly,  no  right  or  claim. 


In  the  year  one  thousand  eight  hundred  and  one,  Henry    j^y  2I 
Pritchard  and  Mariana,  his  reputed  wife,  emigrated  from       1842. 
England  and  settled  in  the  city  of  New  York.    It  appeared    •  --*-^^-*^ 
that  they  had  lived  together  in  England  as  man  and  wife.  Susband 

In  the  month  of  April,  one  thousand  eight  hundred  and  ^^^j  ^^  ' 
fifteen,  an  act  was  passed  by  the  legislature  of  the  State  of 
New  York,  authorizing  these  parties  respectively  to  take 
real  estate  to  the  amount  of  twenty  thousand  dollars  in  the 
state,  either  by  descent  or  purchase ;  and  to  hold  or  dispose 
of  the  same  in  the  same  manner  as  natural  born  citizens. 

In  the  month  of  May,  one  thousand  eight  hundred  and 
fifteen,  Mariana  bought  of  Kinlock  Stewart  and  Agnes  his 
wife,  the  dwelling  house  and  lot  known  as  No.  157  Green- 
wich-street, New  York,  for  four  thousand  nine  hundred  and 

deposit  money  paid  into  court,  and  that  the  said  Noble  K.  Wolcott  have  exe- 
cution for  the  said  sum  of  $86.83,  and  for  his  said  co^ts. 
(a)  And  see  Danelly  v.  DoneU/y,  8  B.  Mon.  1 13. 
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1842.  fifty  dollars  ;  but,  in  August  of  the  next  year,  she  and  the 
said  Henry  Pritchard,  for  a  nominal  consideration,  rccon- 
veyed  the  premises  to  Kinlock  Stewart  by  a  deed  in  which 

COCHRAN,  she  is  described  as  "the  wife"  of  the  said  Henry  Pritchard. 
On  the  fourteenth  day  of  September,  in  the  year  one  thou- 
sand eight  hundred  and  sixteen,  the  said  Kinlock  Stewart 
and  wife,  by  deed  of  that  date,  in  consideration  of  ten  dol- 
lars and  of  love  and  affection,  conveyed  to  the  said  Henry 
Pritchard  and  Mariana  Pritchard  "  and  to  their  heirs  and 
assigns  (in  their  actual  possession  then  being)  the  one  equal 
undivided  half  part  olf  each  of  all  that  certain"  messuage 
;  ^^^  Greenwich-street  aforesaid.  Habendum^  to  them  in 
fee  ;  on  the  following  conditions :  1st.  That  the  said  Ma- 
riana Pritchard  should  have  the  government  and  should 
receive  all  the  rents,  issues  and  profits  of  the  said  premises 
during  her  natural  life.  2d.  That  she  should  not,  during 
any  time  of  the  term,  sell  or  convey  her  half  of  the  said 
premises  or  mortgage  or  in  any  way  incumber  them  with- 
out the  consent  of  the  said  Henry  being  first  had  and  ob- 
tained. 3d.  That  she  should  have  sole  right  and  power  to 
will  her  half  to  whomsoever  she  might  think  proper.  4th. 
That  Henry  should  not  sell  or  incumber  his  half  without 
her  consent.  6th.  That  he  might  will  away  his  half  to 
whom  he  pleased.  6th.  If  one  of  them  died  intestate,  the 
whole  was  to  go  to  the  survivor,  his  or  her  heirs  and 
assigns.  7th.  Either  dying  leaving  a  will,  the  executor  or 
executors  should  not  act  thereupon,  but  the  rents,  issues 
and  profits  of  the  premises  and  the  estate  thereby  granted 
should  enure  to  the  benefit,  advantage  and  disposal  of  the 
survivor,  his  or  her  representatives ;  and  in  the  event  of  the 
death  of  such  survivor  and  only  then,  their  and  each  of 
their  executors  should  dispose  of  the  said  estate  according 
io  their  and  each  of  their  intentions  expressed  in  their  seve- 
rsti  wills. 

In  the  year  one  thousand  eight  hundred  and  Iwenty,  the 
said  Henry  and  Mariana  separated ;  and  Mariana  alone 
continued  thenceforth  to  occupy  the  house  until  her  death. 

Sometime  in  the  year  one  thousand  eight  hundred  and 
twenty-seven,  Mariana  died  without  issue,  having  previous- 
ly made  an  instrument  in  the  nature  of  a  will,  by  which 


HICKS 
V. 


VICE-CHANCELLOR'S  COURT.  109 

after  giving  certain  legacies,  she  devised  all  the  residue  and  1843. 
remainder  of  her  estate  and  effects  real  and  personal  unto 
Henrietta  Isabella  Stewart  and  Isabella  Catharine  Stewart, 
daughters  of  William  Stewart,  then  residing  in  or  near  cocbbas. 
London,  in  the  kingdom  of  Great  Britain.  At  the  time  of 
her  death  she  had  no  relations  other  than  aliens — nor  was 
there  any  real  estate  in  which  she  could  have  any  right  or 
seeming  claim  than  the  said  house  in  Greenwich-street. 

Immediately  after  her  death,  Henry  Pritchard  took  pos- 
session of  the  house  and  occupied  it  until  the  year  one 
thousand  eight  hundred  and  thirty-four,  when  he  died, 
leaving  a  widow  and  a  child.  He  also  had  made  a  will, 
wherein  he  devised  the  premises  to  executors  in  trust  for 
his  son. 

The  executors  of  Henry  Pritchard  denied  the  right  of 
Mariana  to  affect  the  premises  by  any  will ;  while  her  ex- 
ecutor filed  a  bill  to  establish  such  will  and  to  have  its  pro- 
visions executed.  The  persons  made  defendants  were  the 
widow  and  son  of  Henry  and  also  Henrietta  Isabella  Stew- 
art and  Isabella  Catharine  Stewart. 

The  case  came  before  the  court  on  bill  and  answer. 

Mr.  Cuttings  for  the  complainant. 

Mr.  /  O.  Sergeant  and  Mr.  Lockwoodj  for  the  defend- 
ants. 

The  Yice-Chancellor  : — Henry  Pritchard  and  Mari-  March  21, 
ana  Pritchard,  whose  transactions  have  given  rise  to  the  1^^« 
bill  in  this  cause  and  who  are  represented,  the  latter  by  the 
complainant  as  her  executor  and  the  former  by  the  defen- 
dants as  his  executors,  are,  I  think,  to  be  regarded  in  the 
light  of  husband  and  wife  for  all  the  purposes  of  this  suit. 
Although  a  marriage  ceremony  may  never  have  taken  place, 
yet,  having  lived  and  cohabited  together  as  man  and  wife 
both  in  England  and  in  this  country  for  twenty  years,  hav- 
ing publicly  represented  themselves  to  be  such — been  so 
considered  and  acknowledged  by  their  acquaintances — she 
bearing  his  name,  being  called  his  wife  in  a  deed  which 
they  both  executed  and  in  all  their  dealings  with  each  other 
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1843.  in  respect  to  the  property  in  question  recognizing  the  rela- 
tion of  husband  and  wife  as  subsisting  between  them  as 
appears  to  be  conceded  by  both  the  bill  and  the  answer  in 
cocHRAw.  this  cause,  they  are  to  be  regarded  as  having  that  relation 
to  each  other  in  respect  to  the  property  as  much  so  as  if  an 
actual  marriage  ceremony  was  proved :  Jenkins  v.  Bisbee, 
1  Edwards's  Ch.  Rep.  377 ;  Fenton  v.  Reed,  4  J.  R.  52 ; 
Jacksim  v.  Clair,  18  lb.  346. 

I  shall,  therefore,  proceed  to  consider  this  case  upon  the 
assumption  of  the  parties  being  husband  and  wife  when 
the  transactions  took  place.  The  principal  question  is  as  to 
the  effect  of  the  deed  of  reconveyance  from  Kinlock  Stew- 
art and  wife  to  the  Pritchards  of  the  fourteenth  day  of 
April,  one  thousand  eight  hundred  and  sixteen.  The  pro- 
perty had  been  previously  purchased  by  and  in  the  name 
of  Mariana  Pritchard  ;  and  the  deed  was  made  out  to  her 
alone.  In  order  to  carry  into  effect  a  new  arrangement  con- 
cerning the  property,  the  legal  title  was  put  back  again  in 
Stewart;  and  the  deed  in  question  was  then  executed  by  him 
and  his  wife  to  both. 

At  law,  a  conveyance  or  devise  of  lands  to  husband  and 
wife  jointly  creates  an  estate  in  them  of  the  entirety  as  one 
person — being  but  one  person  in  law,  they  do  not  take  in 
moieties  as  joint  tenants  nor  as  tenants  in  common — one 
cannot  sell  the  whole  or  any  part  without  the  concurrence 
of  the  other  and,  upon  the  death  of  one,  the  whole  vests  in 
the  survivor,  in  which  respect  it  partakes  of  the  nature  of  a 
joint  tenancy :  %  Kent's  Com.  132 ;  4  lb.  362.  It  is  laid 
down,  however,  as  a  well  understood  rule  of  law,  that  a 
husband  and  wife  may,  by  express  words,  be  made  tenants 
in  common  by  a  gift  or  conveyance  to  them  during  cover- 
ture :  2  Preston  on  Abst.  tit.  41 ;  and  from  another  work 
of  high  authority,  it  is  very  manifest  that  a  gift  or  grant  to  a 
husband  and  wife  is  to  have  just  such  effect  in  respect  to 
the  estate  which  they  take  as  was  intended  to  be  created. 
Thus,  the  wife  may  take  only  an  estate  for  life  and  the 
husband  an  estate  tail  or  in  fee — and  vice  versa:  Shep* 
ard's  Touch.  112,  Preston's  edit.  I  have  no  hestation  about 
adopting  and  following  this  rule,  especially  in  a  court  of 
equity  where  the  intention  of  the  parties  in  any  deed  or 
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instrument,  not  contrary  to  law,  should  be  allowed  to  pre-       1843. 
vail. 

What,  then,  does  the  deed  in  question  purport  to  'convey 
or  settle  upon  this  husband  and  wife  1  oocheak. 

In  terms,  it  purports  to  convey  the  property  in  distinct 
moieties,  the  one  equal  half  part  to  each.  Habendum  "  the 
said  equal  undivided  half  part"  unto  the  said  parties  of  the 
second  part  their  heirs  and  assigns  for  ever.  These  are 
very  explicit  words  and  as  strongly  expressive  of  a  tenancy 
in  common,  in  equal  moieties,  as  if  the  words,  to  hold  as 
tenants  in  common,  had  been  used.  Then  follows  the  pro- 
viso or  condition  that  the  wife  shall  have  the  government 
and  receive  all  the  rents  of  the  premises  during  life,  but 
shall  not  sell  or  in  any  manner  incumber  her  half  of  the 
premises  without  consent  of  her  husband,  with  full  right 
and  power  nevertheless  to  will  her  half  to  whomsoever  she 
may  think  proper ;  so,  the  husband  is  not  to  sell  or  incumber 
his  half  during  his  life  without  her  consent,  but  may  will 
the  same  to  whom  he  pleases.  In  the  event  of  either  dying 
intestate,  the  whole  to  belong  to  the  survivor.  And  lastly, 
in  the  event  of  the  death  of  either  leaving  a  will,  the  ex- 
ecutors are  not  to  act,  but  the  rents  are  to  go  to  the  survi- 
vor; and  it  is  only  at  the  death  of  the  survivor  that  the 
executors  are  to  dispose  of  the  property  according  to  the 
intentions  of  the  parties  as  it  may  be  expressed  in  their 
several  wills.  The  wife  died  first,  leaving  a  will  and  hav- 
ing appointed  the  complainant  in  this  cause  executor  there- 
of, with  power  to  sell  her  half  of  the  property,  the  proceeds 
of  which  are  bequeathed  to  relatives.  The  husband  after- 
wards died,  leaving  a  will  and  appointing  the  defendants 
the  executors  thereof,  with  power  to  sell  the  whole  pre- 
mises, ice.  Now,  it  is  insisted,  on  the  authority  of  GoodhUl 
V.  Brigham,  1  Bos.  &  P.  192,  that  all  this  proviso  and  con- 
dition in  the  deed  and  the  power  to  dispose  of  the  property 
by  will  is  void,  as  being  inconsistent  with  the  fee  which 
was  given  to  her  by  the  same  deed  ;  that  no  modification 
or  power  grafted  on  the  fee  can  be  of  any  avail,  for  it  is 
immediately  merged  in  the  fee.  But,  in  Roper  (Husband 
and  Wife,  2  vol.  105,)  it  is  shown  that  the  weight  of  author- 
ity is  the  other  way ;  and  that  the  power  and  the  fee  may 
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1843.  well  subsist  together  without  being  merged.  He,  therefore 
says,  if  an  estate  be  given  to  a  married  woman  in  fee,  with 
a  power  annexed  to  or  preceding  such  limitation  to  dispose 
COCHRAN,  of  the  fee  as  a  feme  sole,  such  power  will  be  valid ;  and, 
upon  the  execution  of  ir,  the  fee  which,  till  appomtment, 
vested  in  her,  would  be  divested.  In  Thomas  and  Eraser's 
notes  to  Sir  Edward  Cleve^s  Case,  6  Coke,  17,  a.,  there  is 
a  complete  summary  of  the  law  in  these  words :  <'  It  has 
been  doubted  whether  a  power  and  a  fee  may  subsist  dis- 
tinctly in  the  same  person  without  the  power  merging  in 
the  fee.  Sir  Edward  Cleve's  case  has  always  been  cited  as 
an  authority  to  show  that  they  may.  It  is  now  settled  ac- 
cordingly that  the  fee  vests  until  the  execution  of  the  power 
and  when  the  power  is  executed  it  is  the  limitation  of  the 
use  under  and  by  effect  of  the  instrument  by  which  the 
power  was  reserved" — ^referring  to  Maundrell  v.  Maun- 
drell,  10  Ves.  253;  Ray  v.  Pung,  5  Mad.  R.  310,  and  5 
Barn.  &  Aid.  661,  as  settling  this  doctrine. 

Again — so  far  as  this  is  a  question  between  the  represen- 
tatives of  the  wife  and  the  representatives  of  the  husband 
under  their  several  and  respective  wills,  I  think  it  is  very 
clear  that  the  latter  can  have  no  rightful  claim  on  the  wife's 
separate  and  distinct  moiety  of  the  estate  as  I  have  shown 
it  to  have  been.  By  the  arrangement  which  was  entered 
into  and  agreed  upon  between  them  and  which  it  is  very 
certain  was  intended  to  be  carried  into  effect  and  consum- 
mated by  putting  the  title  back  in  Kinlock  Stewart  and  then 
accepting  from  him  a  fresh  conveyance  in  the  manner  and 
upon  the  terms  specified  in  the  last  deed,  the  husband  be- 
came bound  to  abide  by  the  terms  and  conditions  of  it.  He 
must  be  deemed  to  have  relinquished  thereby  all  right  to 
one  moiety  of  the  property ;  and  to  have  become  content  to 
take  the  other  with  the  power  of  disposal  or  appointment 
by  his  will.  It  was  competent  for  him  to  enter  into  such 
an  agreement  with  his  wife  and  there  was  sufficient  induce- 
ment and  considejration  to  make  it  binding  and  obligatory 
on  him  and  his  heirs,  devisees  or  appointees.  But  the  great 
difficulty  in  a  legal  point  of  view  is,  how  to  consider  the 
wife  bound  by  an  agreement  which  she  enters  into  with 
her  husband  after  the  marriage  and  while  under  the  legal 
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disability  of  coverturei  by  which  she  can  take  to  herself  a  1843. 
power  to  dispose  of  her  real  estate  by  will  or  appointment, 
ezecQted  during  coverture,  so  as  to  break  the  descent  and 
deprive  her  heir  of  it.  When  the  legal  title  and  estate  is  cochrih. 
vested  in  a  trustee,  subject  to  her  appointment,  no  such 
difficulty  can  arise  ;  and  so  too  when  the  power  is  reserved 
or  secured  to  her  by  agreement  before  marriage.  This, 
however,  is  a  matter  with  which  the  husband's  represen- 
tatives can  have  no  concern.  He  has  parted  with  all  his 
control  over  and  right  to  the  wife's  estate.  On  this  subject 
I  refer  to  Atherley,  336,  339  ;  2  Roper's  Husband  and  Wife, 
181. 

Then,  how  does  the  case  stand  with  regard  to  the  right 
of  the  present  complainant  as  executor  of  the  wife,  to  pro- 
ceed and  have  a  sale  of  her  moiety  of  the  property  as  di- 
rected by  her  will  ?  If  he  can  give  a  good  title  to  a  pur- 
chaser or  if  the  court  can  decree  such  a  title  as  against 
the  wife's  heir,  then,  all  difficulty  in  this  case  is  at  an  end. 
If  this  was  property  which  belonged  to  the  wife  before 
marriage  and  concerning  which  she  had  made  the  agree- 
ment or  arrangement  in  question  with  her  husband  after 
their  marriage,  then,  both  upon  principle  and  authority,  the 
power  which  she  has  undertaken  to  exercise  by  her  will 
would  be  invalid  and  her  heir  would  be  entitled.    But  this 
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is  property  which  came  to  the  wife  during  the  coverture  by 
deed,  containing  conditions  and  a  power  which,  as  already 
shown,  are  not  altogether  nugatory.  I  think,  fur  the  pur- 
poses of  this  suit,  the  property  may  well  be  considered  as 
coming  to  the  wife  ab  initio  by  this  last  deed.  With  re- 
spect to  the  real  estate  which  accrues  to  the  wife  during 
marriage  by  deed  or  will,  if  no  trustees  be  interposed  and 
the  instrument  expresses  that  the  lands  shall  be  to  her 
separate  use  and  that  she  shall  have  power  to  dispose  of 
them,  although  she  thereby  takes  the  legal  fee,  she  may 
nevertheless  appoint  it,  so  that  such  appointment  will  bind 
her  heir  and  convert  him  into  a  trustee  for  the  appointee. 
This  Mr.  Roper  lays  down  as  the  rule  in  such  cases,  not- 
withstanding GoodhiU  v.  Brigham,  2  Roper,  183,  184; 
and  in  this  case  I  fully  concur. 

It  is  manifest,  however,  that  a  perfect  decree  for  sale  and 
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conveyance  of  an  effectual  title  to  a  pmcbaser  cannot  be 
made  without  bringing  in  the  heir ;  and  as  it  appears  the 
wife  left  no  heirs  capable  of  inheriting,  they  being  aliens, 
the  Attorney  General  must  be  made  a  party  before  an  effec- 
tual decree  can  be  pronounced. 
Order  that  the  cause  stand  over  for  that  purpose. 


TooKER  V.  Slosson  aud  another. 


SetfL  15, 
1842. 

Pleading. 

Answer. 

Except 

ifons, 

Jtidgfnent 

Ur^Uor. 


A  defendant  who  denies  all  interest  in  property,  cannot  be  compelled  to  an- 
swer as  to  its  after-value  or  contents.  Thus,  where  a  judgment-creditor 
charged  fraud  and  that  the  defendant  had  an  interest  in  a  stock  in  trade 
and  alleged  its  value,  and  the  defendant  showed  he  had  no  interest  in  it 
after  a  certain  day  and  which  was  prior  to  filing  the  bill :  Hdd^  that  he 
need  not  answer  as  to  its  value  or  as  to  the  contents. 


On  exceptions  to  the  master's  report,  allowing  exceptions 
to  the  answer  of  the  defendant  William  H.  Slosson. 

The  judgment  was  obtained  against  the  said  defendant 
William  H.  Slosson ;  and  the  other  defendant  Henry  Slos- 
son was  made  a  party  on  the  allegation  that  a  fraudulent 
transfer  or  sale  had  been  made  to  him  by  the  former. 

The  bill  charged  that  the  judgment  debtor  was  a  partner 
with  one  Ferguson  in  the  grocery  business ;  and  an  excep* 
tion  was  taken,  because  this  defendant  had  not  answered 
the  following  allegation  :  "  that  there  is  a  large  and  valua- 
ble stock  of  goods  in  said  store"  (of  Ferguson  &  Slosson)  "  of 
the  value  of  several  thousand  dollars  ;  and  that  the  same 
belongs  to  the  said  Alanson  Ferguson  and  William  H.  Slos- 
son as  copartners ;  and  that  the  said  Ferguson  &  Slosson 
are  not  indebted,  but  for  a  small  portion  of  said  stock,  the 
same  having  been  nearly  all  paid  for  ;  and  that  the  interest 
of  the  said  Slosson  therein,  after  payment  of  all  the  copart- 
nership debts,  will  amount  to  considerably  more  than  the 
amount  of  ihe  claim  of  your  orator  against  the  said  William 
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H.  Slosson."  Second  exception :  For  that  he  had  not  an-  1842. 
swered  &c.,  ^  that  the  said  defendant  and  his  copartner  Alan- 
son  Ferguson  purchased,  for  the  said  joint  business,  large 
quantities  of  groceries  from  different  individuals,  wholesale  '''•••o* 
dealers  in  the  city  of  New  York  and  that  said  purchases 
were  made  for  and  on  the  credit  given  to  the  said  William 
£L  Slosson  and  Alanson  Ferguson,  they  comprising  the  firm 
of  Ferguson  &  Slosson." 

The  parts  of  the  answer  of  the  defendant  William  H. 
Slosson,  bearing  upon  these  allegations  (contained  in  folios 
16, 18,  19  of  such  answer)  showed  that  he  was  nota  copart* 
ner  in  the  said  concern  of  Ferguson  &  Slosson,  nor  had  be 
been  a  copartner  since  the  twenty-fourth  day  of  November 
one  thousand  eight  hundred  and  forty-one  (which  was  prior 
to  the  filing  of  the  bill) ;  that  he  was  a  copartner  up  to  that 
day,  when  this  defendant  executed  such  assignment  as  afore- 
said to  Henry  Slosson ;  and  that  from  and  after  that  time 
such  copartnership  between  this  defendant  and  the  said  Fer- 
guson ceased  and  from  such  time  the  defendant  had  no  in- 
terest in  the  said  concern  of  Ferguson  &  Slosson,  otherwise 
than  as  a  clerk  for  the  said  Henry  Slosson ;  and  that,  from 
and  after  such  day,  whatever  groceries  were  purchased  for 
such  concern,  were  bought  altogether  by  Alanson  Ferguson 
and  not  by  this  defendant:  and  to  whom  the  credit  was 
given  by  the  different  individuals,  wholesale  grocers  in  the 
city  of  New  York,  from  whom  said  groceries  were  purchased, 
this  defendant  could  not,  from  his  own  knowledge  or  infor- 
mation say ;  but  this  defendant  denied  that  the  said  groco* 
ries  were  purchased  for  this  defendant  and  the  said  Fergu- 
son ;  and  that  i£  any  such  groceries  were  purchased,  the 
same  were  purchased  for  the  said  Alanson  Ferguson  and 
Henry  Slosson,  composing  the  firm  of  Ferguson  &  Slosson 
from  and  after  the  said  twenty-fourth  day  of  November  one 
thousand  eight  hundred  and  forty-one. 

Mr.  Z>.  Egan^  for  the  complainant. 

Mr.  A.  Hastings,  for  the  defendant  William  H.  Slosson* 

The  Vice  Chancellor  : — ^The  defendant  has  answered 
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1842.  80  full7  in  relation  to  the  dissolution  of  his  partnership  with 
Ferguson  on  the  twenty-fourth  day  of  November  one  thou- 
sand eight  hundred  and  forty-one  and  has  so  positively  de- 

•LoasoN.  uied  throughout  his  answer  that  he  had  any  interest  in  the 
business  as  a  partner  after  such  period  that  I  do  not  see  the 
propriety  of  allowing  the  first  and  second  exceptions.  It 
seems  to  me  that  all  that  is  material  about  these  two  excep- 
tions are  answered  in  the  twelfth  and  thirteenth  and  in  the 
16th,  18th  and  19th  folios  of  the  answer.  If,  according  to 
the  denials,  the  defendant  had  no  interest  in  the  partnership 
property  or  business  after  the  twenty-fourth  day  of  Novem- 
ber, then  it  is  not  material  to  know  what  the  value  of  the 
property  in  the  store  was  in  the  month  of  March  one  thou- 
sand eight  hundred  and  forty-two  when  this  bill  was  filed 
or  the  quantities  of  goods  purchased  by  the  continuing  firm. 
He  says  the  purchases  were  made  altogether  by  Ferguson 
and  not  by  him,  nor  on  his  credit  but  for  Ferguson  and  Wil- 
liam Slosson  who  composed  the  firm  after  the  twenty-fourth 
day  of  November  one  thousand  eight  hundred  and  forty-one. 
If  the  defendant  should  be  required  to  answer  further  he 
could  but  add  to  what  he  has  already  said,  in  order  to  be 
consistent,  that  which  would  be  immaterial  to  the  complain- 
ant to  know. 

Order,  that  the  exceptions  to  the  master's  report  bo  al- 
lowed, with  costs  to  be  taxed. 
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*         THS  AMBRICaN 


Curtis  and  another  v.  Engle  and  another. 


BIBLS  SOCIBTT 

V. 

RAOVI. 


The  court  will  not,  on  petition,  compel  a  solicitor  to  pay  an  examiner's  bill, 
but  leave  the  latter  to  his  remedy  at  law. 


Mr.  Examiner  Lansing  presented  a  petition  for  an  order      Oct,  3, 
on  Mr.  Cook,  the  defendants'  solicitor,  to  pay  his  fees  for       1842. 

testimony  taken  in  the  cause.  ,,^^^^^7^ 

Examiner, 

The  VicK.OHANCELt,oa  held :  That  the  Bxammer  mu«  ^*"' 
be  left  to  his  remedy  by  action  at  law  for  his  fees. 
Petition  denied — each  party  to  bear  his  own  costs. 


The  American  Bible  Society  and  another  v.  Hague, 

Surviving  Executor,  ice. 


On  the  point  of  a  plea  of  another  suit  pending,  the  court  looks  to  see  whether 
the  bills  are  sabetantially  for  the  same  cause  and  for  the  like  object.  On 
the  dismissal,  at  a  proper  stage  of  the  first  bill,  the  court  will  allow  the 
second  to  stand. 


Exception  to  a  master's  report  on  a  plea  of  another  cause     Oct.  IT, 
pending.    The  master  found  that  the  former  bill  was  "  for       1842. 

the  same  matter."  «""*^^^^*^ 

Pleading, 

Pvactice 
Mr.  Rutherford^  in  support  of  the  exception.  p^^  ^r " 

another 
Mr.  John  L,  Mason^  for  the  defendant.  catae 

pending. 

The  Yice-Chancellor  : — The  reference  under  the  48th 
rule,  to  ascertain  the  truth  of  a  plea  of  a  former  decree  or  of 
another  suit  pending  for  the  same  cause,  involves  a  mere 
matter  of  fact    I  am  satisfied,  after  looking  into  the  present 
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1842.       bill  and  the  former  one  pleaded,  that  they  are  substantially 

^-*'^>^^^     for  the  same  cause  and  for  the  like  object.    I  consider  that 

BUU.E  aoci£TY  ^^  mastcr  has  decided  correctly ;  and  his  report  must  be 

^'  confirmed.    What  effect  is  to  be  given  to  the  plea  is  another 

BAOUS. 

question,  which  will  be  determined  when  the  plea  shall  be 
set  down  for  argument  or  when  the  matter  of  it. shall  be 
brought  before  the  court  in  some  other  form — if  any  other 
course  shall  be  advised  besides  arguing  the  plea. 

If  the  present  complainant  takes  measures  to  have  the 
former  bill  dismissed  for  want  of  prosecution  or  because  of 
the  impracticability,  from  the  number  and  uncertainty  of 
parties,  of  ever  brioging  it  to  a  hearing  so  as  to  make  a  pro- 
per and  binding  decree  on  it,  then  the  court  may  still  allow 
the  present  bill  to  remain,  so  as,  at  least,  to  give  the  com- 
plainants the  benefit  of  what  they  claim  as  devisees  of  one 
third  of  the  residuary  estate :  Mitford,  167,  248 ;  Crofts  v. 
Wortley,  1  Ch.  Cases,  241 ;  Story's  Eq.  PI.  94. 

The  exceptions  to  the  master's  report  must  be  overruled, 
with  costs,  and  the  complainants  must  be  left  to  take  such 
other  course  as  they  may  be  advised  touching  the  former 
suit  and  its  further  prosecution. 
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Byam  and  others  v.  Stevens  and  Lacour. 


BY  AM 

V. 

•TEYENB. 


An  injunction  should  not  refer  the  defendant  to  the  bill  for  any  of  the  matter 
enjoined.  This,  however,  would  not  excuse  an  infringement,  if  a  defen- 
dant had  knowledge  dekars  the  injunction. 

Where  there  may  have  been  but  a  constructive  infringement  of  an  injunction 
and  the  nature  of  the  suit  is  such  as  to  make  it  difficult  to  calculate  dama- 
ges, the  court  will  refuse  an  attachment  and  leave  the  chance  of  injury  to 
be  embraced  in  the  decree. 

Where  the  defendants  are  aliens  and  proceed  to  remove  the  cause  into  the 
circuit  court  of  the  U.  S.  under  the  act  of  congress,  the  granting  an  in- 
junction on  motion  for  its  infringement  will  not  be  ground  for  keeping  a 
cause  in  this  court. 


The  complainants,  Ezekiel  Byam,  Prentiss  Whitney  and    jVbv.  lO, 
Seth  King,  were  trustees  for  an  association  of  persons  enti-       1842. 
tied  the  American  Patent  Friction  Match  Company.    An  ^""""^^ 
action  had  been  heretofore  commenced  against  the  defen-  r*^' 
dfimt  John  H.  Stevens,  who  was  the  owner  of  certain  patents  j^i^Qch- 
for  the  making,  &c.  of  matches  by  certain  machinery.    An  ment* 
agreement  under  date  of  the  twelfth  day  of  July  one  thou-  Alien. 
sand  eight  hundred  and  forty-one  was  made  between  the  Renwoing 
complainants  and  the  said  Stephens,  whereby  he  was  to  ^'**^' 
work  his  machinery  in  Stanton  street,  New  York,  and  make 
matches  exclusively  for  them.    Their  bill  now  alleged  that 
he  was  making  matches,  by  this  machinery,  and  disposing 
of  them  in  fraud  of  the  agreement ;  and  the  complainants 
charged  that  the  other  defendant,  Michael  Lacour,  was  used 
by  him  for  that  purpose.    An  injunction  was  granted  re* 
straining  the  said  John  H.  Stevens  and  Michael  Lacour 
"  from  using  or  causing  or  permitting  to  be  used  by  others 
certain  machinery  specified  in  an  agreement  made  between 
the  said  complainants  and  the  said  John  H.  Stevens  bearing 
date  the  twelfth  day  of  July  A.  D.  1841,  and  which  is  set 
forth  in  the  bill  of  complaint  for  the  manufacture  of  match- 
es and  also  from  using  the  process  described  in  any  of  the 
letters  patent  also  specified  in  the  said  agreement.    And  also 
from  selling  any  matches  already  manufactured  by  the  use 
of  the  machinery  and  process  aforesaid  or  either  of  them." 

A  petition  was  now  presented,  on  the  ground  of  the  alien- 
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1842.  ism  of  the  defendants  and  amount  inFolved,  to  remove  the 
cause  into  the  circuit  court  of  the  United  States  for  the  sou- 
thern district  of  New  York.  And  also,  motion  against  the 
vTBTEirB.  defendant  Lacour  for  an  alleged  infringement  of  the  injunc- 
tion. The  notice  of  application  to  remove  was  shortly  prior 
to  the  service  of  application  for  an  injunction. 

The  defendant  Lacour,  in  meeting  the  matter  of  the  at- 
tachment, deposed  {inter  alia)  as  follows :  "  And  this  depo- 
nent further  says  that  he  does  not  know  what  machinery  is 
specified  in  an  agreement  made  between  the  complainants 
and  the  said  John  H.  Stephens  bearing  date  the  twelfth  day 
of  July  one  thousand  eight  hundred  and  forty-one  or  that 
any  machinery  is  therein  specified.  That  this  deponent  is 
not  a  party  to  said  agreement  and  never  read  the  same  and 
does  not  know  the  contents  thereof  even  from  hearsay,  so 
far  as  to  know  what  machinery  is  specified  therein,  but  if 
the  machinery  therein  specified  is  that  used  by  the  said  Ste- 
vens before  the  date  of  the  said  agreement,  as  he  believes  it 
must  be  if  any  is  specified,  it  is  not  the  machinery  used  by 
this  deponent.  And  this  deponent  further  says,  that  there 
is  a  steam  engine,  some  shaftings,  lathes  and  benches  and 
tools  which  were  there  when  the  said  Stevens  was  there,  but 
he  has  not  supposed  that  these  are  comprehended  under 
what  the  complainants  term  machinery  for  the  manufacture 
of  matches,  being  articles  in  general  use  by  all  mechanics 
whose  trade  requires  the  use  of  such  implements  or  tools. 
And  this  deponent  further  says,  that  he  does  not  know  and 
has  not  been  informed  what  letters  patent  are  specified  in 
the  agreement  mentioned  in  the  said  injunction,  nor  what 
proceeds  or  what  varieties  of  process  are  required  in  letters 
patent  specified  in  the  said  agreement." 

Mr.  Dana  and  Mr.  B.  F.  Butler,  for  the  complainants. 
They  claimed  that  the  present  application  for  an  attachment 
was  in  the  character  of  a  criminal  proceeding  and  that  it 
was  not  a  matter  of  course  for  the  court  to  allow  the  remo- 
val of  the  cause  and  referred  to  Cobbetfs  case,  3  Dallas,  467 ; 
Rogers  v.  Rogers,  1  Paige's  C.  R.  186.  Also  they  ujf  ed 
that  such  removal  would  leave  the  complainants  remedUess 
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as  to  the  alleged  contempt.    The  issuing  of  an  injunction       1842. 
should  also  be  remembered. 


Mr.  George  C.  Goddard  and  Mr.  Cuttings  for  the  defen- 
dants. 

The  case  of  Rogers  v.  Rogers  was  decided  on  the  ground 
that  the  suit  sought  to  be  removed  by  the  defendant  was 
merely  an  equitable  defence  to  certain  suits  at  law  brought 
by  the  defendant  against  the  plaintiff  in  the  state  courts,  to 
stay  proceedings  in  those  suits  and  therefore  to  be  consider* 
ed  an  original  bill.  In  the  case  cited  from  3  Dallas,  367, 
Respttbliea  v.  Cobbett^  a  removal  was  denied,  1st,  because 
the  supreme  and  not  the  circuit  court  had  jurisdiction  where 
a  state  was  a  party ;  and  2d,  it  was  an  action  on  a  recogni- 
zance which  was  held  to  be  of  a  criminal  nature  and,  there* 
fore,  not  within  the  act  The  case  of  Jackson  v.  Stiles,  4  J. 
R.  493,  and  all  the  cases  recognize  that  the  removal  is  a 
matter  of  right  when  the  case  is  within  the  act.  The  act 
of  congress  (act  of  1789,  chap.  20,  $  12,  p.  57,  Stor3r's  Edit., 
is  founded  on  the  Constitution  of  the  United  States.  It  se- 
cures to  aliens  the  right  to  be  heard  in  the  federal  courts. 
That  an  injunction  has  been  granted  is  no  reason  against  al- 
lowing the  motion.  The  act  of  congress  has  no  such  ez- 
eeption.  Even  if  the  United  States  Court  could  not  grant 
an  injunction,  it  would  be  the  mere  misfortune  of  the  party 
and  would  not  prevent  the  removal.  But  the  United  States 
Court  can  grant  one.  The  motion  for  attachment  is  against 
one  only  and  ought  not  to  have  any  efiect  against  the  other 
defendant. 

The  Yice-Chancbllor  : — ^The  injunction  restrains  the 
defendant  threefold :  1.  From  using  certain  machinery  spe^ 
eified  in  an  agreement  between  the  complainant  and  Ste* 
▼ens  of  the  twelfth  day  of  July  one  thousand  eight  hundred 
and  forty-one  and  which  is  set  forth  in  the  bill  for  the  ma- 
nufacture of  matches.  2.  Prom  using  the  process  de^ribed 
in  any  of  the  letters  patent  also  specified  in  the  agreement. 
3.  F^rom  selling  any  matches  already  manufactured  by  Am 
ase  of  the  machinery  and  process  or  either  of  them. 
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1842.  This  does  not  restrain  the  defendants  from  making  and 

selling  matches  generally.     They  are  still  at  liberty  to 
make  and  sell  matches — only  they  must  not  make  matches 
•tsYxiw.     \jiY  means  of  the  machinery  and  process  referred  to  or  sell 
such  as  had  thus  been  made. 

The  injunction  is  defective  in  not  showing  upon  its  face 
the  particular  machinery  and  processes  which  it  is  intended 
to  restrain  the  defendant  from  using,  instead  of  referring  them 
to  the  bill  and  the  agreement  and  letters  patent  therein  men* 
tioned :  Sullivan  v.  Judah,  4  Paige's  C.  R.  446.  Still,  if  the 
defendants  knew  all  these  particulars  dehors  the  face  of  the 
injunction,  they  are  chai^eable  with  the  consequences  of  vi- 
olating it :  lb.  This  defendant  Lacour  swears  he  did  not 
know  the  contents  of  the  agreement  of  the  twelfth  day  of 
July  one  thousand  eight  hundred  and  forty-one,  he  not  being 
a  party  thereto  so  far  as  to  know  what  machinery  was  spe- 
cified therein,  and  that  he  neither  knows  nor  has  he  been  in- 
formed what  letters  patent  are  specified  in  the  agreement 
mentioned  in  the  injunction,  nor  what  process  or  varieties  of 
process  are  described  in  letters  patent  specified  in  the  said 
agreement.  He  states,  moreover,  that  the  machinery  used 
by  him  is  very  different  from  that  used  by  Stevens  and  is 
not  the  same  machinery  nor  has  he  used  or  caused  to  be 
used  the  machinery  used  by  Stevens  since  the  injunction 
was  served  on  him.  In  the  face  of  these  denials  and  con- 
sidering also  the  other  responsive  matters  contained  in  the 
affidavits  and  the  fact  likewise  that  the  defendant  is  at  li- 
berty to  manufacture  matches  by  the  use  of  other  machine- 
ry and  process  than  that  enjoined,  I  consider  that  the^  most 
discreet  course  is,  to  refuse  the  attachment  and  to  leave  the 
complainants  to  pursue  their  remedy  by  a  supplemental  bill 
against  Lacour  for  an  account  of  these  subsequent  opera- 
tions of  his  in  manufacturing  and  selling  matches,  if  the 
complainants  can  substantiate  their  claim  to  an  exclusive 
right  to  the  business  carried  on  at  this  manufacturing  place 
in  Sta&ton  street  under  the  agreement  with  Stevens. 

If  there  has  been  a  violation  of  the  injunction  by  Lacour, 
it  would  seem  to  be  rather  a  constructive  violation  than 
otherwise  and  instead  of  investigating  the  matter  in  a  colla- 
teral proceeding  by  attachment  when  it  will  be  very  diffi- 


Barclay  and  others  v.  Talman  et  al.(a) 


A  court  of  chancery  can  interfere  to  protect  and  enforce  the  tmsts  of  an  as- 
signment made  by  a  company  incorporated  in  another  state  while  the  per- 
son or  property  to  be  acted  upon  is  within  the  jurisdiction. 

And  this  might  be  done  at  the  instance  of  a  creditor  provided  for  in  the  as- 
signment or  by  shareholders  where  they  are  to  have  an  express  benefit 
under  it. 

Where  an  incorporated  company  makes  an  assignment  for  creditors  and  no 
eyenthas  occurred  giving  shareholders  any  express  benefit  under  it  and 
itB  charter  has  not  become  surrendered,  revoked  or  invalid,  the  sharehol- 
ders cannot  file  a  bill  (which  recognizes  the  assignment)  to  restrain  the 
assignee  in  relation  to  the  properties  assigned.  A  voluntary  assignment 
by  a  corporation  or  its  insolvency  or  the  non-user  or  misuser  of  its  char- 
ter may  lay  the  foundation  for  a  direct  application  to  vacate  it ;  but,  until 
the  proper  public  officer  of  the  state  creating  the  corporation  acts  and  a 
judgment  or  decree  of  a  proper  tribunal  is  had,  the  corporation^remains  for 
all  the  purposes  of  its  creation  and  with  all  the  legal  capacity  it  ever  posses- 
sed. Hlddj  therefore,  that  where  an  incorporated  company  of  Maryland 
had  assets  in  New  York  and  made  an  assignment  in  Maryland,  in  which 
one  of  the  trustees  under  it  resided  within  the  jurisdiction  of  this  court,  the 
shareholders  could  not  file  a  bill,  while  the  charter  was  outstanding,  which 

(a)  15th  August,  1843,  affirmed  by  the  Chancellor  on  appni 
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e  ult  to  know  in  anticipation  of  a  decree  determining  the       1842. 

rights  of  the  parties^  what  compensation  should  be  awarded 

to  the  complainants,  I  am  of  opinion .  it  had  better  be  left 

to  the  matter  of  accounting  under  a  decretal  order  that  may      talmaw. 

be  made  after  a  hearing  on  the  merits. 

The  defendant  John  H.  Stevens  is  entitled  to  have  the 
case  removed,  at  once,  to  the  circuit  court  of  the  United 
States.  And  when  it  is  in  that  court  as  to  both  defendants, 
the  complainants  can  file  a  supplemental  bill,  showing  this 
continuation  of  the  business  by  Lacour,  calling  him  to  an 
account  for  it  and  praying  a  further  and  more  particular  or 
specific  injunction  out  of  that  court. 

Motion  for  attachment  denied,  and  costs  to  abide  the  event 
of  the  suit. 
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recognized  the  trust  and  yet  asked  the  court  to  restrain  the  trustees  on  the 
grounds  that  there  was  mere  virtual  dissolution  and  that  the  assets  had  be- 
come an  equitable  trust  fund.  The  shareholders  should  first  proceed  in 
Maryland  to  dissolve  the  corporation. 


This  case  came  before  the  court  on  an  order  to  show 
cause  why  an  injunction  should  not  issue  and  a  receiver  be 
appointed.  Besides  the  circumstances  detailed  in  the  bill, 
there  were  a  few  additional  facts  presented  by  the  affidavits 
of  the  defendants. 

The  complainants  were  a  portion  of  the  stockholders  of 
the  American  Life  Insurance  and  Trust  Company ;  and  they 
exhibited  their  bill  on  behalf  of  themselves  and  of  all  the 
other  stockholders — and  it  was  expressed  to  be  ^  also  on  be- 
half of  all  those  who  were  creditors  of  the  company,"  a  cor- 
poration created  by  an  act  of  the  legislature  of  the  state  of 
Maryland  passed  in  December,  1837,  constituting  its  char- 
ter, which  was  declared  to  be  a  perpetual  one,  with  a  capi- 
tal of  two  millions  of  dollars.  The  company  commenced 
business  at  Baltimore  in  the  state  of  Maryland  ;  but  in  the 
year  one  thousand  eight  hundred  and  thirty-eight  they  trans- 
ferred the  principal  part  of  their  business  to  thecity  of  New 
York,  where  it  had  been  since  conducted  on  a  large  scale — 
embracing  transactions  to  the  amount  of  some  eight  millions 
of  doUi^rs. 

On  the  sixth  day  of  July,  one  thousand  eight  hundred 
and  forty-two,  the  company,  finding  itself  embarrassed,  made 
a  voluntary  assignment  of  ail  its  property  and  effects  to  the 
defendants  Patrick  Maccullay  and  George* F.  Talman,  upon 
trust  for  the  benefit  of  creditors ;  and,  in  a  certain  event,  for 
the  advantage  of  the  stockholders.  The  deed  of  assignment 
was  executed  at  Baltimore,  in  pursuance  of  a  resolution  of 
the  board  of  managers  or  trustees  regularly  convened  there. 
The  assignees  were  selected  without  consulting  the  stock- 
holders or  creditors.  The  largest  portion  of  the  assigned 
property  being  in  the  city  of  New  York,  it  was  delivered  to 
or  taken  possession  of  by  the  defendant  George  F.  Tallman, 
the  only  acting  assignee  in  New  York.  Anthony  Barclay, 
Esquire,  had  been  named  a  trustee,  but  he  declined  the  trust. 
The  other  assignee,  Patrick  Maccullay,  resided  in  Baltimore. 

The  object  of  the  present  suit  was,  to  have  the  court  of 
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chancery  protect  the  property,  by  placing  it  in  other  and       1842. 
safer  hands ;  and  decree  a  final  distribution  of  it  amongst 
the  lawful  creditors  and  stockholders.     The  gravamen  of 
the  bill  may  be  stated  as  follows :  1.  A  course  of  business      talmiit. 
pursued  by  the  company,  including  many  very  heavy  trans- 
actions, which  were  not  only  unauthorized  by  their  char- 
ter, but  were  contrary  thereto  and  contrary  also  to  the  re- 
straining law  of  the  state  of  New  York  and  in  respect  to 
which  the  officers  and  managers  of  the  company  had  com- 
,  mitted  breach  of  duty  towards  the  stockholders  and  brought 
its  affairs  into  embarrassment  and  subjected  the  stockholders 
to  great  loss.    2.  Contracting  usurious  debts  and  creating 
liabilities  not  authorized  by  their  charter  and  which  could 
never  be  legally  enforced ;  making  various  partial  assign- 
ments or  hypothecations  of  property  and,  finally,  a  general 
assignment  of  the  estate  of  the  company,  to  be  held  in  trust 
for  the  security  and  payment  of  such  illegal  as  well  as  fair 
and  honest  demands  and  giving  preferences.    3.  Selecting, 
as  assignees  under  the  assignment,  the  president  of  the  com- 
pany for  one,  who  was  largely  indebted  to  such  company  and 
who  had  been  an  officer  thereof,  during  the  whole  period  of 
the  illegal  transactions  complained  of  and  for  appointing,  as 
another  assignee,  <Hie  of  the  trustees  or  managers  of  the  com- 
pany, who,  it  appeared,  had  previously  assigned  and  who 
had  not  been  a  trustee  or  manager  within  a  year  previous 
to  the  making  of  the  assignment.    The  bill,  moreover,  in- 
sisted that  the  company,  on  parting  with  all  its  property  by 
means  of  the  assignment,  ceased  to  have  any  legal  exist- 
ence ;  that  the  property  had  thereby  become  a  trust-fund 
liable  to  be  applied  in  equity  to  the  satisfaction  of  legal  de- 
mands of  creditors  and  Uie  surplus  to  the  stockholders ;  that 
the  charter  had  become  extinct  and  the  same  consequences 
must  follow  as  though  it  had  been  limited  and  had  expired 
by  its  own  limitation;  that,  if  the  facts  did  not  in  law 
amount  to  a  technical  dissolution  of  the  corporation,  yet  they 
showed  such  an  entire  surrender  and  abandonment  by  the 
officers  and  trustees  of  the  company  of  all  its  property  and 
effects  that,  in  equity,  the  complainants  had  a  right  to  ask 
the  aid  and  interposition  of  this  court  in  securing  the  pro- 
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1842.  perty  and  applying  it  to  the  benefit  of  all  persons  interested 
^^"""^•^^     therein. 

BASCLAT 

V. 

TALMAN.         jjiir,  D^  Selden  and  Mr.  Wood^  for  the  complainants. 

Mr.  B,  P.  Butler  and  Mr.  George  Oriffinj  for  the  defen- 
dants. 

March  21,      The  Yice-Chancellor  : — ^It  is  to  be  observed  that  the 

1843.  bill  now^here  asks  to  have  the  assignment  set  aside,  and  the 
counsel  for  the  complainant,  on  the  argument,  disclaimed  afl 
intention  of  impeaching  its  validity  or  of  disturbing  the 
trusts  therein  declared — on  the  contrary,  they  profess  a  wil- 
lingness to  have  those  trusts  executed,  with  such  modifica- 
tions as  a  court  of  equity  would  naturally  adopt  in  order  to 
carry  out  the  intendments  of  law  and  do  complete  justice  to 
all  parties — stockholders,  as  well  as  creditors. 

There  can  be  no  doubt  of  the  power  of  a  court  of  chance « 
ry  here  or  elsewhere  to  interfere  for  the  purpose  of  protect- 
ing  and  enforcing  the  due  performance  of  all  or  any  one  of 
the  specified  trusts  of  the  assignment  in  question,  so  long  as 
the  person  and  property  to  be  acted  upon  or  either  of  them 
are  situated  within  the  territorial  limits  of  such  court  or  the 
bounds  of  its  jurisdiction. 

Thus,  for  example,  if  creditors,  whose  debts  are  provided 
for  by  the  assignment  or  any  of  them,  should  file  a  bill  in 
thiswcourt,  complaining  of  some  misconduct  of  the  assignees 
or  of  the  insecurity  of  the  property  in  their  hands  or  of  waste 
or  misappropriation  of  any  of  the  funds ;  and  asking  to  have 
the  property  protected  and  the  trust  executed,  this  court 
would  certainly  have  jurisdiction  to  entertain  such  a  bill  in 
relation  to  the  trust  property  or  against  the  person  here 
within  the  reach  of  its  process. 

So,  again,  if  there  is  in  this  assignment  a  present  subsist- 
ing  trust  expressly  declared  for  the  benefit  of  the  stockhol- 
ders of  the  company,  they  may,  under  similar  circumstances, 
file  a  bill;  and  the  jurisdiction  of  this  court,  in  relation  to  the 
subject-matter  here,  could  not  be  questioned. 

But  the  great  point  to  be  considered  is,  whether,  indepen- 
4lent  of  the  express  trusts  in  the  assignment,  the  court  of 
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chancery  of  this  state  can  take  cognizance  of  the  case  in  be-       1842. 
half  of  stockholders  ? 

Let  us  see  what  the  trusts  are  which  immediately  con- 
cern the  stockholders.  They  are  to  be  found,  if  any  where,  talmam. 
in  the  eleventh  and  twelfth  clauses  of  the  assignment.  By 
the  eleventh  clause,  it  is  provided  that,  whenever  the  debts 
of  the  company  shall  have  been  paid  out  of  the  assigned 
property  or,  before  that  is  done,  whenever  it  shall  be  required 
by  a  majority  in  amount  of  the  unpaid  creditors  and  by  the 
stockholders  at  a  stated  meeting  to  be  called  for  that  pur- 
pk)se  (the  chancellor  of  Maryland  assenting  to  the  require- 
ment,) then,  in  either  of  the  above  two  events,  the  assignees 
shall  reconvey  and  deliver  to  the  company  all  the  property 
which  may  remain  :  and  the  company  shall  thenceforth  pos- 
sess and  enjoy  the  property  so  reconveyed  as  fully  as  if  the 
assignment  had  never  been  executed.  Now,  here  is  not  a 
trust  for  stockholders,  except  as  they  compose  the  body  cor- 
porate. In  either  of  the  events  provided  for,  there  is  not  to 
be  a  distribution  among  them,  but  a  restoration  of  the  pro- 
perty to  the  company  in  its  corporate  capacity.  The  trust 
supposes  the  corporation  still  to  exist  and  its  capacity  un- 
impaired to  take  and  hold  the  property  upon  a  reconvey- 
ance ;  and,  if  any  proceedings  at  l^w  or  in  equity  against 
the  assignees  should  be  necessary  in  order  to  compel  an  ac- 
count and  a  due  performance  of  this  trust,  such  proceedings 
must  be  taken  by  and  in  the  ^ame  of  the  corporation  and 
not  by  individual  stockholders.  The  twelfth  clause,  how- 
ever, does  create  a  trust  for  the  benefit  of  stockholders  indi- 
vidually, namely,  in  the  event  that  the  charter  should  be 
vacated,  for  then  the  surplus  or  remaining  property,  after 
payment  of  the  debts,  is  to  be  distributed  by  the  assignees 
among  the  stockholders.  This  is  an  event  looked  forward 
to  as  one  which  might  happen  and  not  as  one  having  alrea- 
dy occurred.  It  is  prospective  and  contingent.  The  lan- 
guage is :  "And  should  it  so  happen  that,  before  or  after  pay- 
ment of  all  the  debts,  the  charter  of  the  company  shall  be 
vacated,  then  and  in  that  event  the  said  assignees  shall 
make  distribution  among  the  stockholders,  d&c."  This  seems 
to  suppose  that  proceedings  might  be  taken  to  annul  the 
charter  and  dissolve  the  corporation  by  judicial  sentence  or 
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1842.  possibly  to  repeal  it  by  legislative  enactment  and  in  either 
case  it  was  proper  to  provide  for  the  entire  settlement  and 
winding  up  of  the  concerns  of  the  company  with  the  stock* 
TALMAN.  ders,  as  well  as  with  the  creditors  and  have  a  trust  for  a 
final  distribution.  But  before  the  stockholders  can  avail 
themselves  of  this  trust  according  to  its  plain  and  obvious 
meaning,  they  must  show  that  the  event  has  occurred  upon 
which  it  is  made  to  depend  and  from  which  it  is  to  take 
effect.  This  is  not  shown.  The  fact  of  any  such  judicial 
sentence  or  decree  or  repeal  by  or  surrender  to  the  granting 
power  nowhere  appears.  That  there  has  been  a  virtual 
abandonment  and  surrender  of  the  corporate  powers  of  the 
company  and  that  it  has  ceased  to  exist  or  become  extinct 
is  alleged  as  matter  of  law  from  the  facts  stated  ;  and  if  cor- 
rect, as  a  legal  consequence,  it  is  not  that  act  revoking  or 
vacating  the  charter  which  the  twelfth  clause  has  reference 
to  and  which  is  to  give  effect  to  the  trust  for  distribution. 

It  seems  to  me  quite  clear  that,  upon  the  trusts  of  the  as- 
signment, the  stockholders,  at  present,  can  have  no  standing 
in  court. 

Then,  aside  from  these  trusts,  is  there  enough  in  this  case 
to  give  this  court  jurisdiction  at  the  instance  of  stockhold- 
ers. 

They  claim  the  right  to  have  the  property  of  this  foreign 
corporation,  which  is  situated  within  the  city  and  state  of 
New  York,  placed  under  the  protection  of  this  court ;  and 
applied  and  distributed  in  the  same  manner  as  upon  a  dis- 
tribution and  a  winding  up  and  final  settlement  of  the  con- 
cerns of  the  corporation.  This,  in  effect,  is  the  scope  and 
object  of  the  bill.  It  proceeds,  as  already  shown,  upon  the 
ground  of  a  virtual  dissolution  of  the  corporation  ;  and  that 
its  property  has  become,  in  equity,  a  trust  fund  liable  to  be 
dealt  with  in  this  way. 

But,  is  the  corporation  dissolved,  so  as  to  expose  itself  and 
its  property  to  this  consequence  ? 

The  counsel  for  the  complainants  place  great  reliance  on 
the  cases  of  Slee  v.  Bhom^  19  J.  R.  473,  and  Penniman  v. 
Briggs^  Hopk.  R.  300,  and  S.  C.  on  appeal,  8  Cowen's  R. 
387  as  establishing  the  point 

These  cases  do,  indeed,  decide  that  manufacturing  corpo- 
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rations  formed  under  a  general  statute  of  this  state  and  18I3* 
which  were  but  a  species  of  partnership — were  to  be  deem- 
ed dissolved  within  the  meaning  of  the  statute,  whenever 
they  ceased  to  do  business  and  were  divested  of  all  their  taliu*, 
property  either  by  their  own  act  or  by  executions  at  law 
against  them.  But  these  decisions  were  made  with  refer- 
ence to  the  rights  of  creditors  in  commencing  suits  against 
stockholders  for  the  debts  of  the  corporation,  the  statute  hav- 
ing imposed  upon  the  stockholders,  to  the  extent  of  their 
shares,  a  personal  liability  for  whatever  debts  were  owing 
by  such  corporations  at  the  time  of  their  dissolution.  Hav- 
ing ceased  to  act  as  a  company  and  being  without  the  means 
of  ever  resuscitating  or  resuming  business,  they  were  held 
to  be  dissolved  within  the  intent  of  the  statute  so  far  as  to 
give  the  remedy  to  creditors  against  the  individual  stock- 
holders and  that  a  judgment  of  ouster  or  dissolution  was  not 
necessary  previously  to  the  commencement  of  a  suit  by  cre- 
ditors under  the  statute. 

These  cases,  however,  are  not  authority  for  the  position 
assumed  by  the  bill  that  a  voluntary  assignment  by  a  coi^ 
poration  of  all  its  property,  for  specific  purposes,  is  ipsojitcta 
a  dissolution  as  between  the  stockholders  or  corporators. 

Such  an  act  may  lay  the  foundation  for  a  proceeding  to 
vacate  the  charter  and  dissolve  the  corporation.  Insolvency 
may  be  a  sufficient  cause  for  a  similar  proceedii^  at  the  in^ 
stance  of  stockholders  or  creditors.  So,  non-user  and  misU"> 
ser  of  the  corporate  powers  may  be  cause  of  forfeiture  when 
the  government,  by  its  proper  officer,  will  proceed  to  recall 
the  charter  or  grant  of  its  franchises.  This  can  only  be  ac- 
complished in  any  of  the  supposed  cases  by  a  direct  pro* 
ceeding  taken  against  the  corporation  itself  in  its  corpoialie 
name ;  and  until  judgment  or  decree  of  a  competent  triboBs' 
ousting  it  of  its  corporate  rights  and  pronouncing  it  dis^^l^- 
ed,  the  corporation  remains  for  all  the  legitimate  purposes 
of  its  creation. 

This  is  not  only  a  part  of  the  common  law  as  handed 
down  to  us  from  former  times,  but  it  is  now  inooiporated  inta 
the  revised  statutes  of  this  state  which  confer  jurisdiction 
upon  the  court  of  chancery  and  prescribe  the  proceedings 
which  may  be  had  against  corporations  in  certain  cases :  2 

Vol,  IV.— 17 
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1842.  R.  S.  462,  467,  and  which  declare  the  remedy  also  by  infer* 
mation  in  the  nature  of  a  quo  warranto  before  the  Supreme 
Court :  lb.  681,  §  39.  And  it  is  the  law  which  has  been  fol- 
TALKAN.  lowed  in  other  states ;  and  nowhere  is  it  more  fully  recog- 
nized and  applied  than  by  the  highest  judicial  tribunal  of 
Maryland  :  Sea  the  casfts  in  4  Gill  &  Johns.  R.  1 ;  6  lb.  205 ; 
9  lb.  366 ;  10  lb.  346. 

In  the  case  of  The  Bank  of  Maryland  (6  Gill  &  Johns. 
205)  it  is  one  of  the  points  decided  that  a  banking  corpora- 
tion, although  it  may,  by  a  transfer  of  all  its  property,  render 
itself  powerless  to  discharge  the  purposes  of  its  institution, 
yet  it  still  is  a  living  and  existing  corporation,  and  this  is 
practically  exemplified  in  a  subsequent  case  in  which  the 
same  bank  was  plaintiff:  7  Gill  &  Johns.  448,  and  see  also 
7%«  Farmer^ 3  Bank  of  Delaware  v.  Beaston^  lb.  421.  In 
the  face  of  these  authorities,  I  cannot  undertake  to  say  that 
the  American  Life  Insurance  and  Trust  Company  is  a  life- 
less institution.  It  still  retains  its  character  with  all  the 
legal  capacity  it  ever  possessed ;  and  this,  with  all  its  attri- 
butes, must  be  resolved  into  their  original  elements  before 
the  stockholders  can  step  into  this  or  any  other  court  of  ju- 
dicature and  ask  to  have  the  fragments  gathered  up  and 
distributed  among  them.  A  proceeding  for  that,  purpose 
must  be  had  in  Maryland  where  this  company  originated. 
Her  tribunals  of  law  or  equity  are  doubtless  competent  to 
afford  the  proper  relief  either  by  virtue  of  the  common  law 
powers  or  by  virtue  of  their  statutory  jurisdiction  if  any  has 
been  conferred  in  such  cases.  Although  a  denizen  of  this 
state,  this  corporation  is  foreign  and  alien  to  our  laws  and 
over  which,  for  the  purpose  of  dissolving  it  and  winding  up 
its  affairs,  the  courts  of  this  state  can  have  no  jurisdiction. 

The  views  which  I  have  thus  taken  of  the  case  and  the 
conclusions  I  have  formed  render  it  unnecessary  to  consider 
what  effect  certain  proceeding  which  some  of  the  complain- 
ants in  this  bill  and  other  stockholders  of  the  company  ap- 
pear (from  papers  recently  submitted  to  me)  to  have  taken 
before  the  chiincellor  of  Maryland,  would  have  upon  the 
proceedings  in  tkiis  suit. 

As  the  present  bill  entirely  fails  in  my  judgment,  for  the 
want  of  jurisdiction,  ttie  complainants  are  left  to  pursue  such 
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remedy  in  Maryland  as  they  should  be  adFised  is  the  proper 
one  to  dissolve  this  corporation ;  and  when  that  is  done,  and 
as  ancillary  to  a  receivership  appointed  there,  if  such  should 
be  the  case,  this  court  may  lead  its  aid  in  relation  to  any 
property  within  this  jurisdiction. 

The  order  made  upon  the  bill  in  this  cause  must  be  dis- 
charged, with  costs  to  be  taxed.(a) 


1843. 
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McRPHT  et  al.  V.  Harvet  and  others. 


Teutator  bequeathed  to  his  brothers,  J.  and  M.  and  sister  M.  and  Aeir  chil- 
dren all  his  estate,  "  and  in  case  of  the  death  of  either  of  them,  to  their 
heirs,  to  be  equally  divided  among  them  who  shall  survive  and  the  chil- 
dren and  heirs  of  the  deceased."  They  all  (J.  and  M.  and  M.  the  sister) 
died  before  the  testator.  Both  the  brothers  and  sister  left  children,  while 
one  of  the  sons  of  the  sister  had  died  also  leaving  children.  Held,  that 
these  children  (the  sister's  grand-children)  were  to  be  let  in  and  took  per 
capita, 

Tho  word  cMldren  is  not  to  be  converted  into  a  word  of  limitation,  except 
under  a  necessity  in  order  to  carry  out  a  testator's  intention. 

The  words  to  be  equallf  divided^  when  applied  to  a  gift  to  several  persons  of 
different  degrees  of  consanguinity  to  Uie  testator,  supersede  the  manner  of 
diBtribuUon  by  the  statute. 


Bill  filed  for  a  construction  of  the  will  of  Peter  Hurpby, 
late  of  the  city  of  New  York,  gentleman,  deceased  j  and  for 

(a)  The  chancellor,  in  affirming  this  opinion,  decided  thtt  where  the  offi- 
cers and  trustees  of  a  corporation  have  assigned  its  property  which  is  in  this 
state  to  persons  residing  here  and  the  rights  of  the  st^kholdeis  are  thereby 
endangered,  this  court  has  power  to  grant  relief,  ^though  the  corporation 
itself  is  located  in  another  state.  But  that  while  *^^  corporation  is  in  exis- 
tence, the  relief  which  this  court  or  any  other  <^>urt  of  chancery  is  authoriz- 
ed to  grant  would  not  extend  to  a  distributios  of  the  fmids  of  the  institution 
among  its  stockholders.  Before  that  can  be  done,  the  proper  tribunal  having 
jurisdiction  of  the  question  must  have  dissolved  the  corporation  or  declared 
its  privileges  and  franchises  forfeited.  That  to  such  an  application  as  was 
made  in  this  case  the  corporation  was  a  necessary  party ;  and  that  the  as- 
signment of  its  funds  to  trustees  would  not  dissolve  the  corporation  so  as  to 
xender  it  unnecessary  to  make  ita  party  to  the  suit 


WiU. 

Per  capii€L 
Words 
"Children" 
and  "  to  be 
equally  di- 
vided." 


UVMTBY 

V, 


138  CASES  IN  THE 

1843.  a  distribution  of  personal  property  under  it.  There  was  but 
one  bequest  in  the  will,  which  ran  in  these  words :  "  Impri* 
mis.  I  give  and  bequeath  unto  my  brothers,  James  and 
BAftTsr.  Michael  Murphy  and  sister  Margaret  and  their  children,  all 
my  estate,  real  and  personal,  as  well  in  law  as  in  equity,  in 
possession,  remainder  or  reversion ;  and  in  case  of  the  death 
of  either  of  them,  to  their  heir^to  be  equally  divided  among 
them  who  shall  survive  and  the  children  and  heirs  of  the 
deceased." 

The  brothers  and  sister,  Margaret,  James  and  Michael, 
died  before  the  testator. 

Margaret,  prior  to  her  death,  had  married  one  John  Lawler, 
who  was  also  dead ;  but  they  had  five  children,  namely, 
Mary,  Elizabeth,  Thomas,  Peter  and  Michael,  the  said  last 
mentioned  Michael  having  died  and  left  five  children ;  and 
the  main  question  for  the  court  was,  as  to  whether  these- 
children  (grand-children  to  the  testator)  took  and  to  what 
extent. 

James  and  Michael  Murphy,  the  brothers  of  the  testator, 
left  several  children  who  were  named  and  made  parties. 

Mr.  Robert  Emmet  and  Mr.  A.  L.  Robertson^  appeared 
for  different  parties. 

The  Vice-Ch ancellor  : — "  Equality  is  equity."  Under 
the  will,  the  two  brothers  and  sisters  of  the  testator,  had 
they  survived  him,  and  their  children  living  at  his  death, 
would  have  taken  in  equal  shares  per  capita;  all  faring 
alike  in  the  division  and  distribution  of  the  property :  the 
word  chUdren,  as  used  in  this  will,  being  a  word  of  purchase 
constituting  al\  who  answer  the  description  devisees  or  leg- 
atees in  their  owh  right.  '*  Children"  is  naturally  a  word  of 
purchase  and  is  not  to  be  construed  or  converted  into  a  word 
of  limitation,  except  fiom  necessity  in  order  to  carry  out  the 
intention  of  the  testator  in  giving  effect  to  the  will :  Buffar 
V.  Bradford,  2  Atk.  291 ;  I  Roper  on  Leg.  70. 

The  brothers  and  sister  of  the  testator  having  died  before 
him,  an  event  provided  for  by  the  will,  the  children  surviv- 
ing became  legatees.  The  words  <<  and  in  case  of  the  death 
of  either  of  them,  to  their  heirs  to  be  equally  divided  among 
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them  who  shall  survive,"  carries  the  gift  of  the  whole  estate  1843. 
over  to  the  children  who  have  survived  their  parents,  per 
capita  and  not  per  stirpes :  the  word  heirs,  as  there  used, 
being  of  the  same  meaning  as  the  word  children  and  the  hastet. 
further  words  "  and  the  children  and  heirs  of  the  deceased" 
forming  the  concluding  part  of  the  same  sentence  were  evi- 
dently to  include,  in  the  survivorship,  the  children  of  any 
deceased  child  of  a  brother  or  sister  and,  of  course,  lets  in 
the  four  children  of  Michael  Jjawler,  deceased,  the  grand- 
children of  the  testator's  sister  Margaret,  to  take.  Whether 
they  take,  also,  per  capita  or  only  the  share  which  would 
have  belonged  to  their  deceased  father,  Michael  Lawler,  is 
somewhat  a  question.  I  think,  however,  in  accordance  with 
the  rules  laid  down  by  Mr.  Roper  and  the  cases  cited  by  him, 
(L  Roper  on  Leg.  127, 128)  that  they  take  per  capita  in  their 
own  right  and  not  as  representatives  of  their  deceased  father, 
of  what  would  have  been  mere!  y  his  share.  The  controlling 
words  are  "  to  be  equally  divided."  The  words,  when  ap- 
plied to  a  gift  to  several  persons  of  different  degrees  of  con- 
sanguinity to  the  testator,  supersede  the  manner  of  distribu- 
tion which  the  statute  of  distributions  has  prescribed.  I 
assume,  from  the  pleadings,  that  Michael  Lawler  died  before 
the  testator.  If  the  fact  be  otherwise,  that  is  to  say,  if  he 
survived  the  testator,  then  his  four  children  are  not  legatees, 
but  the  share  vested  in  Michael  the  father  and  should  bo 
paid  over  to  his  legal  representatives,  namely,  to  his  executor 
or  administrator  who  should  be  before  the  court.  There  is 
enough,  however,  stated  in  the  bill  and  admitted  by  the  an- 
swers to  show  that  Michael  Lawler  died  before  the  testator. 
So,  with  respect  to  the  death  of  those  of  the  children  of  the 
testator's  brother  James  and  of  his  sister  Margaret,  namely, 
Thomas  Lawler,  Peter  Lawler  and  James  Murphy,  there  is 
enough  for  what  is  stated  to  warrant  the  presumption  of 
their  death  and  to  authorize  the  making  of  a  decree  exclud- 
ing them. 

Decree^  that  the  costs  of  the  parties  to  the  suit,  ex- 
cepting John  Clements,  be,  in  the  first  place,  paid  out  of  the 
fund  in  the  hands  of  the  administrators ;  and  that  they,  then^ 
distribute  and  pay  over  the  residue  equally  to  and  among 
the  parties  named  per  capita^  &c. 
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Leavitt,  Receiver  of  the  North  American  Trust  and  Bank- 
ing Company  v,  Yates  and  others. 


Where  an  act  is  done  hy  a  company  pursuant  to  a  resolution  of  a  board  of 
its  directors  at  a  meeting  not  objected  to  by  its  officers  at  any  time,  the 
mere  regularity  or  irregularity  in  the  convening  of  that  board  will  not  be 
an  objection  to  the  act  done.    The  power  to  do  the  act  is  another  question. 

An  association,  under  the  general  banking  law,  may  borrow  money  to  dis- 
count notes  and  also  to  purchase  state  stocks  and  other  securities  to  be  de- 
posited with  the  comptroller ;  but  it  has  no  right  to  borrow  money  to  be 
used  in  speculations  or  in  mercantile  or  other  business  having  no  relation 
to  the  ordinary  business  of  a  bank. 

Directors  of  a  company  are  but  agents  for  the  benefit  of  others. 

If  an  association  under  the  general  banking  law  has  made  extensive  opera- 
tions of  a  speculative  character  in  state  stocks  and,  thereby,  become 
greatly  embarrassed,  it  cannot  raise  funds  by  an  issue  of  its  notes  or  obli- 
gations, secured  by  a  pledge  or  assignment  in  trust  of  its  remaining  assets 
in  order  to  satisfy  creditors  whose  demands  have  not  grown  out  of  legiti- 
mate banking  business.  It  may  be  different  where  the  demands  of  existing 
creditors  grow  out  of  legitimate  banking  business,  and  provided  the  money 
expected  to  be  raised  is  necessary  and  intended  to  be  applied  to  discharge 
bona  fide  debts  of  that  character.  And  where  such  a  pledge  and  an  assign- 
ment in  trust  has  been  made,  and  it  is  difficult,  before  proofs  have  been 
taken,  to  discriminate  between  the  character,  hoTtafdes^  and  the  legitimacy 
of  the  claims  of  creditors  thereunder,  it  is  the  duty  of  the  court  to  grant  an 
injunction  and  appoint  a  receiver. 

An  unlawful  transaction  is  not  to  be  upheld  merely  because  there  has  been 
honest  intention  and  good  faith  in  those  who  caused  it.  It  must  be  judged 
by  law  and  not  by  motive. 

On  the  15th  of  December,  1840,  the  North  American  Trust  and  Banking 
company  issued  800  promissory  notes,  all  of  the  same  date,  payable  thirteen 
months  thereafter,  in  favor  of  their  clerk,  who  indorsed  them,  not  for  the 
purpose  of  adding  anything  to  their  security,  but  to  give  them  currency 
without  further  trouble.  Four  hundred  of  them  being  $500  each  and  the 
remaining  four  hundred  for  $1,000  each  (amounting  in  the  aggregate  to 
$600,000.)  At  the  foot  of  each  note  was  this  memorandum :  "  The  pay- 
ment of  this  obligation,  with  others,  amounting  in  the  aggregate  to  $600,- 
000,  is  guaranteed  by  the  transfer  of  securities  estimated  at  $800,000,  under 
a  deed  of  trust  executed  between  the  company  and  H.  Y.,  T.  G.  T.  and 
W.  C.  N.  Trustees,  bearing  even  date  herewith."  These  notes  were  de- 
livered out  principally  to  directors  and  agents  to  raise  money  and  bring  it 
into  the  association.  HeJd^  that  these  notes  had  so  far  the  character  of 
circulating  notes  as  to  be  within  the  restraining  law  of  1830,  (1  R.  S.  713) 
and  the  act  of  May  14,  1840,  and  were  consequently  illegal.  Also  that 
they  were  void  from  the  fiict  that  they  were  not  based  on  the  pledge  of 
securities  with  the  comptroller  nor  intended  to  be  countersigned  and  regis- 
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tered  as  required  by  the  banking  law.    Likewise  that,  the  notes  being  void, 
the  accompanying  trust  deed,  made  for  their  security  and  payment,  had  no 
legal  effect  and  was  void.    It  wotUd  seem  also  that  such  trust  deed  was 
fraudulent  in  law  as  tending  to  hinder  and  delay  creditors.    Still  it  might 
be  that  creditors  dealing  with  the  company  in  legitimate  banking  business 
and  induced  to  accept  some  of  these  notes  on  the  strength  of  the  trust,  at 
the  same  time  relinquishing  other  securities,  would  be  remitted  to  their 
original  rights  and  securities.    No  protective  equity,  however,  attached  in 
iavor  of  parties  on  the  ground  of  their  having  bought  and  paid  for  ex- 
change or  made  loans  or  advances  of  money  or  assumed  liabilities  for  the 
company,  or  given  up  its  certificate  of  deposit  on  the  strength  of  having 
received,  as  security,  the  notes  and  the  trust  merely  on  the  faith  of  the 
security  the  latter  was  intended  to  afford.    But,  if  the  parties,  on  taking 
the  notes,  had  been  expressly  promised  or  had  expressly  stipulated  for  a 
pledge  or  hypothecation  of  bonds  and  mortgages  or  other  securities,  as 
collaterals,  (the  notes  proving  to  be  illegal  and  void)  they  might  insist  on 
a  fulfilment  of  the  stipulation  in  respect  to  to  the  pledge  by  way  of  equitable 
mortgage ;  and  the  court,  on  proof,  which  must  not  be  feeble,  would  compel 
a  restoration  as  a  condition  of  annulling  the  new  security. 
And,  on  this  latter  principle,  where  sl  bona  fide  creditor  of  the  association  had 
had  bonds  and  mortgages  assigned  to  him  as  security,  and  was  encouraged 
to  give  up  such  bonds  and  mortgages  and  take  some  of  the  said  notes  em- 
braced by  the  said  trust-deed  on  an  urgent  assurance  from  the  president 
(and  the  being  shown  a  written  opinion  of  the  counsel  of  the  association) 
that  such  notes  were  valid  and  well  secured  by  the  trust  deed,  and  the  said 
bonds  and  mortgages  still  remained  as  part  of  the  assets  embraced  by  the 
said  trust  and  bad  not  been  passed  away.    Heldf  that  such  creditor,  (the 
court  deciding  against  the  trust  deed)  was  entitled  to  a  restoration  of  the 
bonds  and  mortgages. 
Where  a  trust  deed,  made  by  a  banking  association  with  a  view  to  protect 
the  holders  of  its  certificates,  is  set  aside,  a  holder  who  was  induced  to  take 
some  of  them  and  give  up  bonds  and  mortgages  which  the  association  had 
before  transferred  to  him  as  security  for  indebtedness,  and  this  was  done  at 
the  request  and  upon  the  earnest  assurance  of  the  association  of  the  validity 
of  such  trust-decxi  and  certificates,  and  an  opinion  of  counsel  was  shown 
by  way  of  further  inducement.    Held^  that  the  holder  was,  through  Ms 
answer,  entitled  to  have  the  bonds  and  mortgages  restored  to  him  without 
the  necessity  to  file  a  cross-bill. 
Trustees  of  an  invalid  trust,  who  reasonably  defended  it  but  who  were  cog- 
nizant of  all  the  transactions  out  of  which  its  invalidity  arose,  decreed  to 
bear  their  own  costs. 
The  right  of  a  banking  association  to  purchase  state  stocks  attaches  only 
when  the  object  is  to  effect  a  deposit  or  pledge  of  the  same  for  circulating 
notes,  or,  if  for  any  other  purpose,  it  should  be  the  investment  of  capital 
or  surplus  funds  for  the  sake  of  interest.    It  shouM  not  be  done  on  credit 
and  by  a  deposit  of  their  securities  and  for  speculation  with  a  view  to 
profit. 
Nor  can  such  an  association  purchase  upon  credit  (not  for  an  investment) 
depreciated  paper  of  the  banks  of  other  states  at  a  discount,  with  an  inten- 
tion to  re-sell  the  same  at  an  expected  profit  or  to  be  laid  out  in  cotton  at 
the  South  to  be  shipped  to  Europe. 
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Nor  can  snch  an  association,  especially  yfhile  it  is  in  pecuniary  difficolties, 
buy  up,  with  its  own  bills  of  exchange,  shares  of  its  own  capital  fot  the 
purpose  of  being  sold  again  and,  in  the  mean  time,  of  being  used  as  a 
means  of  raising  money. 

The  revised  statutes^  on  the  subject  of  preventing  the  insolvency  of  monied 
corporations  and  to  secure  the  rights  of  creditors  and  stockholders,  apply 
to  associations  under  the  general  banking  act  of  1838. 

Trust-deed  set  aside  on  the  complaint  of  a  receiver :  as  the  court  considered 
the  trustees  so  placed  that  they  could  not  well  do  otherwise  than  defend  it, 
and  yet,  as  the  fact  was  that  they  were  not  strangers  to  the  transactions  out 
of  which  it  arose  and  accepted  the  trust  knowingly,  they  were  decreed  to 
bear  their  own  costs ;  and  the  receiver  was  allowed  his  costs  out  of  the 
fund. 


Dec.  4,  5, 
6,9,10,11, 
1843. 

Bank. 
Banking 
Associa- 
tion. 

Corpora- 
tion.    " 
Directors. 
Assigfir 
tnent. 
Trust 
Deed, 
Fraud. 
Equitable 
Mortgage. 
Pleading. 
Cross  BUI. 
Costs. 
General 
Banking 
Law. 
Receiver. 


Bill  filed  to  set  aside  a  certain  trust  deed  or  instrument  in 
writing,  bearing  date  the  fifteenth  day  of  December,  one  thou- 
sand eight  hundred  and  forty,  executed  between  the  North 
American  Trust  and  Banking  Company  of  the  first  part,  and 
the  defendants,  Henry  Yates,  Thomas  6.  Talmage  and  Wil- 
liam Curtis  Noyes,  as  trustees  of  the  second  part ;  and  to  have 
the  securities  transferred  to  the  said  trustees,  by  means  of 
the  said  instrument  for  the  purpose  of  securing  the  payment 
of  certain  notes  of  the  said  company,  delivered  up  to  the 
complainant  as  receiver  of  the  effects  of  the  said  company. 

The  bill  alleged  that  the  complainant  was  informed  and 
believed  that,  in  the  latter  part  of  June  or  the  beginning  of 
July,  one  thousand  eight  hundred  and  thirty-eight,  articles 
of  association  were  entered  into  by  certain  persons  to  carry 
on  the  business  of  banking,  under  the  act  in  that  case  made 
and  provided,  passed  I8th  April,  1838.  That  the  name  as- 
sumed was  The  North  American  Trust  and  Banking  Com- 
pany: that  the  association  was  regularly  organized  under 
the  act  and  by  articles  of  association ;  and  commenced  the 
business  of  banking,  until  enjoined  by  the  court  of  chancery. 
That,  by  an  order  of  the  court  in  the  case  of  George  M. 
TVacey  v.  Tfiomas  G.  Talmage^  president  of  the  North 
American  Trust  and  Banking  Company,  the  company,  its 
officers  and  agents  were  suspended  from  exercising  any 
rights,  privileges  or  franchises;  and  it  was  ordered  that  a 
receiver  should  be  appointed  and  the  company,  its  officers 
and  agents  should  deliver  over  all  the  property  and  effects, 
&c.    That,  pursuant  to  the  act  respecting  the  appointment 
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of  receivers  of  monied  institutions,  passed  27th  April,  1841,  1843. 
and  to  the  above  mentioned  order  and  by  a  further  order  the 
complainant  was  appointed  receiver ;  and  had  accepted  the 
trust,  &c.,  under  the  control  of  the  bank  commissioners,  by  tatm. 
whose  direction  this  suit  was  instituted.  That,  on  or  about 
the  twelfth  day  of  October,  in  the  year  one  thousand  eight 
hundred  and  forty-one,  the  company  and  its  officers  assigned 
and  delivered  over  the  property,  &c.,  to  the  complainant  as 
such  receiver.  That,  an  agreement  was  made  between 
Thomas  G.  Talmage,  President  of  the  said  association,  for 
and  in  behalf  of  the  said  association,  of  the  first  part  and  the 
defendants,  Henry  Yates,  Thomas  G.  Talmage  and  William 
Curtis  Noyes  of  the  second  part ;  and  that  there  was  annexed 
thereto  a  schedule  of  the  bonds,  properties  and  effects  em- 
braced thereby,  as  well  as  the  blank  form  of  proposed  pro- 
missory notes  or  obligations  to  be  issued  thereunder. 

That  the  bonds,  properties  and  effects  mentioned  in  this 
schedule  were,  in  fact,  delivered  to  the  trustees  and  have 
been  and  are  now  retained  by  them  under  color  of  the  said 
instrument ;  and  that  Thomas  G.  Talmage,  as  president,  ex- 
ecuted assignments  of  them.  That  the  book  of  minutes  of 
the  proceedings  of  the  board  of  directors  set  forth  a  meeting 
of  the  board  on  the  fourth  day  of  January,  one  thousand 
eight  hundred  and  forty-one  and  a  resolution  then  passed  to 
create  a  new  trust,  authorizing  the  officers  to  select  the  se- 
curities and  place  them  in  the  hands  of  the  said  defendants, 
Yates,  Talmage  and  Noyes,  and  to  execute  the  necessary 
papers  prepared  by  the  counsel  to  carry  said  trust  into  effect. 
That  the  meeting  was  not  a  regular  quarterly  meeting  nor  any 
meeting  providedfor  by  the  articles  of  association  orbye-laws; 
that  it  did  not  appear  from  the  said  minutes  by  whom  or  in 
what  manner  it  was  convened  or  that  the  notices  were  given 
as  required  by  the  bye-laws  and  the  bill.  Charged  that  the 
meeting  was  irregular  and  the  proceedings  illegal  and  void ; 
and  insisted,  that  there  was  no  other  resolution  in  the  said 
minutes  nor  any  other  authorizing  the  making  of  the  said 
agreement  or  the  delivery  of  the  said  property  or  the 
issuing  of  any  notes  under  it.  The  bill  also  showed,  that 
eight  hundred  bills  or  notes,  purporting  to  be  made  by  the 
said  association,  were  issued  or  put  in  circulation  by  the 
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1843.  association  or  its  ofiicers  or  agents  about  the  time  of  making 
the  said  instrument  in  writing  of  even  date  with  the  same', 
payable  to  the  order  of  Elam  H.  Gibbs  in  thirteen  months 

TATBf.  with  seven  per  cent,  interest,  and  that  four  hundred  of 
theni  were  for  a  thousand  dollars  each,  and  a  like  number 
of  them  for  $600  each,  making,  in  all,  six  hundred  thousand 
dollars,  and  that  copies  of  the  notes  are  annexed. 

The  following  is  the  form  of  one  of  such  notes,  (those 
made  out  for  $1,000  each  were  exactly  similar.) 

New  York,  December  15^A,  1840, 

I*  $500  dlls.  No. 

1  '" ^ 

g       Thirteen  months  after  date  the  North  American  ^^ 

O    Trust  and  Banking  Companjf  promise  to  pay  at  ^ 
^  their  Banking  House  to  the  order  of  Elam  H.  Gibbs  S 
;!S  for  value  receivedj  the  sum  of  Jive  hundred  dollars,  ^ 
ja  with  interest  thereon  at  the  rate  of  seven  per  centum  ^ 
^  per  annum.  5] 

g  Thomas  G.  TaJmage,  S* 

•^  President.       ^ 

g  D.  E.  Tylee, 

K  Cashier. 

Sjr*  The  payment  of  this  obligation  toith  others 
amounting  in  the  aggregate  to  $600,000,  is  guar- 
anteed by  the  transfer  of  securities  estimated  at 
"^  $800,000,  under  a  deed  of  trust  executed  between 
•g   the  Company  and  Henry  Yates,  Thomas  G.  Talmage 
1^  and  William  Curtis  Noyes^  trustees,  bearing  even 
date  herewith. 

Also,  that  the  said  notes  or  bills  were  endorsed  in  blank 
by  Gibbs,  before  being  issued ;  that  Gibbs  was  a  clerk  in 
the  bank,  but  the  notes  were  not  made  payable  to  him  for 
the  purpose  of  paying  any  indebtedness  of  the  association 
to  him,  nor  received  by  him  for  any  bona  fide  or  valuable 
consideration:  but  were  so  made  payable  and  indorsed 
solely  for  the  purpose  of  making  them  negotiable  and  trans- 
ferable by  selling  ^s  if  they  had  been  made  payable  to 
bearer.  That  Gibbs  was  insolvent ;  and  did  not  endorse 
them  for  security.  That  there  was  no  resolution  of  the 
directors  authorizing  the  issuing  of  the  said  notes,  but  the  one 
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passed  on  ihe  fourth  day  of  January,  one  thousand  eight      1843. 
hundred  and  forty-one.    The  foil!  charged  that  they  were 
not  issued  by  virtue  ef  any  resolution  or  authority  of  the 
board  of  directors.     Also,  that  the  trust  agreement  was      tatss. 
made  and  the  property  under  it  deliyered  solely  for  the 
purpose  of  securing  the  holders  of  the  said  bills  or  notea 
The  complainant  submitted  that  the  issuing,  &c.  of  the 
notes  Of  bills  was  illegal  and  contrary  to  an  act  to  amend 
the  act  entitled  "  An  act  to  authorize  the  business  of  bank- 
ing,'' passed  the  14th  day  of  May,  1840,  and  contrary  to  the 
act  to  authorize  the  business  of  banking ;  and  that  the  bills 
were  void  and  ^11  conveyances  connected  with  them.    He 
also  insisted  that  tlje  bills  were  not  delivered  to  the  com- 
pany by  the  comptroller  or  secured  by  the  pledge  of  pro- 
perty with  him,  nor  countersigned  or  registered  in  the 
comptroller's  office;  and  that  the  issuing  was  an  illegal 
attempt  to  evade  tho  general  banking  law.    Also,  the  bill 
charged  that  when  the  said  instrument  in  writing  was  made 
and  the  said  notes,  6ce.  w%re  issued,  the  North  American 
Trust  and  Banking  Company  were  insolvent  and  had  long 
before  been  embarrassed  and  unable  to  meet  its  pecuniary 
engagements  without  extensions  and  sacrifices  and  borrow- 
ing money  by  unusual  means.    Also,  that  the  said  coeapany 
had  long  before  the  said  fifteenth  day  of  December,  one 
thousand  eight  hundred  and  forty,  in  order  to  pay  its  debts 
or  obtain  extensions  or  renewals,  transferred  to  trustees 
about  two  million  five  hundred  thousand  dollars  of  its 
bonds  and  mortgages  received  for  stock*cr  certificates  or 
debts  or  discounted.    Also,  that  about  three-fourths  of  the 
capital  stock  was  so  assigned  to  secure  the  payment  of  three 
separate  sets  of  bonds  dated  February,  one  thousand  eight 
hundred  and  forty ;  and  payable,  one  million  five  hundred 
thousand  dollars  on  the  first  day  rf  February,  one  thousand 
eight  hundred  and  forty-five  and  five  hundred  thousand 
dollars  on  the  first  day  of  February,  one  thousand  eight 
hundred  and  forty-seven ;  and  that  the  said  bonds  were 
made  to  procure  money  to  meet  debts  incurred  by  losses 
which  the  company  could  not  meet  in  the  regular  course  of 
business  or  to  aid  in  extensions  or  renewals ;  and  that  but  a 
small  portion  of  the  moneys  raised  from  them  was  used  in 
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1843.  the  banking.  That  the  company  was  prevented  from  sush 
pension  and  open  and  public  insolvency  by  the  said  resort 
to  unusual  means  to  raise  money ;  and  that  it  was,  several 

TATst.  times,  on  the  eve  of  suspension  before  making  the  said  in* 
strument  in  writing ;  and  particularly  in  July,  one  thousand 
eight  hundred  and  forty.  That  the  said  instruments  in 
writing  and  the  notes  or  bills  issued  under  it  were  made  to 
meet  some  outstanding  debts  or  to  raise  money  to  pay  the 
same  or  to  obtain  a  further  renewal  or  extension  of  the  same 
and  not  in  the  regular  course  of  the  business  of  banking  or 
for  the  purpose  of  banking,  &e.  That  at  and  before  the 
issuing  of  the  said  notes  and  before  the  said  fifteenth  day 
of  December,  one  thousand  eight  hundred  and  forty,  the 
said  association  was  insolvent ;  and  that  the  said  instru* 
ment  in  writing  was  made  and  the  said  notes  paid  out  and 
delivered  and  the  said  property  conveyed  to  the  said  trustees 
when  the  said  company  was  insolvent  or  in  contemplation 
of  insolvency,  with  the  intent  to  give  a  preference  to  some 
particular  creditor  over  other  cr^itors  and  was  so  received 
by  the  said  trustees ;  and  that  there  were  other  creditors, 
to  a  large  amount,  whose  claims  were  not  secured  by  the 
same.  That  nearly  all  the  property  and  effects,  remaining 
in  the  hands  of  the  directors,  were  embraced  and  de- 
livered over  in  and  by  said  instrument  in  writing.  That 
the  comjiany  had  no  considerable  remaining  capital  or 
means  adequate  to  carry  on  the  business  of  banking ;  but 
was  deprived  of  the  same  and  disenabled  to  carry  on  the 
said  business  of  banking  by  means  of  such  transfer.  Also, 
that  the  security  of  the  creditors  of  the  company  not  there- 
by provided  for  waa  impaired  by  the  said  transfer :  the  pro- 
perty and  effects  not  being  under  the  control  of  the  dii-ec- 
tors  chosen  by  the  stockholders  or  provided  for  by  the  said 
act  to  authorize — and  that  said  transfer  and  delivery  was 
illegal  and  not  authorized  by  the  articles  of  association  or 
bye-laws.  That  the  nominal  amount  of  the  property  so  set 
forth  was  about  one  million  of  dollars ;  but  that  it  was  es- 
timated at  thjB  time  at  eight  hundred  thousand  dollars. 
That  the  said  trustees  had  not  given  any  security,  &c. ; 
that  they  were  not  responsible  to  the  amount  thus  commit- 
ted to  them.    And  that  Talmage  and  Yates  were  among 
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the  original  associates  who  formed  the  said  association  and  1843. 
were  elected  in  the  first  board  of  directors.  That  the  de- 
fendant  Yates  was  chairman  of  the  committee  of  invest- 
ments and  finance  from  its  organization  in  July,  om  thou-  tatbc 
sand  eight  hundred  and  thirty-eight,  up  to  the  month  of 
August,  one  thousand  eight  hundred  and  forty ;  that  the 
defendant  Talmage  was  chosen  a  member  of  the  said  com-* 
mittee  about  the  thirteenth  day  of  August,  one  thousand 
eight  hundred  and  forty,  and  acted  as  such  until  the  resig- 
nation of  Yates  on  the  fifth  day  of  August,  one  thousand 
eight  hundred  and  forty,  as  chairman,  when  Talmage  was 
elected  chairman;  that  Talmage  was  vice-president  and 
was  elected  president  in  the  latter  part  of  one  thousand 
eight  hundred  and  forty,  and  continued  to  act  until  sus. 
pended  and  enjoined.  Also,  that  all  the  trustees  had  full 
knowledge  of  all  the  matters  before  alleged  so  far  as  they 
in  any  manner  afiected  the  said  trust.  That  the  said  pro- 
perty and  effects  were,  by  the  said  instrument  in  writing, 
held  by  the  said  trustees  for  the  holders  for  the  time  being 
g[  the  said  notes  or  bills  of  the  said  company  respectively, 
according  to  the  amount  held  by  each  individual  after  de- 
fault in  payment  and  the  said  property  and  effects  were,  by 
the  said  instrument  in  writing,  to  be  realized  or  collected 
and  the  proceeds  paid  to  such  holders  so  as  to  discharge  the 
said  notes  if  sufficient  and  if  not  sufficient  for  a  payment  in 
full,  then,  in  rateable  proportions.  That  there  was  no  power 
given  to  the  said  trustees  to  discriminate  between  bonajide 
holders  or  holders  for  full  value  and  such  as  hold  the  said 
notes  as  collateral  or  without  consideration  or  for  a  partial 
or  illegal  consideration  ;  nor  had  the  said  trustees  any  power 
to  adjust  or  ascertain  the  amount  or  legality  of  any  demand 
set  up  by  the  holders  of  the  said  notes  or  bills  against  the 
said  company  or  to  refuse  payment  of  any  part  of  the  notes 
held  for  the  time  being  by  any  person  in  case  the  amount 
were  greater  than  what  was  actually  due. 

The  bill  then  set  forth  the  present  holders  of  the  notes, 
so  far  as  they  were  known ;  and  among  these  were  the  de- 
fendants Messrs.  Palmers,  McKillopp,  Dent  &,  Co.,  The 
Bank  of  the  United  States,  The  Girard  Bank,  William  Yyse, 
De  Launay  &  Co.,  Ezra  Clark  and  The  Fund  Commissioners 
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1843.       of  Illinois.    And  the  complainant  stated  his  fears  that  the 

^-^^>^'^»     property  in  the  hands  of  the  said  trustees  would  be  paid  in 

t7.  pcLft  to  persons  who  had  no  legal  claim  against  the  said  as- 

TATsa.  socid^tion  or  no  claim  to  the  amount  of  the  notes  held  by 
them  and  to  insolvent  persons  from  whom  it  could  not  be 
lecoyered,  &^  or  that  the  receiver  would  be  put  to  trouble 
and  ezfiense  in  recovering  the  same.  Also,  it  was  alleged 
that  there  were  other  respects  in  which  it  would  be  inequi- 
table and  unjust  to  the  other  creditors  and  to  the  stockhol- 
ders and  receiver  to  apply  the  said  trust  funds  to  the  payment 
of  the  holders  for  the  time  being  of  the  said  notes.  Also,  that 
some  of  the  notes  were  delivered  to  S.  D.  Dakin,  an  agent, 
to  raise  money ;  and  no  full  or  complete  account  had  been 
rendered  by  him.  Nor  did  it  appear  from  the  books  of  the 
company  nor  had  the  complainant  any  knowledge  whether 
the  said  notes,  committed  to  said  agent,  remained  in  their 
hands  or  had  been  parted  with  and  put  in  circulation.  AU 
ao,  that  the  said  notes  were  none  of  them  issued  on  the  day 
they  bore  date,  but  at  different  times  thereafter,  yet  bore  in- 
terest from  their  date  and  it  appeared  from  the  books  that 
the  said  interest  was  not  in  many  cases  accounted  or  allow- 
ed for  when  they  were  issued.  That  in  the  months  of  May, 
June  and  July  one  thousand  eight  hundred  and  forty-four  a 
quantity  of  the  said  notes,  to  the  amount  of  seventy-six 
thousand  five  handred  dollars  or  thereabouts,  were  returned 
or  repaid  to  the  6aid  association  in  the  course  of  business 
and  that  all  of  the  said  notes  or  bills  so  returned  were 
afterwards,  but  at  what  particular  time  was  to  your  orator 
unknown,  reissued  or  again  put  in  circulation  by  the  said 
association  or  its  officers,  so  that  none  remained  on  hand  or 
came  into  the  complainant's  possession  as  receiver,  except 
two  of  the  said  notes  or  bills  for  five  hundred  dollars  each. 
That  the  bills  would  become  due  on  the  fifteenth  day  of 
January  one  thousand  eight  hundred  and  forty-two  and 
that  the  receiver  had  not  funds  and  had  no  prospect  of  ob- 
taining any  to  pay  them  even  if  he  ought  so  to  do.  That 
the  assets  of  the  company  were  represented  in  the  annual 
statement  under  oath  of  the  president  on  the  fourth  day  of 
July  one  thousand  eight  hundred  and  forty-one  as  follows  : 
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Real  estate  belonging  to  the  association       $13,460  00       1843. 


Shares  of  stock  held  absolutely : 

State  Stocks  at  par       .        .        .     *  .     1,755,040  00 
Other  stocks  valued  at     .        .        .  48,250  00 


$1,803,290  00 
Amount  of  debts  due  the  association  $5,680,251  37 

$7,396,991  37 

And  the  debts  of  the  company  as  follows  : 

Amount  of  debts  due  from  the  associa- 
tion    $4,662,666  41 

And  that  the  assets  which  came  into  the  hands  of  the 
receiver  were  of  little  value.  That  it  was  morally  certain 
that  default  would  be  made  in  the  payment  of  the  said 
bills  ;  and  that  the  duties  and  powers  of  the  trustees  con- 
sequent thereon  would  take  effect.  That  the  complainant 
was  advised  and  insisted  that  the  said  defendants,  trus- 
tees, were  officers  and  agents  of  the  said  association  and 
were,  under  the  order  of  the  court  aforesaid,  restrained  and 
ought  to  have  delivered  over  the  said  property  and  effects  to 
the  complainant  on  his  appointment  as  receiver.  Also,  that 
if  the  said  trust  be  not  wholly  illegal  and  void,  but  be  held 
good  for  any  purposes,  the  said  trustees  should  be  removed 
and  the  complainant  be  substituted,  as  they  are  not  officers 
known  to  the  law  and  have  a  compensation  not  fixed  by 
law  and  have  no  power  to  adjust  and  compromise  ;  where- 
as the  complainant  is  the  officer  appointed  to  liquidate  the 
affairs  of  the  said  company  under  the  direction  and  advice 
of  the  bank  commissioners. 

That  the  bill  also  showed  that  the  said  Yates,  Sec.  (trus- 
tees,) had  already  collected  considerable  sums ;  and  were  pro- 
ceeding to  collect  and  foreclose  and  also  promised  to  declare 
a  dividend  in  January  one  thousand  eight  hundred  and 
forty-two.  That  the  principal  management  of  the  business 
was  in  the  hands  of  the  defendant  Talmage ;  and  that  Yates 
was  a  holder  to  a  considerable  amount  of  the  said  bills  is- 
sued under  the  trust.  Also,  that  twenty-nine  thousand  dol- 
lars are  not  accounted  for  in  the  books,  d&c. 
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1843.  Prayer :  That  the  instrument  in  writing  and  all  assign* 

ments  or  agreements  pursuant  thereto  might  be  decreed  null 
and  void  and  be  discharged  of  record.    Also,  that  the  said 

TATBc  trustees  might  be  forthwith  ordered  and  finally  decreed  to 
transfer  and  convey,  on  oath,  before  a  master  to  the  receiver, 
all  the  property  and  effects  received  under  the  said  trust 
remaining  in  their  possession ;  and  execute  all  proper  in- 
struments and  deliver  over  all  property  received  in  ex- 
change or  payment  or  in  satisfaction  of  any  of  said  trust 
or  effects.  Also,  that  they  might  account  for  all  monies, 
properties  and  effects  received  by  them  at  any  time  through 
or  by  means  of  the  said  instrument  in  writing  on  oath  be- 
fore a  master  and  might  assign  and  transfer  it  to  the  re- 
ceiver. And  that  if  it  should  appear,  on  such  accounting 
or  otherwise,  that  the  said  trustees  bad  paid  out  or  parted 
with  any  of  the  said  property  or  its  proceeds,  that  they 
might  account  for  and  pay  over,  in  money,  the  full  value 
of  the  property  so  parted  with  and  make  good  any  defi- 
ciency in  the  said  trust  funds.  That  they  may  deliver  over 
all  title  deeds,  vouchers,  &c  \  and  that  they  might  discover 
and  set  forth  the  present  holders  of  the  said  bills  or  notes 
at  present  unknown  to  your  orator,  so  that  they  may  be 
made  parties  to  this  bill.  Also,  that  if  the  said  instrument 
in  writing  should  not  be  declared  void,  that,  then,  the  said 
trustees  might  be  removed  and  the  complainant  be  substi- 
tuted. And  that  the  said  trustees  might  be  forthwith  sus- 
pended from  their  powers,  privileges  and  franchises ;  and 
be  enjoined  and  restrained  from  exercising  them.  Also, 
that  they  might  be  enjoined  from  selling,  transferring,  &c. 
any  of  the  said  property,  except  to  the  complainant  as  such 
receiver;  and  from  destroying,  cancelling,  discharging,  d&c. 
any  of  the  same.  And  from  collecting  or  recovering  any 
money  on  account  of  the  same  or  foreclosing,  ice.  And 
from  paying  over  any  monies,  effects,  &c.  to  any  of  the 
holders,  &c.  And  that  the  receiver,  complainant,  might  be 
substituted  in  all  suits  brought  by  them.  Also,  that  the 
complainant  might  have  a  reference,  with  leave  to  examine 
the  defendants  and  others  on  oath  respecting  any  property 
in  their  possession  or  in  regard  to  papers,  d&c.  And  also,  gen- 
eral relief. 
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The  trustees  and  different  holders  of  the  notes  were  made       1843. 
defendants. 

The  defendants,  the  trustees,  by  their  answer,  admitted 
inter  alia  that  the  meeting  at  which  it  was  resolved  to  form  tatm. 
this  trust,  was  not  a  quarterly  meeting  or  one  expressly  pro- 
vided for  by  the  articles  or  bye-laws  and  that  it  did  not  ap- 
pear, by  the  minutes,  by  whom  it  was  convened.  But  that 
the  bye-laws  gave  power  to  the  president  to  call  such  said 
meeting  and  that  the  cashier  or  second  cashier  should  sign 
the  notices  and  eleven  directors  would  have  to  form  a  quo- 
rum. Averment,  that  the  said  meeting  was  directed  by 
the  president  and  that  notices  were  issued  by  the  second 
cashier  and  transmitted  to  directors ;  and  that  fourteen  di- 
rectors (named)  attended  and  voted  the  adoption  of  the  pre- 
amble and  resolution  set  forth  in  the  bill.  Also,  that  the 
said  meeting  was  regular  and  the  proceedings  valid.  The 
defendants  admitted  that  there  was  no  minute  of  any  vote 
authorizing  the  said  instrument  or  the  delivery  of  the  said 
property  to  the  said  trustees  or  the  issuing  of  the  said  obli- 
gations as  stated,  save  the  said  preamble  and  resolution  of 
January  the  fourth  one  thousand  eight  hundred  and  forty- 
one.  They  admitted  that  no  other  resolution  ever  author- 
ized the  said  agreement  or  the  delivery  of  the  property  or 
the  issuing  or  circulation  of  the  notes ;  but  insisted  that 
this  resolution  and  preamble  did  authorize  fully  the  said 
agreement  and  the  transfer  and  making  and  issuing  said 
obligations.  Admitted  that  the  eight  hundred  obligations 
were  made  and  signed  as  set  forth  and  described  ;  but  de- 
nied that  they  were  put  in  circulation  as  charged  or  as 
money,  or  to  answer  the  purpose  of  circulating  notes,  or 
loaned  or  used  as  payment  or  in  any  way  circulated  or 
used  as  exchange.  They  admitted  that  Gibbs  was  a  clerk 
and  that  the  said  notes  were  not  made  payable  to  his  order  or 
delivered  to  him  in  payment  of  any  indebtedness  ;  nor  for 
a  valuable  or  any  consideration.  But  they  denied  that 
they  were  made  payable  and  delivered  to  Gibbs  in  pursu- 
ance of  any  agreement  as  stated  or  to  make  them  negotia- 
ble by  delivery  merely.  They  admitted  that  Gibbs  was 
not  a  man  of  much  property  and  that  his  endorsement  was 
not  procured  to  increase  the  security  of  the  notes ;  but  as 
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1843»  to  his  being  wholly  irresponsible,  they  left  complainant  to 
his  proof.  They  admitted  that  the  said  minutes  contained 
DO  record  of  adoption  of  any  resolution  authorizing  or  in 

TATB8.       anyway  relating  to  the  said  obligations,  save  the  said  reso- 
tion  and  preamble  of  January  the  fourth  one  thousand  eight 
hundred  and  forty  one  ;  and  that  no  other  way  ever  was 
adopted  by  the  said  directors ;  but  they  insisted  that  the 
said  resolution  and  preamble  did  fully  authorize  them. 
Also,  that  whenever  any  of  the  obligations  should  be  de- 
livered to  any  other  person  as  security  for  advances  or  lia- 
bilities or  in  payment  of  debts  or  pledged  for  valuable  con- 
sideration, then,  by  means  of  said  execution,  transfer  and 
delivery  of  property  and  also  delivery  of  obligations  and 
agreements  accompanying  each  delivery,  it  was  intended 
to  convey  and  vest  an  interest  in  the  said  property  to  the 
said  person  or  persons.    And  they  denied  that  the  said 
writing  was  executed  or  the  property  assigned  by  way  of 
special  indemnity  or  pledge  for  payment  of  principal  and 
interest.    They  submitted  that  the  making  and  using  of 
the  said  obligations,  in  the  manner  set  forth  in  their  an- 
swer, wa«  not  contrary  to  any  law  or  statute  of  this  state, 
but  were  authorized  by  law  and  the  articles  and  bye-laws ; 
and  all  acts  done  by  means  of  the  said  instrument  were 
legal  and  valid  and  binding  on  the  association  and  on  the 
complainant  as  receiver.    They  admitted  that  said  obliga- 
tions were  not  furnished,  registered  or  countersigned  by  the 
comptroller  nor  in  any  manner  secured  in  conformity  with 
the  act  to  authorize  the  business  of  banking. 

In  reply  to  the  charge  of  insolvency  at  the  date  when 
the  said  notes  were  issued,  the  defendants  annexed  a  sche- 
dule, containing  the  result  of  the  investigation  of  the  com- 
mittee of  five,  dated  October  the  1st  1840,  showing  that  the 
assets  exceeded  the  debts  of  the  said  association  by  two 
million  three  hundred  and  twenty  one  thousand  three  hun- 
dred and  ninety-five  dollars  and  thirty-five  cents,  after  de^ 
ducting,  for  estimated  losses,  four  hundred  and  fifty-six 
thousand  eight  hundred  dollars,  leaving  the  capital  stock 
about  seventy  dollars  per  share.  The  defendants  Talmage 
and  Yates,  from  knowledge,  and  Noyes,  from  belief  further 
stated  that  its  condition  from  the  first  of  October  <me  thou« 
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sand  e^t  hundred  and 'forty  to  the  first  day  of  January  1843. 
one  thousand  eight  hundred  and  forty-one,  (the  date  of  said 
agreement  and  issue,)  remained  essentially  the  same ;  and 
that  the  said  estimate  of  the  committee  was  founded  on  the  tatbb. 
then  fair  market  value  of  the  stocks,  property  and  demands 
and  was  a  true  statement  of  assets  and  liabilities ;  and, 
therefore,  it  was  not  insolvent,  but  had  a  surplus  of  pro- 
perty over  its  debts.  The  defendants  admitted  that  the 
said  association  had  purchased  state  stocks  to  the  amount 
of  more  than  four  millions  of  dollars  and  also  southern  and 
south-western  bills  and  had  sustained  losses  by  the  depre- 
ciation of  said  stocks  and  bills ;  and  that  their  means  for 
carrying  on  business  were  diminished.  They  asserted  that 
the  directors  and  business  men  in  general  looked  for  a 
favorable  change  in  business,  revival  in  trade  and  higher 
values  generally  with  the  commencement  of  one  thousand 
eight  hundred  and  forty-one.  Also,  that  the  banking  insti- 
tutions of  the  country  were  expected  to  resume  specie  pay- 
ments in  January  one  thousand  eight  iiundred  and  forty- 
one.  Also,  that  as  the  said  committee  had  reported  the 
institution  solvent,  it  seemed  desirable  to  obtain  temporary 
aid,  in  order  to  enable  it  to  hold  on  through  the  year  one 
thousand  eight  hundred  and  forty-one,  in  order  to  reap  the 
benefits  expected  of  increased  prices.  That  instead  of  sell- 
ing property  in  the  then  depressed  state  of  the  markets,  it 
was  deemed  expedient  to  obtain  funds  by  resorting  to  a 
pledge  of  its  assets.  That  with  a  view  of  ascertaining 
whether  loans  could  be  obtained  by  pledge,  a  paper  was 
prepared  and  signed,  but  the  subscription  was  not  to  be 
binding  unless  four  hundred  thousand  dollars  was  sub- 
scribed. Two  hundred  and  forty-five  thousand  dollars 
was  subscribed.  That  having  obtained  subscriptions  to  so 
large  an  amount,  it  was  deemed  advisable  to  execute  the 
assignment  and  delivery  of  property,  as  stated,  to  the  de- 
fendants and  make  the  said  notes  and  apply  the  said  means 
— trusting  that  the  whole  sum  required  would  be  obtained — 
especially  as  the  directors  had  verbal  assurances  from  the 
subscribers  that  they  would  advance  the  sums  subscribed 
at  any  rate.  They  denied  any  intent  to  violate  or  evade 
any  law  by  any  transactions  or  to  act  beyond  their  powers 
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1843.       or  that  the  said  notes  were  put  in'circulation  as  or  used  for 

'^''^''^^     mouey  or  issued  in  payment  for  notes  discounted  or  to  per- 

V  ^      sons  borrowing  or  as  exchange.     They  denied  that  the 

YATE8.  agreement  and  obligations  were  executed  to  meet  debts, 
raise  money  to  pay  them  or  to  obtain  extensions  or  renewals 
by  pledging  as  collateral  or  otherwise  except  as  before 
stated.  They  denied  the  insolvency  of  the  institution  or 
that,  by  transactions,  any  preferences  were  intended  of  one 
creditor  over  another  or  any  unlawful  purpose  effected  or 
intended.  And  they  submitted  that,  even  if  the  association 
were  insolvent,  their  legal  right  would  have  been  perfect  to 
execute  the  agreement,  give  preferences  and  make  assign- 
ments, transfers  and  pledges.  They  admitted  that  there 
were  other  creditors  to  a  considerable  amount  not  secured 
by  those  transactions,  but  much  the  larger  part  were  thus 
secured  by  the  said  pledge  made  in  connection  with  the 
construction  of  the  debts.  But  that  after  the  said  delivery 
to  the  defendants,  there  remained  upwards  of  seven  hundred 
thousand  dollars  worth  of  property  and  residuary  interests 
in  the  property  pledged  amounting  to  two  million  four  hun- 
dred thousand  dollars  which  wcAild  have  enabled  the  asso- 
ciation to  continue  its  business  but  for  the  extraordinary 
depreciation  of  stocks  and  property  and  the  general  failure 
of  banks  and  business.  They  admitted  that  the  property 
so  pledged  was  placed  beyond  the  control  of  directors  to 
the  extent  specified  in  the  agreement  and  assignments  and 
still  remained  so  by  virtue  thereof.  They  admitted  that  the 
nominal  amount  of  property  assigned  to  them  to  be  as  charg- 
ed, but  were  unable  to  estimate  the  then  present  value,  because 
it  was  greatly  depreciated.  They  admitted  that  they  had 
given  no  security  except  what  might  be  found  in  covenants. 
They  neither  admitted  nor  denied  their  irresponsibility 
compared  with  the  amount  of  property  committed  to  them  ; 
but  they  stated  that  they  had  considerable  property  or  were 
in  the  receipt  of  income  or  were  then  free  from  embarrass- 
ment. They  admitted  that  Talmage  was  one  of  the  origi- 
nal associates  and  that  Yates  became  so  soon  after  it  was 
formed  ;  and  that  they  were  both  among  the  first  directors 
elected.  That  Talmage  had  for  the  greater  part  of  the 
time  and  Yates  constantly  when  in  the  city  acted  as  direc- 
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tor  until  the  injuDction ;  and  were  also  members  and  chair*  1843. 
men  respectively  of  committee  of  investments  and  finance, 
but  that  Yates  was  absent  from  the  city  on  the  meetings 
and  was  only  partially  acquainted  with  the  proceedings.  tatbs. 
ThatTalmage  was  vice-president  prior  to  the  twenty-eighth 
day  of  October  one  thousand  eight  hundred  and  forty,  when 
he  was  elected  president  and  so  remained  until  the  injunc- 
tion was  served.  Also,  that  the  defendants  Talmage  and 
Yates  had  full  knowledge  of  its  condition,  affairs,  articles, 
bye-laws  and  proceedings  and  a  general  knowledge  of  its 
means,  resources,  operations,  creation  of  trusts  and  of  the 
obligations  or  notes  as  admitted  in  their  answer,  but  not 
otherwise ;  and  that  they  had  notice  of  the  circumstances 
affecting  the  said  trust  when  they  accepted  the  same  as 
therein  stated.  The  defendant,  Mr.  Noyes,  stated  that  be 
had  never  been  a  stock-holder  or  acquainted  with  its  affairs 
or  situation  except  from  general  report,  and  from  communi- 
cations made  for  the  purpose  of  obtaining  his  legal  opinion 
and  advice ;  and  that,  at  the  date  of  the  said  agreement  and 
acceptance  of  the  trust  by  him,  he  had  no  knowledge  of  the 
solvency  or  insolvency,  debts  or  assets,  except  from  the  report 
of  the  committee  hereinbefore  referred  to,  nor  as  to  agree- 
ment and  obligations  other  than  what  appeared  thereon  and 
that  they  proposed  to  raise  money  thereon  for  general  pur- 
poses. Likewise,  that  he  was  not  the  legal  adviser  or  in  the 
habit  of  being  consulted  by  the  association,  and  only  when 
called  upon  by  and  associated  with  their  counsel  John  L. 
Graham ;  and  that  his  opinions  were  always  given  in  writing 
upon  a  statement  of  facts.  Also,  that,  at  the  time  of  the 
execution  of  said  agreement,  he  had  seen  the  report  of  the 
special  committee  before  referred  to  and  supposed  the  asso- 
ciation solvent  and  in  possession  of  a  considerable  surplus ; 
and  that,  at  the  time  mentioned,  he  had  no  knowledge  of  its 
affairs  or  of  the  proceedings  of  its  directors,  committee  or 
of  its  embarrasments,  alleged  insolvency  or  inability  other- 
wise than  as  is  therein  set  forth ;  and  he  left  the  complain- 
ant to  his  proof.  The  said  defendants  submitted  that,  by 
the  terms  of  the  said  agreement  in  execution  of  their  trust, 
they  were  bound  to  discriminate  between  baria  fide  holders 
of  the  said  notes,  and  holders  for  partial  or  illegal  consider- 
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1843.  ations  or  holders  without  coneideration,  and  also  that  thej 
were  empowered  to  liquidate  and  settle  the  amount  due  and 
the  legality  of  any  claim  set  up  by  holders  of  the  said  obli- 

TATB8.  gations  against  the  said  association  or  trust  funds,  and  to 
refuse  payment  whenever  more  was  claimed  than  was  due. 
In  a  schedule  they  set  forth  the  names  of  the  parties  to  whom 
said  obligations  were  originally  delivered ;  and  in  another 
schedule  the  names  of  the  present  holders  as  far  as  they  were 
known.  These  defendants  also  stated,  on  information  and 
belief,  that  J.  B.  Murray  held  from  twenty-two  thousand 
five  hundred  dollars  to  thirty-two  thousand  five  hundred 
dollars  of  the  said  obligations ;  two  thousand  five  hundred 
dollars  of  which  were  given  to  him  for  his  note  subsequently 
paid  by  him,  and  the  residue  was  received  by  him  for  services 
in  Europe  as  agent  for  the  said  association.  The  defendants 
respectfully  submitted  that  it  would  not  be  unjust  to  other 
creditors,  stock-holders  or  to  the  complainant  as  receiver,  to 
apply  the  property  to  the  purposes  specified  in  the  trust 
agreement.  But  that  it  would  be  unjust  to  deprive  the 
holders  of  these  obligations  of  their  vested  rights.  They 
admitted  that,  at  various  times  in  May,  June  and  July,  one 
thousand  eight  hundred  and  forty-one,  obligations,  to  the 
amount  of  seventy-six  thousand  five  hundred  dollars  were 
returned  to  the  said  association  and  again  delivered  to  other 
parties  as  collateral  security  for  loans  made  on  the  credit 
thereof  and  in  payment  of  debts,  so  that  but  two  of  the  said 
notes  for  five  hundred  dollars  each,  numbered  434  and  596, 
came  into  possession  of  receiver.  They  submitted  that  there 
was  no  reason  why  these  tntsts  should  be  withdrawn  by  this 
court,  as  the  defendants  were  selected  and  approved,  both 
by  the  association  and  those  intended  to  be  interested  therein ; 
and  their  conduct,  thus  far,  was  satisfactory.  Also,  that 
the  execution  of  their  duties  did  not  conflict  with  the 
proper  duties  of  complainant.  The  defendants  stated  that 
they  had  collected  some  moneys  and  were  collecting  more 
by  foreclosure  suits,  and  should  take  further  means  to 
realize  by  sale  or  otherwise ;  and  denied  any  intention 
to  make  a  dividend,  or  that  they  ever  declared  any  such 
intention.  They  admitted  that  Talmage  was  principal 
manager,  but  said  that  he  was  so  nnder  constant  super- 
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Tision  of  the  others.    They  admitted  that  they  declined  to       1843. 
cease  from  acting  as  trastees ;  and  they  insisted  that  the  said 
instrument  was  valid  and  binding  upon  all  the  parties ;  and 
conveyed  all  necessary  powers  on  defendants.    Also,  that  the       tates. 
said  notes  or  obligations  were  legal  and  valid  and  evidences 
of  debt.    And,  that  by  means  of  the  said  transfer  and  de- 
livery of  obligations,  the  said  property  became  pledged  for 
the  pa]rment  of  the  respective  sums  due  to  the  persons  to 
whom  they  were  delivered.    That  the  said  notes  or  obliga- 
tions  were  delivered  as  evidences  of  debt  and  as  evidences 
of  pledge,  and  as  evidences  of  delivery ;  and  were  not  put 
in  circulation  as  money,  but  were  simply  contracts  for  pay- 
ment of  money  guaranteed  by  pledge  and  made  negotiable 
for  convenience  and  for  the  purpose  before  stated.    Also, 
that  in  all  cases  of  loans,  the  amount  of  obligations  deliv- 
ered agreed  precisely  with  the  sum  loaned,  and,  so,  when 
received  in  payment  of  debts:  and  admitted  that  when 
parted  with  as  security  collateral  to  business  promissory 
notes  of  this  said  association  that  they  were  transferable  by 
delivery  and  the  payee  had  no  interest  therein  in  any  way. 
And  they  denied  that  they  were  issued  or  intended  as  circu- 
lating notes ;  or  endorsed  for  the  purpose  of  enabling  them 
to  have  a  circulation  as  bank  notes  or  money :  for  they  then 
had  a  circulation  countersigned  and  secured  in  the  usual 
way  under  the  general  banking  law.    They  denied  that,  on 
the  fourth  day  of  January,  one  thousand  eight  hundred  and 
forty-one,  the  said  association  was  insolvent  or  that  the  said 
agreement  was  made  and  the  effects  transferred  when  insol- 
vent or  in  contemplation  of  insolvency  and  with  intent  to 
give  preferences ;  and  charged  the  facts  to  be  as  thereinbefore 
set  forth.    They  submitted  that  even  if  the  obligations  were 
adjudged  void,  the  moneys  advanced,  liabilities  assumed  and 
debts  for  which  they  were  given  as  collateral  securities 
should  be  paid  from  the  said  property  by  reason  that  a  lien 
then  existed  in  virtue  of  such  transactions.    That  even  if 
the  agreement  were  declared  void  and  the  property  directed 
to  be  given  up,  it  ought  not  to  be  so,  save  on  terms  of  paying 
the  amounts  loaned  and  advanced  and  amounts  due  to  indi- 
viduals for  liabilities  incurred  as  aforesaid,  and  amounts  due 
to  those  who  took  such  obligations  for  debts  due  and  lelin- 
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1843.  quished  other  securities  of  value.  They  averred  that  they 
had  no  knowledge  of  any  illegality  in  the  said  meeting  of 
the  fourth  day  of  January  one  thousand  eight  hundred  and 

YATES.  forty-one,  nor  in  the  said  notes,  nor  were  they  aware  of  any 
want  of  authority  on  the  part  of  the  president  and  directors 
to  make  the  said  instrument.  The  said  defendants  admitted 
that  before  the  creation  of  the  said  trust,  and  particularly  in 
May,  June,  July  and  August  in  the  year  one  thousand  eight 
hundred  and  forty,  the  association  was  embarrassed  in  its 
pecuniary  concerns ;  but  did,  up  to  the  time  and  after  the 
execution  of  the  said  trust  deed,  meet  and  pay  all  its  debts 
and  liabilities,  except  such  as  were  postponed  by  agreements 
•  with  the  creditors.  That,  before  the  execution  of  the  said 
trust-deed,  the  said  association  had  obtained  extensions  of 
some  of  its  debts,  and  had  also  made  loans  by  sale  of  bonds 
and  otherwise,  which  loans  had  been  negotiated  at  consid- 
erable expense  and,  in  some  respects,  upon  unfavorable  terms 
for  the  association.  The  defendants  also  admitted  that,  at 
special  times  during  the  progress  of  the  business  of  the  asso- 
ciation, before  the  time  of  the  execution  of  the  said  trust 
deed,  it  was  ascertained  that  liabilities  of  association  were 
shortly  to  mature,  and  to  meet  which  there  was  not  a  suffi- 
cient amount  of  money  immediately  available  on  hand,  and 
that  in  or  about  July,  one  thousand  eight  hundred  and  forty, 
a  very  large  amount  of  liabilities  matured,  which  the  asso- 
ciation had  not  available  means  to  pay ;  and  that,  on  such 
occasions,  and  particularly  on  or  before  the  first  day  of  July, 
one  thousand  eight  hundred  and  forty,  the  officers  of  the 
association  were  obliged  to  resort  to  loans,  sales  of  property, 
&c.,  to  provide  available  funds  to  meet  such  payments.  And 
the  defendants  said,  that  unless  the  officers  had  made  such 
provision,  a  suspension  of  payments  must  have  ensued. 

The  defendants.  Palmers,  Mackillop,  Dent  &  Ck).,  in  and  by 
their  andwer,  stated  that  they  held  eighty-seven  notes  secured 
by  Yates's  trust  deed.  The  defendant,  John  Horsley  Palmer, 
one  of  the  said  firm,  stated  that  the  North  American  Trust 
and  Banking  Company  being  indebted  to  Palmers,  Mackillop, 
Dent  &  Co.  in  a  large  sum,  for  moneys  paid  to  the  associa- 
tion and  by  accepting  and  paying  bills  drawn  by  such  as- 
sociation on  the  said  firm  and  for  which  such  firm  held  col- 
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lateral  securities,  the  said  association,  in  July,  one  thousand  1843. 
eight  hundred  and  forty,  assigned  to  the  said  Palmers,  Mac-  ^-^^>'^ 
killop,  Dent  ^  Co.  one  hundred  and  twenty-five  bonds  each  9. 
for  two  hundred  and  fifty  pounds  sterling  and  agreed  to  as-  tatu. 
sign  other  bonds,  the  whole  amounting  to  forty-five  thousand 
pounds  sterling,  as  security  for  the  balance  due  the  said  firm 
and  for  accepting  bills  which  the  association  proposed  to 
draw  on  the  said  firm,  to  the  amount  of  fifteen  thousand 
pounds  sterling.  That  it  was  represented  to  the  said  firm, 
that  the  said  one  hundred  and  twenty-five  bonds,  &c.,  were 
secured  by  an  assignment  of  bonds  and  mortgages  in  trust 
That,  at  or  after  the  said  one  hundred  and  twenty-five  bonds 
were  placed  in  the  hands  of  the  said  firm,  the  association, 
without  previous  advice,  drew  seven  bills  of  exchange  on 
the  said  firm  and  sold  the  same  in  New  York,  which  were 
drawn  by  the  president  to  the  order  of  and  endorsed  by  the 
cashier,  dated  July  31st,  1840  and  one  other  bill  of  ex- 
change dated  August  8th,  1840,  the  whole  amounting  to  ten 
thousand  two  hundred  and  fifty-seven  pounds,  seventeen 
shillings  and  four  pence  sterling.  That  Palmers,  Mackillop, 
Dent  &  Co.  accepted  a  portion  of  bills,  dated  July  3l8t,  1841, 
amounting' to  seven  thousand  five  hundred  and  seventy- 
three  pounds  fifteen  shillings  and  two  pence  sterling ;  but 
when  they  ascertained  that  other  bills,  to  the  amount  ef 
seven  thousand  five  hundred  pounds,  had  or  would  be  drawn 
by  the  association,  the  said  firm  were,  at  first,  unwilling  to 
accept  the  same  and  so  informed  James  B.  Murray,  the  agent 
of  the  association,  who  thereupon  exhibited  a  statement, 
showingthe  ability  of  the  association  to  meet  its  engagements; 
and  on  or  about  the  third  day  of  September,  one  thousand 
eight  hundred  and  forty,  he  agreed  with  tbe  firm  that  if  they 
would  accept  the  bills  of  the  association  drawn  subsequent 
to  the  first  day  of  August,  one  thousand  eight  hundred  and 
forty,  to  the  amount  of  seven  thousand  five  hundred  pounds, 
&c.,  he  would  engage  that  the  association  should  deliver 
such  approved  securities  to  the  order  of  the  said  firm  as 
would  enable  their  agent  to  remit  to  them  fifteen  thousand 
pounds  sterling,  drawn  and  believed  to  be  drawn  by  the  as- 
sociation  on  the  said  firm  against  the  said  one  hundred  and 
twenty-five,  and  said  other  bonds  amounting  to  forty-five 
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1843.      thousand  pounds.    That  it  was  agreed  that  the  said  one 
hundred  and  twenty-five  bonds,  &c.,  should  be  returned  to 
the  association  upon  the  association  delivering  the  said  ap- 
proved securities,  &c.    That,  thereupon,  the  said  firm  agreed 
to  accept  such  bills  according  to  the  said  agreement ;  and 
that  the  said  Murray  gave  an  order  to  the  said  firm  on  the 
association  for  the  said  approved  securities,  &c.  &c.    That, 
after  the  making  of  the  said  agreement,  the  said  bill  of  ex- 
change, dated  August  8th,  1840,  for  two  thousand  six  hun- 
dred and  ninety-four  pounds,  two  shillings  and  two  pence, 
was  accepted  and  paid  by  the  said  firm  ;  but  the  association 
drew  no  more  bills  against  the  said  bonds.    That  Melville 
Wilson,  shortly  afterwards  and  on  behalf  of  the  said  firm, 
brought  the  said  bonds  to  New  York  and  was  authorized  to 
obtain  the  said  securities,  &c.,  to  remit  to  Palmers,  Mackillop, 
Dent  &  Ck>.,  to  reimburse  them  for  the  payment  of  the  said 
bills  (amounting  to  ten  thousand  two  hundred  and  sixty* 
seven  pounds,  seventeen  shillings  and  four  pence.)    That, 
thereupon,  the  said  association  induced  the  said  Melville 
Wilson  to  agree  tp  receive  the  said  seventy  seven  notes  se- 
cured by  "  Yates's  trust,"  each  dated  December  16th,  1840 : 
twenty-seven  being  for  two  hundred  and  six  pounds  each, 
and  fifty  for  one  hundred  and  three  pounds  each,  amounting 
to  fifty-two  thousand  dollars  or  thereabouts.    That  the  said 
Wilson  thereupon  agreed  to  receive  the  said  notes  subject  to 
ratification  by  the  said  defendant's  firm.    That  the  said 
notes  were  taken  by  the  said  Murray  to  London ;  and  on 
the  third  day  of  March,  one  thousand  eight  hundred  and 
forty-one,  the  said  firm  confirmed  the  said  agreement  made 
by  Wilson  and  received  the  said  seventy-seven  notes  as  col- 
lateral security  for  the  payment  of  the  said  sum  of  ten  thou- 
sand two  hundred  and  sixty-seven  pounds,  seventeen  shil- 
lings and  four  pence  and  agreed  to  deliver  up  the  said  one 
hundred  and  twenty-five  bonds,  &c.,  and  the  same  were  de- 
livered to  the  association,  &c.,  and  the  residue  of  said  bonds 
which  had  been  promised  the  said  firm  were  countermanded. 
The  said  defendant  John  Horseley  Palmer  answered  that  said 
James  B.  Murray,  being  indebted  to  the  said  firm  in  the  sum  of 
ten  thousand  pounds  and  being  the  holder  and  owner  of  ten  of 
the  said  notes  of  associaticxi,  each  for  two  hundred  and  six 
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pounds,  numbered  from  lU  to  121,  some  time  in  June  one  1843. 
thousand  eight  hundred  and  forty-one  and  before  the  same 
became  due,  delivered  them  to  the  said  Palmers,  Mackillop, 
Dent  &  Co.  in  payment  of  the  said  indebtedness.  That,  as 
to  the  manner  in  which  the  said  James  B.  Murray  became 
the  owner  of  the  said  notes,  the  said  defendant  Palmer  sta- 
ted that  the  said  Murray  originally  received  from  the  asso- 
ciation from  twenty-two  thousand  dollars  to  thirty-two  thou- 
sand dollars  of  the  said  notes  for  monies  paid  and  serrices 
rendered  for  the  association  before  or  after  January  one  thou- 
sand eight  hundred  and  forty-one. 

The  defendants,  Victor  and  John  B.  DeLaunay,  constitu- 
ting the  firm  of  DeLaunay  &  Co.  of  New  York,  also  mem- 
bers of  the  firm  of  DeLaunay  &  Co.  of  Havre  DeGrasse, 
France,  bankers,  in  and  by  their  separate  answers  said  that 
they  then  held  certain  of  the  said  notes  (setting  them  forth) 
amounting  to  fifty-five  thousand  dollars. 

And  the  defendant  Victor  DeLaunay  answered  that  he 
and  L  B.  DeLaunay  had  been  many  years  prior  to  the  time 
thereinafter  mentioned  engaged  in  business  in  New  York 
&c.  and  were  in  the  habit  of  drawing  and  selling  bills  of 
exchange  on  Paris ;  and  that  on  the  sixteenth  day  of  April 
one  thousand  eight  hundred  and  forty-one  this  defendant 
and  L  B.  DeLaunay  sold  and  delivered  to  the  said  North 
American  Trust  and  Banking  Company  nineteen  negotiable 
bills  of  exchange  drawn  by  the  said  firm  in  New  York  on 
the  firm  in  Havre  DeGrasse,  payable  at  Paris  sixty  days 
after  sight,  for  different  sums,  amounting  in  the  aggregate 
to  two  hundred  and  fifty-three  thousand  and  twelve  francs 
and  eighty-six  centimes.  That  the  association,  at  the  time 
of  receiving  the  said  bills  of  exchange,  agreed  to  provide  for 
the  same  as  thereinafter  mentioned ;  and,  as  a  security  for 
the  performance  of  such  agreement,  they  agreed  to  and  did 
deposit  with  this  defendant  sixty-four  Arkansas  bonds  for 
one  thousand  dollars  each,  as  well  as  said  twenty  of  the 
said  notes  for  one  thousand  dollars  each,  and  other  twenty 
made  out  for  five  hundred  dollars  each,  and  also  a  promis- 
sory note  of  the  said  association  for  thirteen  thousand  dol* 
lars  payable  thirty  days  after  date  and  which  note,  if  paid, 
was  to  be  invested  in  a  bill  of  exchange  on  Paris  and  ap^ 
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1843.  plied  ia  part  fulfilment  of  the  said  agreement.  That  the 
said  bills  were  drawn  by  the  defendants  firm  on  the  faith  of 
the  said  agreement  and  security.    That  the  said  defendant 

TATfii.  Talmage,  the  president  icc^  on  receipt  of  the  said  bills  and 
on  the  sixteenth  day  of  April  one  thousand  eight  hundred 
and  forty-one  signed  a  paper,  acknowledging  the  receipt  of 
the  said  drafts  of  Messrs.  DeLaunay  &  Co.  and  promising 
to  return  the  same  in  fifty-five  days  from  the  date  thereof  in 
similar  drafts  adding  interest  at  seven  per  cent,  having  de- 
posited with  them  as  collateral  security  aforesaid  Arkansas 
bonds  and  forty  notes  of  the  association  and  therein  giving 
full  authority  to  sell  the  same  immediately  after  the  matu- 
'  rity  of  the  contract  in  case  of  the  non-fulfilment  of  the  same. 
Also  that  as  a  further  security  the  said  association  deposited 
with  DeLaunay  &  Co.  the  note  of  the  said  association  for 
$13,000  payable  thirty  days  after  date,  and  which  note,  if 
paid,  was  to  be  invested  in  a  bill  as  aforesaid.  That  the  said 
association  negotiated  the  said  nineteen  bills  and  the  same 
-  were  accepted  and  provided  for  by  Y.  &  I.  B.  DeLaunay ; 
but  the  association  did  not  return  the  amount  of  the  said 
bills  in  drafts  or  pay  the  said  thirteen  thousand  dollar-note. 
That  the  association,  with  the  consent  of  this  defendants' 
firm,  sold  twenty-five  of  the  said  Arkansas  bonds ;  and  pur- 
chased drafts  and  remitted  them  to  meet,  in  part,  the  said 
nineteen  bills  and  by  which  the  amount  due  to  the  said  firm 
was  reduced,  on  the  sixteenth  day  of  June  one  thousand 
eight  hundred  and  forty-one,  to  one  hundred  and  sixty-seven 
thousand  nine  hundred  and  ninety-five  francs,  twelve  cen- 
times. On  which  day  it  was  agreed  that,  on  the  receipt  of 
bills  by  this  defendant  from  the  association  for  the  said  last 
sum,  the  said  DeLaunay  would  renew  the  said  credit, 
by  delivering  to  the  association  another  sett  of  bills  to  the 
amount  of  one  hundred  and  fifty-thousand  francs  upon  the 
security  of  the  remainder  of  the  said  Arkansas  bonds  and 
the  said  forty  notes.  That  this  defendant  thereupon  receiv- 
ed from  the  association  bills  drawn  by  various  persons, 
amounting  to  one  hundred  and  sixty-seven  thousand  nine 
hundred  and  ninety-five  francs  and  twelve  centimes,  and 
delivered  to  the  association  twelve  other  negotiable  bills 
drawn  by  DeLaunay  &  Co.  in  New  York  on  DeLaunay 
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&  Co.  ia  Havre,  payable  at  Paris  sixty  days  after  sight  and  1843. 
amouDting  to  one  hundred  and  fifty  thousand  francs.  The 
association  agreeing  to  provide  for  the  said  bills  substantially 
as  oa  a  former  occasion  and  depositing  with  this  defendant  ^^^^ 
the  remaining  thirty-nine  Arkansas  bonds  and  the  said  forty 
notes  as  security  &c.,  (and  the  said  forty  notes  were  still  held 
by  this  defendant)  and  he,  this  defendant,  delivered  up  to 
the  association  the  said  note  for  thirteen  thousand  dollars. 
That  the  said  DeLaunay  &  Co.  drew  the  said  twelve  bills 
on  the  said  thirty-nine  Arkansas  bonds  and  the  said  forty 
notes  as  security  therefor.  That  these  defendants  had  no 
notice  of  and  were  not  responsible  for  the  improper  use  of 
the  said  bills  by  the  association ;  and  they  charged  that  the 
proceeds  of  the  same  were  applied  by.  the  association  in  re- 
gular banking  business.  That  the  said  twelve  bills  were 
negotiated  by  the  association  and  accepted  and  taken  up  by 
or  on  behalf  of  this  defendant.  That  the  association  did 
not  return  the  amount  of  the  said  twelve  bills  at  any  time  in 
similar  drafts  or  otherwise,  except  that  the  association,  with 
the  consent  of  the  defendants'  firm,  sold  fourteen  of  the  said 
Arkansas  bonds  and  purchased  drafts  and  remitted  the  same 
to  DeLaunay  &  Co.  at  Havre  and  by  which  the  amount  due 
to  the  defendants'  firm  was  reduced,  on  the  eighteenth  day 
of  October  one  thousand  eight  hundred  and  forty-one,  to  one 
hundred  and  five  thousand  two  hundred  and  thirty-three 
francs  and  seventy-two  centimes,  equal  to,  exclusive  of  ex- 
change, nineteen  thousand  five  hundred  and  seventy-two 
dollars  and  forty-seven  cents,  which,  with  interest  from  the 
last  mentioned  day.  remained  due  and  unpaid  to  this  defen- 
dant and  I.  B.  DeLaunay.  That  the  said  Victor  and  John 
B.  DeLaunay  then  held  twenty-five  of  the  said  Arkansas 
bonds  and  also  the  said  forty  notes ;  and  this  defendant 
claimed  to  be  entitled  to  the  payment  of  the  balance  due  to 
his  said  firm,  out  of  the  property  assigned  to  Messrs.  Yates, 
Talmage  and  Noyes.  The  answer  of  I.  B.  DeLaunay  cor- 
responded with  the  answer  of  Victor  DeLaunay. 

The  defendant,  Ezra  Clark,  in  and  by  his  answer,  said 
that  he  then  held  six  of  the  said  notes  secured  by  Yates 
trust  deeds  (describing  them)  amounting  to  five  thousand 
dollars.    This  defendant  averred  that  he  was  a  bona  fide 
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1843.  holder  of  (he  said  bonds  for  value  by  him  paid  therefor  to 
the  association.  That  he  first  became  a  creditor  of  the  as- 
sociation about  the  first  day  of  December,  one  thousand 

TATCi«  eight  hundred  and  forty,  by  purchasing  its  notes  or  certifi- 
cates of  deposit  to  the  amount  of  five  thousand  dollars,  pay- 
ing cash  therefor  and  at  that  time  believing  the  same  to  be 
valid  securities  and  his  purchase  was  made  in  good  faith. 
That  about  July  the  twentieth,  one  thousand  eight  hundred 
and  forty-one,  he  was  induced  to  give  up  to  the  said  associ- 
ation the  said  certificates  of  deposit,  and  to  take,  in  lieu 
thereof,  from  the  association,  the  said  notes  (secured  by 
Yates's  trust  deed)  which  he  then  held  and  he  did  so  on  re- 
ceiving no  other  consideration  therefor  except  the  sum  of 
two  hundred  and  sixty-five  dollars  twenty-four  cents  for  in- 
terest— being  assured  that  the  payment  of  such  new  bonds 
was  secured  by  the  assignment  of  property  to  trustees  for 
(hat  purpose. 

The  defendant  William  Yyse,  in  and  by  his  answer,  stated 
that  he  held  a  certain  portion  of  the  said  notes  secured  by 
the  said  trust  deed  (describing  them)  amounting  to  seventy 
thousand  five  hundred  dollars.  That,  besides  large  sums 
of  money  which  the  association  borrowed  of  this  defendant, 
amounting  to  more  than  forty-nine  thousand  dollars,  the  said 
association, by  its  president,  knowing  that  this  defendant  was 
desirous  of  purchasing  good  bills  to  remit  to  his  mercantile 
house  in  England,  represented  that  the  association  were  au- 
thorized to  issue  sterling  bonds ;  and  urged  the  defendant  to 
purchase ;  and  this  defendant  did  purchase,  on  the  twenty- 
eighth  day  of  August  one  thousand  eight  hundred  and  forty, 
of  the  association  exchange  in  sterling  of  the  association 
in  five  bills  of  two  thousand  pounds  each  amounting  to  ten 
thousand  pounds;  and  the  defendant  paid  the  association 
for  the  same  the  sum  of  forty-six  thousand  seven  hundred 
and  seventy-seven  dollars  and  seventy-seven  cents.  Also 
this  defendant  stated  that,  on  the  first  day  of  July  one  thou- 
sand eight  hundred  and  forty,  he  had  deposited  cash  with 
the  association  amounting  to  ten  thousand  dollars  (but  of 
this,  five  thousand  dollars  was  merged  in  the  said  purchase 
of  the  said  exchange)  and  was  induced  to  loan  such  ten 
thousand  dollars  to  the  association ;  and  also  on  the  four- 
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teenth  day  of  July  was  induced  to  loan  the  association  ten  1843. 
thousand  dollars ;  to  secure  the  payment  of  which  twenty 
thousand  dollars  the  association  assigned  to  the  defendant 
two  bonds  and  mortgages — one  for  twelve  thousand  dollars  tatbi. 
made  by  John  McVicar  dated  the  twenty-third  day  of  Octo- 
ber one  thousand  eight  hundred  and  thirty-eight  and  one  for 
thirteen  thousand  dollars  made  by  Thomas  Fitch  on  th^ 
twentieth  day  of  September  one  thousand  eight  hundred  ana 
thirty-eight.  Also,  that  on  the  second  day  of  January  one 
thousand  eight  hundred  and  forty-one  he  loaned  the  associ* 
ation  three  thousand  dollars  and  on  the  first  day  of  Februa- 
ry one  thousand  eight  hundred  and  forty-one  he  also  loaned 
the  said  association  another  three  thousand  dollars*  That 
when  the  association  sold  him  the  said  five  sterling  bills  (for 
ten  thousand  pounds)  they  delivered  to  him  one  hundred  of 
their  bonds  in  favor  of  Messrs.  Curtis,  Graham  and  Blatch- 
ford  as  trustees,  each  for  two  hundred  and  fifty  pounds  ster- 
ling. That  the  said  five  bills  of  exchange  were  drawn  on 
the  firm  of  Messrs.  Palmers,  Mackillop,  Dent  &  Co.  in  Eng* 
land ;  and  the  defendant  was  informed  that  if  the  said  five 
bills  were  accepted  by  them,  then  the  said  bonds  were  to  b& 
delivered  to  them.  But  said  bills  were  dishonored  and  re* 
turned  with  the  bonds  to  the  defendant.  That,  after  «ucb 
loan  and  after  such  return  and  dishonor  of  the  said  bills,  to 
wit,  in  January  or  February  one  thousand  eight  hundred 
and  forty-one,  this  defendant  was  urged  to  deliver  to  the 
said  association  the  said  five  bills,  the  said  one  hundred  ster- 
ling bonds  and  the  said  bonds  and  mortgages  of  Mc Vicar 
and  Fitch  and  to  take,  by  way  of  security  for  the  indebted- 
ness of  the  association  to  him  of  such  amounts  of  forty-six 
thousand  seven  hundred  and  seventy-seven  dollars  and  se- 
venty-seven cents,  ten  thousand  dollars,  ten  thousand  dol- 
lars, three  thousand  dollars  and  three  thousand  dollars  cer- 
tain of  the  said  notes  issued  under  the  said  trust  agreement 
That  he  was  reluctant  to  do  this,  but  was  strongly  urged ; 
and  relying  upon  the  assurances  of  the  president  and  the 
written  opinion  of  counsel  of  the  company  that  the  notes 
were  valid  and  well  secured,  he  finally  consented  and  gave 
up  all  and  every  the  same  (including  the  said  two  bonds  and 
mortgages)  and  received  the  said  trust  noteS|  which  he  then 
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1843.  held  as  the  only  security  for  the  said  sums  of  forty-six  thou- 
sand seven  hundred  and  seventy-seven  dollars  and  seventy- 
seven  cents,  ten  thousand  dollars,  ten  thousand  dollars,  (less 
TATBs.  the  said  five  thousand  dollars  merged  in  the  said  exchange) 
three  thousand  dollars  and  three  thousand  dollars. 

During  the  pendency  of  the  suit,  the  defendant  William 
^yse  died,  and  his  executor,  Samuel  Glapham,  who  was 
made  a  defendant  in  his  stead,  elected  to  stand  on  the  an- 
swer put  in  by  his  testator. 

The  defendant  Richard  M.  Blatchford,  receiver  of  the 
Commercial  Bank,  New  York,  in  and  by  his  answer  stated 
that  he  held  thirty-eight  of  the  said  notes  for  one  thousand 
dollars  each.  That  thirteen  thousand  five  hundred  dollars 
were  received  by  the  said  Commercial  Bank  as  collateral  se- 
curity for  thirteen  thousand  four  hundred  and  seventy-eight 
dollars  and  fifty  cents  loaned  by  the  said  bank  to  the  said 
association  upon  the  said  notes  or  obligations  and  which 
was  then  due.  Fifteen  thousand  dollars  of  such  obligations 
were  received  for  that  amount  of  money  loaned  by  the  bank 
on  the  sole  security  of  the  said  obligations,  and  that  the  same 
was  then  due  and  owing.  That  the  said  notes  or  obliga- 
tions, to  the  amount  of  eighteen  thousand  dollars,  were  re- 
ceived by  the  said  bank  as  security  for  sixteen  thousand  dol- 
lars loaned  and  the  same  was  due.  This  defendant  insis- 
ted that  the  association  was  indebted  to  the  full  amount  of 
the  last  mentioned  notes.  Also  he  showed  that  the  residue 
of  the  said  obligations,  amounting  to  thirty-four  thousand 
dollars,  were  delivered  to  the  said  bank  as  security  for  a  lia- 
bility assumed  by  it  for  the  said  association,  which  the  de- 
fendant did  not  admit  but  the  same  might  be  established. 

There  were  other  defendants  also  who  put  in  answers. 

The  case  first  came  before  the  court  on  a  motion  for  an 
injunction  against  the  trustees  and  for  a  receiver  of  the  pro- 
perties in  their  possession. 

Mr.  Titus f  Mr.  Bidwell  and  Mr.  G,  Wood^  for  the  com- 
plainant 

Mr.  Noyes  and  Mr.  Foote,  for  the  trustees. 

Mr.  Charles  Edwards^  for  the  defendant  William  Yyse. 
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Mr.  A.  Mann,  Jr.  for  the  fond  commissioners  of  Indiana.       1843. 

Mr.  B.  P.  Staler,  for  Messrs,  Palmers,  McKillopp,  Dent      "^J^"" 

&  Co.  TATM. 

Mr.  F.  B,  Cuttingj  for  Messrs.  De  Launay  &  Go. 

The  Vice-Chancellor  : — ^The  object  of  the  bill  in  this  March  26, 
cause  is  to  set  aside  a  trust  deed  of  assignment,  purporting  to  1844. 
have  been  made  by  or  on  behalf  of  the  North  American  Trust 
and  Banking  Company,  on  the  15th  December,  1840,  to  the 
defendants  Yates,  Talmage  and  Noyes,  to  secure  the  pay- 
ment of  an  issue  of  eight  hundred  promissory  notes  of  the 
company,  all  of  the  same  date  with  the  deed  and  payable 
thirteen  months  thereafter — four  hundred  of  them  being 
for  the  sum  of  $500  each  and  the  other  four  hundred 
for  $1000  each  with  interest  at  seven  per  cent,  amountinfi^ 
in  the  aggregate  to  six  hundred  thousand  dollars.  At  the 
foot  of  each  note  is  a  memorandum  in  these  words  :  <<  The 
payment  of  this  obligation,  with  others,  amounting  in  the 
aggregate  to  $600,000  is  guaranteed  by  the  transfer  of  secu- 
rities estimated  at  $800,000  under  a  deed  of  trust  executed  . 
between  the  company  and  Henry  Yates,  Thomas  G.  Tal- 
mage and  William  Curtis  Noyes,  trustees,  bearing  even  date 
herewith." 

The  trust  deed  alluded  to  is  the  one  in  question  in  this 
cause. 

The  bill  undertakes  to  invalidate  the  deed  and  the  notes 
connected  with  it  on  several  grounds ;  and  it  seeks  to  have 
the  property  and  securities  thereby  assigned  delivered  to 
the  complainant  as  receiver,  appointed  by  the  court  of  chan- 
cery, of  all  the  property  and  effects  of  this  broken  down 
institution  as  being  part  of  the  assets  which  should  come 
to  his  hands ;  or  if  the  trust  deed  shall  be  deemed  valid, 
then  to  have  the  trustee  therein  named  removed  and  the 
complainant  substituted  as  trustee  under  it.  And  the  bill 
prays  an  injunction  to  restrain  the  trustees  from  exercising 
any  of  the  powers  which  the  deed  purports  to  confer  upon 
them. 

A  motion  has  been  made  upon  the  bill  and  the  answers 
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1843.       of  several  of  the  defendants  for  an  injunction  to  that  effect 
and  also  for  the  appointment  of  a  receiver  to  take  charge  of 
the  property  pendente  lite. 
TATM.  This  motion  has  led  to  a  very  full  discussion  by  the  able 

counsel  engaged  in  the  cause  as  well  on  ,the  part  of  the 
complainant  and  of  the  trustees  as  on  the  part  of  other  de- 
fendants who  happen  to  be  holders  of  a  large  number  of 
the  notes  provided  for  and  intended  to  be  secured  by  the 
trust  deed.     The  argument  has  embraced  all  the  points 
which  the  pleadings  are  calculated  to  present  when  the 
cause  shall  be  brought  to  a  hearing  for  a  final  decree ;  but 
it  does  not  follow  that  a  decisive  opinion  is  to  be  expressed 
in  this  stage  of  the  cause  upon  the  rights  of  all  the  parties ; 
for,  whatever  may  be  the  result  of  a  motion  of  this  kind,  the 
general  understanding  is  that  it  is  without  prejudice  to  the 
ultimate  decision  to  which  the  court  may  be  called  upon  to 
make.    Insolvency  and  danger  to  the  fund  pending  the 
litigation  with  a  prima  facie  case  and  probable  cause  for 
sustaining  the  bill  are  or  ought  to  be  sufficient  in  the  first 
instance  to  found*  an  injunction  and  a  receivership  upon, 
without  going  minutely  into  the  merits.    My  own  observa* 
tion  has  taught  me  to  believe  that,  in  general,  it  is  most  pru- 
dent and  best  promotes  the  ends  of  justice  to  go  no  further 
upon  a  motion.    A  decision  of  the  cause  is  not,  therefore,  to 
be  expected  now.    I  am  only  about  to  look  into  it  for  the 
purpose  of  seeing  whether  a  proper  case  for  an  injunction 
and  a  receiver  is  presented ;  and  although  I  have  to  regret 
the  unavoidable  delay  that  has  occurred,  I  am  not  aware 
that  the  pendency  of  this  motion  has  retarded,  as  it  certain- 
ly need  not  have  done,  other  proceedings  in  the  cause. 

The  first  objection  to  the  validity  of  the  trust  deed  is  that 
the  board  of  directors,  at  which  a  resolution  was  adopted 
authorizing  the  creation  of  the  trust  and  the  execution  of 
the  deed,  was  not  a  regularly  convened  board  according  to 
the  articles  and  by-laws  of  the  association ;  and  that,  there- 
fore, the  deed,  though  bearing  the  signature  of  its  proper 
officers,  is  not  binding  upon  the  company.  I  think  this 
objection  is  not  well  founded.  There  was,  in  fact,  a  meet- 
ing of  the 'board  on  the  4th  January  1841,  when  a  quorum 
was  present  and  a  resolution  to  the  above  effect  was  adop- 
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ted.    How  the  meeting  was  conyened  and  whether  held  or      1813. 
not  in  pursuance  of  the  by-laws,  as  to  the  time  of  holding     ^-^v-^^ 
meetings,  seems  to  me  not  material,  so  long  as  the  meeting  on      ^^^'" 
that  day  was  not  objected  to  by  any  of  the  officers  or  direc-       tatm. 
tors  then  or  at  any  subsequent  time.    All  belonging  to  the 
direction  have,  apparently,  acquiesced  in  the  proceedings  of 
that  day,  since  none  have  been  known  to  protest  or  object 
to  the  authority  then  conferred  upon  their  officers.    I  shall, 
therefore,  regard  it  as  the  act  and  deed  of  the  company  in 
its  corporate  capacity.    It  is  another  question,  however,  how 
far  the  company  had  power  by  law  to  issue  such  notes  and 
to  secure  the  payment  thereof  by  such  a  transfer  of  property  • 

in  trust  as  the  deed  contains. 

This  company  or  association  was  organized  in  July  1838, 
for  the  purposes  of  banking  under  the  general  banking  law 
passed  in  April  of  that  year.  Whether  such  institutions 
were  entitled  to  assume  the  character  of  corporations  was  a 
disputed  point  for  some  time  and  in  various  ways.  Our 
courts  at  length  settled  down  in  the  opinion  that  they  were ; 
and  they  now  take  rank  accordingly.  Like  corporations, 
then,  they  possess  all  the  powers  expressly  granted  to  them 
by  the  law  of  their  creation,  (the  general  banking  law,)  and 
such  further  powers  not  expressed  as  are  incidental  and 
necessary  to  the  accomplishment  of  the  business  for  which 
they  are  established.  This  common  law  principle,  in  rela- 
tion to  the  powers  of  all  corporations,  is  embodied  in  the 
enactment  relative  to  the  powers  of  these  associations. 
They  are  declared  to  have  power  "  to  carry  on  the  business 
of  banking."  How  ?  *'  By  discounting  bills,  notes  and  other 
evidences  of  debt — ^by  receiving  deposits — ^by  buying  and 
selling  gold  and  silver,  bullion,  foreign  coins  and  bills  of 
exchange  in  the  manner  specified  in  their  articles  of  asso- 
ciation for  the  purposes  authorized  by  this  act — by  loaning 
money  on  real  and  personal  security — and  by  exercising 
such  incidental  powers  as  shall  be  necessary  to  carry  on 
such  business."  Here  the  business  of  banking  is  author- 
ized ;  and  in  what  that  business  shall  consist,  is  defined. 
Their  powers  are  co-extensive  with  and  equal  to  the  tran- 
saction of  this  business  in  all  its  branches.    If  not  by  express 
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1843.      enumeratioD  of  the  powers,  at  least  by  necessary  itnplica* 
tion. 
The  maDner  of  exercising  one  of  their  powers  or  rather 
TATK8.       of  carrying  on  or  conducting  one  branch  of  their  authorized 
business— that  of  buying  and  selling  the  precious  metals, 
coins  and  bills  of  exchange,  appears  to  be  left,  in  some 
measure,  to  the  discretion  of  the  associates,  as  the  same 
shall  be  regulated  and  prescribed  by  their  articles  of  asso- 
ciation, yet  in  the  articles  of  association  of  this  company 
we  find  no  such  thing  specified. 
Among  the  powers  confided  to  the  board  of  directors  for 
•  carrying  on  the  banking  business,  is  enumerated  the  *'  buy- 

ing and  selling  gold  and  silver  bullion,  foreign  coins  and 
bills  of  exchange,  in  such  manner  as  they  may  see  fit  for 
any  purpose  not  prohibited  by  law  :"  (Art.  IV.  sec.  3.)    This 
seems  not  to  be  such  a  specification  of  the  manner  of  doing 
that  business,  as  the  law  intended,  and  it  may  perhaps  give 
rise  to  the  question  whether 'the  directors  could  lawfully 
enter  upon  the  transaction  of  that  branch  of  business  at  all 
unless  the  way,  mode  or  manner  of  conducting  it,  (whether 
on  credit  or  always  for  cash — whether  with  money  to  be 
borrowed  for  the  purpose,  or  by  appropriating  a  part  of  the 
capital  paid  in  to  that  subject  and  to  be  kept  employed 
therein,)  was  specified  in  the  articles  of  association  for  their 
government.    Still,  I  shall  consider,  for  the  purposes  of  this 
discussion,  that  the  articles  of  association  are  sufficiently 
specific  to  give  the  directors  power  to  conduct  that  branch 
of  business  as  well  as  others.    The  other  powers  confided 
to  the  board  of  directors  by  the  articles  of  association,  so 
far  as  relates  to  the  business  of  banking,  are  the  same  as 
those  conferred  by  the  law  on  the  association  itself— with 
some  little  addition  or  amplification — thus,  to  the  power  of 
receiving  deposits  is  added  "  on  interest  or  otherwise,"  and 
they  may  give  to  depositors  ''such  receipts,  bonds,  bills  or 
other  evidences  of  debt  as  may  be  lawful." 

From  the  course  of  dealing  in  which  this  company  en- 
gaged and  the  disastrous  results  to  which  it  led,  it  becomes 
somewhat  important  to  consider,  how  far  or  for  what  pur- 
poses the  company  as  a  banking  institution  could  lawfully 
borrow  money?    There  is  no  express  recognition  of  the 
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power  to  borrow  in  the  general  banking  law,  nor  are  there  1843. 
any  words  of  prohibition.  If  the  power  exists,  it  is  by  im- 
plication or  as  incidental  to  other  powers  expressly  gran- 
ted. "Receiving  deposits,"  as  understood  in  the  practice  tatm. 
of  banking,  is  different  from  borrowing  money  in  the  ordi- 
nary acceptation  of  that  term,  and  agreeing  to  allow  interest 
on  monies  deposited  with  a  bank  and  giving  notes  or  certi- 
ficates or  any  other  evidences  of  debt  therefor  does  not  con- 
stitute the  doing  so  an  act  of  borrowing,  hence  the  power 
of  receiving  deposits  does  not  necessarily  include  the  power 
of  borrowing. 

But  the  power  to  borrow  may  be  incidental  to  the  power 
of  "discounting  notes" ;  and  why  may  not  a  banking  associ* 
ation,  as  well  as  an  individual  banker,  borrow  money  to  be 
employed  in  that  branch  of  business  ?  I  am  at  a  loss  to  dis- 
cover any  good  reason  why  they  may  not  have  the  right  to 
borrow  for  that  purpose,  if  the  state  of  their  business,  or  the 
interest  of  the  concern,  shall  justify  it.  Borrowing  may  be, 
and  I  think  is,  incidental  also  to  the  power  of  buying  bills 
of  exchange,  bullion  and  foreign  coin.  .These  they  may  sell 
as  well  as  purchase,  and,  in  this  unrestricted  traffic,  occasion 
may  frequently  arise  for  money  to  meet  their  engagements 
or  to  create  funds  abroad  on  which  to  place  bills  drawn  by 
them  for  sale.  The  power  of  borrowing  money  may  be 
called  into  exercise,  likewise,  for  the  purpose  of  buying  or 
procuring  state  stocks  and  other  securities  to  be  deposited 
with  the  comptroller,  though  it  certainly  would  be  more  con- 
sistent and  compatible  with  the  idea  of  a  banking  institu- 
tion that  it  should  be  a  lender  at  all  times  and  never  a  bor- 
rower. 

In  throwing  open  the  business  of  banking  to  individuals 
and  to  associations,  the  legislature,  doubtless,  supposed  that 
actual  capital  would  be  honestly  and  fairly  contributed  by 
the  individual  stockholders,  and  not  that  the  association,  in 
its  corporate  capacity,  should  proceed  upon  the  credit  of  a 
fictitious  capital  to  borrow  money  or  other  means  with  which 
to  commence  or  to  carry  on  their  business.  Still,  there  is 
nothing  in  the  terms  of  the  original  law  directly  prohibiting 
them;  and  it  is  now  only  by  the  amendatory  act  of  May  14, 
1840,  that  they  cannot  commence  business  until  $100,000 
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1843.       of  securities,  at  least,  are  deposited  with  the  comptroller. 
These  securities  may  yet  be  obtained  by  borrowed  means. 
While^  therefore,  we  must  concede  to  banking  associations 

TATS*.  the  power  of  borrowing  money  and  of  course  to  secure  the 
repayment  of  it,  by  a  pledge  or  transfer  of  property,  if  ne- 
cessary, yet  borrowing  must  be  confined  to  the  legitimate 
business  of  banking,  and  the  necessity  for  it  must  proceed 
from  that  source.  In  other  words,  the  money  borrowed 
must  be  applied  to  some  one  or  more  of  the  purposes  of  their 
institution  or  creation  as  recognized  in  the  law.  Thus,  they 
can  have  no  right  or  power  to  borrow  money  or  contract  for 
loans  to  enable  them  to  engage  in  speculations,  or  in  mer- 
cantile or  other  business  having  no  sort  of  relation  to  and 
forming  no  part  of  the  ordinary  business  of  a  bank.  S  uppose 
they  should  buy  cotton  or  other  produce  of  the  country  and 
tsend  it  abroad,  or  should  purchase  ships  and  employ  them 
in  distant  voyages  with  the  view  of  placing  cargoes  in  the 
hands  of  consignees,  on  the  credit  of  which  they  might  be 
enabled  to  draw  bills  of  exchange,  and  should  do  this,  under 
the  pretence  of  exescising  their  corporate  right  of  selling  bills 
of  exchange — would  debts  contracted  in  such  a  course  of 
business  and  attempted  to  be  secured  by  a  pledge  or  hypo- 
thecation of  the  property  contributed  by  stockholders  be  tole- 
rated 1  I  apprehend  not.  They  could  not  be  regarded  as 
debts  binding  on  the  association,  because  not  contracted  for 
the  purpose  of  the  business  confided  to  the  directors.  The 
unauthorized  acts  of  agents  are  not  binding  on  their  princi- 
pals; and  directors  are  but  agents  or  ministers,  entrusted  with 
powers  to  be  exercised  for  the  benefit  of  others.  Those  who 
have  contributed  to  the  formation  of  a  banking  capital  by 
becoming  shareholders ;  those  who  have  entrusted  their  mo- 
ney on  deposit,  or  have  otherwise  fairly  become  creditors  of 
a  bank,  are  entitled  to  protection  against  any  unauthorized 
assumption  of  powers  by  the  directors  or  any  misapplication 
of  the  assets  or  funds  of  the  institution.  Its  property  cannot 
be  diverted  to  other  purposes  or  be  used  up  in  speculations 
foreign  to  the  business  of  banking  without  a  struggle  for  its 
recovery  and  an  effort  to  reclaim  it.  A  rigid  adherence  to 
this  principle  works  no  injustice,  although  it  may  sometimes 
produce  a  seeming  hardship.    Persons  dealing  with  corpo- 


LBATITT 
V. 


VICE-CHANCELLOR'S  COURT.  167 

rations  or  associations  of  limited  capacity,  mutt  look  to  the  ,    1843. 
character  of  the  transactions  they  engage  in  with  them. 
The  law  under  which  they  act  and  the  business  they  are 
authorized  to  perform  is  all  written  in  the  public  statute       tat«». 
book,  with  which  every  man  is  supposed  to  be  acquainted. 
He  who  shall  neglect  to  inform  himself,  can  hardly  have 
a  valid  excuse  for  being  misled  where  every  thing  is  open 
to  inquiry.    Still,  there  may  be  cases  where  a  man  may  be 
innocently  drawn  in  to  lead  his  money,  or  part  with  his  pro- 
perty, upon  the  strength  of  some  supposed  security  or  obli- 
gation which  a  company  has  issued,  having  the  semblance 
of  such  as  the  company  might  lawfully  issue  and  bearing 
upon  its  face  no  mark  of  legal  condemnation  or  excess  of 
authority.    He  may,  in  that  way,  become  and  claim  to  stand 
as  a  bona  fide  creditor,  having  had  no  reason  to  suspect  that 
the  money  he  furnished  was  wanted  for  any  unauthorized 
purpose,  or  was  to  be  applied  to  any  other  than  the  legiti- 
mate business  of  banking,  and  then,  upon  the  doctrine  favor- 
ring  innocent  bona  fide  purchasers  without  notice,  be  allowed 
to  stand  as  a  creditor  to  be  paid  out  of  the  assets  of  the 
bank.    The  opinions  delivered  upon  the  final  decision  of 
Sqfford  v.  Wyckoff,  4  Hill's  R.  442,  shows  the  principle  on 
which  the  holder  of  negotiable  paper,  issued  by  a  banking 
association,  may  sustain  an  action  and  recover  against  them. 
Whether  the  holders  of  any  of  the  800  promissory  notes  in 
question  can  bring  themselves  within  the  principle  above 
alluded  to,  may  be  a  subject  of  consideration  hereafter. 

I  have,  now,  to  inquire  whether  the  company  could  law- 
fully issue  this  mass  of  notes  ?  The  effect  to  be  given  to 
them  in  the  hands  of  third  persons,  claiming  to  be  innocent 
holders  for  value,  is  a  different  question. 

I  do  not  understand  it  to  be  claimed  for  these  notes,  that 
they  were  issued  upon  the  basis  of  actual  deposits  with  the 
company  or  for  actual  loans  of  money  to  be  used  in  either 
of  the  specified  branches  of  banking  business.  A  very  dif- 
ferent purpose  seems  to  have  been  contemplated.  The  pe- 
cuniary affairs  of  the  company  had  become  greatly  embar- 
rassed, owing  to  very  extensive  operations  of  a  speculative 
character  in  state  stocks,  in  which  the  company  had  been 
engaged.    These  stocks  had  greatly  depreciated,  as  had^also 
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1843.  ^all  other  securities,  such  as  bonds  and  mortgages  which  the 
company  held.  In  the  early  part  of  the  year  1840,  the  com- 
pany had  obtained  all  that  could  be  raised  upon  a  pledge  of 

YAT£8.  the  stocks  and  by  various  other  expedients  to  which  they 
had  resorted.  At  the  close  of  that  year  and  in  the  begin- 
ning of  1841,  (a  memorable  period,)  the  political  horizon  was 
lighted  up  with  rays  of  hope,  to  many,  of  better  prospects  for 
the  country  and  a  brighter  era  in  finance.  The  company, 
therefore,  determined  to  make  a  Airther  efibrt  to  avert,  if 
possible,  impending  ruin  and  insolvency,  by  raising  funds 
upon  the  issue  of  their  notes  or  obligations  to  be  secured  by 
a  pledge  or  assignment  in  trust  of  their  remaining  assets, 
consisting  of  various  securities.  The  idea  of  getting  up  a 
subscription  by  individuals  to  advance  money  upon  the  notes 
or  obligations  of  the  company  was  suggested,  and  a  paper 
to  that  effect,  dated  the  I5th  December,  1840,  was  signed  by 
eight  or  nine  of  the  directors,  agreeing  to  take  certain 
amounts  set  opposite  their  names  in  the  obligations  of  the 
company  and  to  pay  cash  therefor  in  monthly  instalments, 
not  exceeding  ten  per  cent.,  commencing  on  the  1st  day  of 
January  1841,  the  payment  of  the  obligations  to  be  secured 
by  a  transfer  in  trust  of  assets  belonging  to  the  company  ; 
but  this  subscription  was  not.  to  be  binding  unless  $400,000 
should  be  subscribed.  Only  $246,000  was  subscribed,  and 
that  paper  seems  not  to  have  been  further  regarded,  except 
as  furnishing  encouragement  that  loans  upon  this  plan  could 
be  obtained.  The  effort  was  accordingly  continued,  and  at 
the  meeting  of  the  board  on  the  4th  day  of  January  1841, 
the  chairman  of  the  finance  committee  stated  the  necessity 
of  creating  a  trust  of  $800,000,  "  for  the  purpose  of  providing 
funds  for  meeting  the  accruing  payments  of  the  company 
during  the  then  next  twelve  months,"  by  an  issue  of  notes  to 
the  amount  of  $600,000,  payable  in  thirteen  months  from  the 
16th  December  preceding.  The  measure  was,  therefore,  re- 
solved upon.  There  is  much  in  the  answer  of  the  trustees 
explanatory  of  the  motives  of  the  directors  in  resorting  to 
this  expedient.  They  honestly  believed  it  would  furnish 
the  means  of  enabling  them  to  sustain  the  credit  of  the  com- 
pany and  prolong  its  existence.  They  hoped  to  induce 
8on^  of  the  creditors  to  accept  notes  thus  secured  for  their 
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demands  as  collateral,  and  give  time ;  and  to  obtain  advan*  1843. 
ces  of  money  on  other  portions  of  the  notes.  There  would 
appear  to  be  nothing  wrong  in  all  this,  provided  the  demands 
of  existing  creditors,  which  they  wished  to  meet,  had  grown  tatm. 
out  of  legitimate  banking  business,  and  provided  the  money 
expected  to  be  raised  was  necessary,  and  was  intended  to 
be  applied  to  the  discharge  of  actual  bona  fide  debts  of  that 
character. 

Upon  this  point,  there  is  very  considerable  difBculty  in 
the  case.  I  have  shown  the  propriety  of  discriminating  as 
to  the  character  and  consideration  of  the  debts  which  had 
been  contracted  in  the  name  of  the  company,  and  I  appre- 
hend it  will  be  necessary  to  go  into  that  investigation  before 
the  just  and  equitable  rights  of  creditors  and  stockholders  of 
this  banking  association  on  the  one  hand,  and  the  holders  of 
these  eight  hundred  notes  on  the  other,  can  be  determined. 
As  the  case  now  stands  upon  the  pleadings,  that  discrimina- 
tion cannot  be  made ;  proofs  will  have  to  be  gone  into  or  in- 
quiries instituted  on  the  subject  in  a  master's  office.  In  the 
mean  time,  I  think  it  is  incumbent  on  the  court  to  interfere. 
The  propriety  of  applying  the  assigned  assets  of  the  compa- 
ny to  the  payment  of  the  notes  indiscriminately  according  to 
the  tnist  deed,  is  too  doubtful  to  be  allowed  at  present,  and 
must,  therefore,  be  prevented. 

An  additional  reason  exists  for  placing  the  trustees  under 
restraint.  In  issuing  the  notes  in  question,  many  of  them 
were  placed  in  the  hands  of  persons  as  mere  agents,  who 
have  made  either  none  or  but  partial  returns  for  them.  Other 
notes  and  to  large  amounts  have  been  handed  over  as  colla- 
teral security  for  demands  against  the  company  of  far  less 
amount  than  their  face,  and  yet  the  trustees,  according  to 
the  express  terms  of  the  trust,  and  the  covenant  they  have 
entered  into,  might  not  feel  themselves  at  liberty  to  with- 
hold payment  from  any  person  presenting  one  or  more  of 
the  notes,  however  injuriously  such  payments  might  affect 
other  rightful  creditors. 

There  are  other  objections  interposed  on  the  ground  of 
the  illegality  of  the  transaction,  which  it  may  be  worth 
while  to  consider.  It  is  contended  that  even  if  the  com- 
pany had  the  power  to  borrow  money  and  supposing  the 
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1843.  money  thus  raised  to  have  been  used  or  applied  in  the 
course  of  a  legitimate  banking  business,  still  that  they  had 
no  right  to  borrow  upon  the  issue  of  notes  in  the  manner 

TATxt.  i^QJ  iorm  in  which  these  were  made  and  issued  ;  that  the 
general  restraining  law  forbad  such  an  emission  and  that 
the  act  of  14th  May  1840,  is  also  against  it. 

The  answer  denies  any  intention  to  evade  or  violate  the 
laws  of  the  state,  and  shows  that  the  directors  acted  upon 
the  opinions  of  counsel  that  they  might  lawfully  issue  the 
notes  and  secure  the  payment  by  an  assignment  in  trust. 
It  is,  likewise,  shown  that  the  notes  did  not,  upon  their  face 
or  in  appearance,  resemble  ordinary  bank  notes,  that  they 
were  not  from  engraved  plates,  but  in  ordinary  typography, 
and  it  is  denied  that  they  were  issued  for  circulation  as 
money  within  the  meaning  of  the  prohibitory  laws.  Still, 
if  the  transaction  was  such  as  any  law  of  the  state  has 
forbidden,  honest  intention  and  good  faith  in  the  belief  of  its 
lawfulness  on  the  part  of  the  directors  will  not  uphold  it. 
The  transaction  must  be  judged  of  according  to  the  spirit 
and  intention  of  the  law  and  not  solely  by  the  motives 
which  may  have  induced  it. 

The  original  restraining  act  incorporated  into  the  revision 
of  1830,  (1  R.  S.  712,)  is  still  in  force  ;  and,  for  aught  I  see, 
is  applicable  to  all  banking  associations  and  individual 
bankers,  except  so  far  as  it  is  modified  by  the  provisions  of 
the  general  banking  law  allowing  the  issue  of  bills  for  cir- 
culation as  money  countersigned  by  the  comptroller.  One 
of  the  offences  against  the  franchise  of  banking,  meant  to 
be  guarded  against  by  that  statute,  is  the  issuing  of  notes 
or  other  evidences  of  debt  by  individuals  or  associations  or 
bodies  corporate,  "to  be  loaned  or  put  in  circulation  as 
money,"  without  the  express  authority  of  law.  It  is  not 
the  mere  issue  of  notes,  therefore,  that  is  prohibited ;  for 
individuals  or  corporations  may  issue  any  number  that 
their  convenience  or  lawful  business  may  require,  but  it  is 
the  i'ssue  to  be  loaned  out  as  money  or  to  be  put  in  circula- 
tion as  such,  80  as  to  form  a  part  of  the  circulating  medium 
like  bank  notes,  that  the  statute  has  prohibited  as  mischie* 
vious. 
To  constitute  the  offence,  it  is  not  necessary  they  should 
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be  on  fine  paper  fiom  engraved  plates  and  ornamented  with  1843« 
Tignettes  and  devices  symbolical  of  the  bank.  The  style 
in  vhich  they  are  got  up  may  be  an  evidence  of  the  design 
vith  which  they  are  issued  and  to  give  them  a  more  ready  tatss. 
circulation  like  bank  notes ;  and  that  inference  was  drawn 
by  the  chancellor,  in  the  case  of  the  engraved  notes  of  the 
Life  and  Fire  Insurance  Co. :  Attorney  General  v.  Life 
and  Fire  Insurance  Co,,  9  Paige,  470.  But  this  inference 
may  be  drawn  from  other  facts  and  circumstances  and  be 
just  as  conclusive.  Thus,  with  the  eight  hundred  notes  in 
qnestion,  they  were  uniformly  printed  and  issued  in  a  regu* 
lar  series,  in  sums  corresponding  with  the  larger  denomina- 
tion  of  bank  notes,  all  payable  at  the  same  time,  to  the 
order  of  a  clerk  in  the  employ  of  the  company,  who  en« 
dorsed  them,  not  for  the  purpose  of  adding  any  thing  to 
their  security,  but  to  give  them  currency  without  further 
trouble,  in  the  same  manner  as  bills  payable  on  time  to 
bearer.  This,  at  least,  shows  they  were  adapted  to  the  pur< 
poses  of  circulation  and,  purporting  to  be  issued  by  a  bank- 
ing association,  is  an  additional  circumstance  calculated  to 
give  them  currency  as  money,  like  the  post  notes  of  the 
Life  and  Fire  Insurance  Co.,  which  the  chancellor  held  to 
be  within  the  restraining  act  and  void. 

There  are  other  and  to  my  mind  stronger  reasons  for  im- 
puting to  the  issue  in  question  the  character  of  circulating 
notes  within  the  prohibition  of  the  statute,  notwithstanding 
the  denials  of  the  Answer.  The  avowed  object  was  to  raise 
money  upon  the  strength  of  the  notes  secured  by  the  trust. 
The  securities  placed  in  trust  were  not  such  as  they  could 
get  countersigned  notes  for,  from  the  comptroller,  in  suffi- 
cient amount  or  it  is  to  be  presumed  they  would  have  re- 
sorted to  that  mode  of  obtaining  the  desired  relief.  Hence 
they  resorted  to  the  other.  The  analogy  is  striking.  In- 
stead of  a  trust  which  the  banking  law  authorized,  they 
undertake  to  create  one  of  their  own.  Instead  of  the  comp- 
troller for  trustee  and  a  pledge  or  deposit  with  him,  they 
appoint  other  trustees  and  transfer  such  securities  as  they 
deem  proper.  Instead  of  notes  payable  on  demand,  they 
make  them  payable  on  time,  and  they  are  delivered  out, 
not  to  persons  lending  or  advancing  money  upon  them,  un- 
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1843.       der  an  agreement  to  hold  the  notes  till  maturity,  but  to  di* 
^■""^^^^^     lectors  and  agents,  willing  to  take  charge  of  certain  amounts 
X,,  and  parcels  of  the  notes,  upon  an  understanding  that  they 

TATBi.  i^fQ  afterwards,  from  time  to  time,  to  bring  in  money  for  the 
notes  as  they  may  be  able  to  raise  it.  The  persons  to 
whom  the  notes  are  entrusted  could  accomplish  this  agency 
only  by  putting  the  notes  in  circulation,  in  the  same  man- 
ner that  countersigned  notes  could  be  used  for  the  like  pur- 
pose. 

Though  the  officers  and  directors  of  the  company  may 
say  they  did  not,  thereby,  intend  to  give  to  the  issue  the 
effect  of  circulating  notes,  they  are  still  chargeable  with  the 
mischief  and  the  consequences  which  might  naturally  ensue 
from  the  act  of  giving  out  such  paper,  if  they  did  not,  at  the 
same  time,  as  1  think  they  were  bound  to  do,  guard  against 
the  possibility  of  an  abuse  of  the  law,  by  limiting  the  ne- 
gotiability or  circulation  to  persons  who  might  be  found 
willing  to  lend  money  upon  the  security  or  to  persons  who 
might  agree  to  take  them  for  debts  which  they  already 
held  against  the  company  and  who  could  only  part  with 
the  notes  by  further  endorsement  or  assignment  and  not  by 
mere  delivery.  The  precaution  of  a  special  endorsement 
under  an  agreement  to  hold  and  not  to  put  in  circulation, 
would  have  taken  from  the  notes  the  capability  which  they 
were  otherwise  calculated  to  have  of  becoming  a  part  of  the 
circulating  medium  and  of  inflating,  to  some,  extent  the  cur- 
rency of  the  country,  which  it  had  wisely  become  the  policy 
of  the  government  to  prevent.  If  the  intrinsic  value  of  the 
property,  which  the  company  proposed  to  pledge,  was  such 
as  to  entitle  them  to  credit  and  to  confidence  in  respect  to 
the  loan  which  they  wished  to  effect,  they  might  have  at- 
tained the  end  by  making  their  notes  or  bonds  payable  di- 
rectly to  the  lenders  for  the  sums  advanced  or  to  be  ad- 
vanced by  each,  transferring  the  collaterals  at  the  same 
time  for  security ;  and  so,  for  the  purpose  of  procuring  an 
extension  of  credit  where  necessary,  they  might  have  sought 
out  their  creditors  and  proposed  a  renewal  of  previous  notes 
or  bonds  becoming  due  upon  the  like  arrangement ;  and  in 
that  way  have  avoided  all  legal  objections  to  the  means  of 
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aecomplishing  these  objects,  at  least  so  far  as  the  restraining       1843. 
act  might  be  thought  to  interfere.  %-*-.'-*^ 

I  have,  thus  far,  considered  the  issue  of  the  eight  hundred  «. 

notes  as  within  the  mischief  which  it  was  the  policy  and       tatei. 
intention  of  the  general  restraining  act  to  prevent.    And  if 
I  am  correct  in  these  views  of  the  transaction,  it  is  almost 
needless  to  say  that  it  is  within  the  prohibition  also  of  the 
4th  section  of  the  act  of  May  14, 1840,  amendatory  of  the 
general  banking  law.    Perhaps  the  legislature,  in  adopting 
this  4th  section,  did  not  intend  to  go  further  in  respect  to 
the  character  and  object  of  the  issue  or  circulation  which 
they  thereby  meant  to  forbid  than  the  previously  existing 
restraining  law  had  done,  that  is,  to  check  the  issue  or  cir- 
cidation  of  post  notes  or  bills  as  money ;  but  there  can  be 
no  doubt,  from  the  strong  and  decisive  tone  of  the  section, 
that  the  legislature  intended  to  go  as  far  and  prevent  at 
least  the  issue  of  such  bills  or  notes  as  were  evidently  de- 
signed or  adapted  to  circulate  as  money  and,  more  effec- 
tually to  put  a  stop  to  the  practice,  on  the  part  of  any  bank- 
ing association  or  individual  banker,  they  declare  any  vio- 
lation of  this  section  shall  be  adjudged  a  misdemeanor 
punishable  by  fine  and  imprisonment,  while,  for  a  violation 
of  the  original  restraining  act,  a  penalty  or  forfeiture  of  one 
thousand  dollars  alone  is  imposed.    The  conclusion,  that 
the  issue  of  the  eight  hundred  notes  was  illegal,  being  not 
only  unauthorized  by  the  general  banking  law,  looking  to 
the  purposes  for  which  they  were  issued,  but  expressly  pro- 
hibited as  contrary  to  the  policy  of  the  laws  regulating  the 
banking  system  of  this  state,  leaves  nothing  for  the  trust 
deed  or  the  trust  vested  in  the  defendants  Messrs.  Yates, 
Talmage  and  Noyes  to  rest  upon. 

The  notes  must  be  deemed  void  and  the  assignment  in  trust 
will  have  to  be  set  aside  for  that  reason,  irrespective  of  other 
objections  and  considerations  which  have  been  urged  against 
it — such  as  that  it  was  made  in  contemplation  of  the  insol- 
vency of  the  company  and,  in  that  event,  waste  give  an  undue 
preference  to  one  class  of  creditors  over  others ;  that  it  was 
made  to  hinder  and  delay  the  general  creditors,  and  there- 
fore fraudulent  in  law ;  and  that  it  was  not  made  to  secure 
existing  debts,  but  prospective  and  contingent  liabilities. 
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1843.  contingent  in  point  of  amount,  and,  therefore,  not  to  be  sus- 
tained against  prior  creditors.  These  are  objections  which 
possibl7  may  be  effectual  against  the  deed  or  assignment, 

TATE8.  though  the  notes  themselves  should  be  found  to  be  valid 
and  binding  upon  the  company ;  but  it  is  unnecessary  to  go 
into  a  discussion  of  them  at  present.  Enough  appears  in 
the  views  I  have  thus  far  taken  of  the  case  to  satisfy  me 
that  the  trustees  ought  not  and  cannot,  with  propriety  and 
with  due  regard  to  the  rights  of  general  creditors  and  stock- 
holders, be  allowed  to  hold  and  dispose  of  the  property  and 
assets  assigned  to  them,  pursuant  to  the  trust. 

In  saying  this,  I  do  not  wish  to  be  understood  as  express- 
ing an  opinion,  much  less  as  deciding  that  none  of  the  hol- 
ders of  the  hundred  notes  can  claim  or  be  allowed  to  stand 
as  creditors  of  the  company  by  virtue  of  them.  It  may  be 
that,  as  bonajide  holders  for  value,  without  notice,  actual  or 
constructive,  of  any  thing  affecting  the  validity  of  the  notes, 
they  may  be  permitted  to  occupy  the  place  of  honest  credi- 
tors in  the  closing  scenes  of  this  great  financial  drama. 
Some  of  the  parties  to  this  suit  are  understood  to  have  been 
creditors  of  the  company  before  and  at  the  time  of  the 
emission  of  the  notes.  Perhaps  they  will  be  able  to  show 
that  they  became  such  creditors  while  dealing  with  the 
company  in  the  way  of  legitimate  banking  business ;  and 
that  they  accepted  some  of  the  notes,  supposing  them  to  be 
valid,  on  account  of  such  previous  indebtedness.  There 
will  be  no  difficulty,  I  apprehend,  in  such  cases  in  consider- 
ing such  parties  creditors  still,  upon  the  original  footing  of 
their  debts.  Other  creditors,  it  is  said,  were  induced  to  ac- 
cept some  of  the  notes  upon  the  strength  of  the  trust  with 
which  they  appeared  to  be  connected  and  to  relinquish 
other  securities  held  by  them  at  the  time.  In  such  cases 
also  there  may  be  no  difficulty  with  a  court  of  equity  in 
remitting  the  party  to  his  original  rights  and  securities,  pro- 
vided he  shows  his  debt  to  have  been  a  fair  one  and  con- 
tracted within  the  scope  of  the  lawful  authority  of  the  offi- 
cers and  directors  of  the  company.  These,  however,  are 
reserved  questions  not  necessary  or  proper  now  to  be  passed 
upon.  It  will  be  in  time  to  do  that  when  all  the  facts  and 
circumstances  of  each  transaction  shall  be  presented.    In 
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the  meantime,  the  injunctioD  prayed  for  must  issue  and  the       1843. 
assigned  property  be  secured  in.  the  hands  of  competent  per-     s-'-'^>^^^ 
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After  the  appointment  of  a  special  receiver,  an  immense  ^  g  j 
mass  of  testimony  was  taken.  The  abstract  of  the  plead-  \i  \2  'is' 
ings,  before  set  forth,  however,  when  taken  in  connection  ]  8,  19,  20, 
with  the  facts  contained  in  the  opinion  of  the  Yice-Chan-  21 ;  Dec. 
cellor,  will  be  enough  for  the  present  report  on  the  merits,     ^y  ^* 

The  cause  was  now  heard  on  pleadings  and  proofs. 

Mr.  Qeorge  Wood,  Mr.  Bidwell  and  Mr.  Titus  appeared 
for  the  complainant. 

Mr.  C.  C.  King,  Mr.  (yCmor  and  Mr.  B.  F.  Butler ^  for 
the  defendants  Palmers,  Mackillop,  Dentid&  Co. 

Mr.  W.  C  Noyes  and  Mr.  Marvin  for  the  trustees. 

Mr.  E.  H.  BkUchfordj  for  the  receiver  of  the  Commercial 
Bank  and  the  Bank  of  the  United  States  and  the  Girard 
Bank. 

Mr.  F.  B.  Cutting,  for  the  defendants  De  Launay  &  Co. 

Mr.  Charles  Edwards,  for  Samuel  Clapham,  the  executor 
of  William  Vyse. 

Mr.  Albon  Man,  for  the  defendant  Ezra  Clark. 

The  Vice-chancellor  : — In  granting  the  motion  made  Sept.  22, 
in  the  early  stage  of  this  cause  for  an  injunction  and  a  re-  1846. 
ceiver  upon  the  bill  and  answers,  I  had  occasion  to  express 
an  opinion  unfavorable  to  the  validity  of  the  trust  deed  of 
the  15th  of  December,  1840,  and  to  the  legality  of  the  eight 
hundred  promissory  notes  purporting  to  be  notes  of  the 
*'  North  American  Trust  and  Banking  Company,"  and  which 
the  deed  was  intended  to  secure,  as  being  an  emission  of 
bills  of  credit  or  notes  not  authorized  by  law. 

The  same  questions  then  considered,  have  again  been 
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1843.  argued  before  me,  but  more  in  extenso  upon  the  pleadings 
and  voluminous  proofs  in  the  cause,  with  a  view  to  a  final 
decree  which  shall  determine  whether  the  complainant,  as 

YATE8.  tjie  receiver  of  the  property  and  effects  generally  of  this  in- 
solvent banking  institution,  is  entitled  to  have  the  property, 
covered  by  the  trust  deed  in  question,  placed  in  his  hands  as 
a  part  of  the  assets  of  the  association,  to  be  administered  for 
the  benefit  of  the  legitimate  creditors  and  stockholders,  or 
whether  the  property  shall  remain  with  Messrs.  Yates,  Tal- 
mage  and  Noyes  as  trustees  under  the  deed,  for  the  purpose 
of  being  applied  by  them  to  the  payment  of  the  notes  ac- 
cording to  the  trusts  thereby  declared :  and  if  the  deed  is 
held  to  be  void,  then  the  other  defendants,  who  are  brought 
in  as  holders  of  many  of  the  notes,  (and  some  of  them  to  a 
large  amount,)  present  this  further  question,  whether  they 
are  not,  still,  to  be  regarded  as  creditors  of  the  banking  asso- 
ciation, with  equitable  liens  upon  the  assigned  property,  and 
thereby  entitled  to  a  preference  of  payment  over  other  cred- 
itors :  and  with  regard  to  some  of  the  defendants,  this  still 
further  question,  whether  they  are  not  entitled  to  be  restored 
to  the  benefit  of  securities  and  money  and  other  things  of 
value  parted  with  when  they  received  the  notes  relying 
upon  their  validity  and  the  good  faith  of  the  trust  as  a  se- 
curity? 

In  considering  this  case,  the  first  objection  to  be  noticed  is 
an  objection  in  limine  to  the  complainants'  right  to  draw  in 
question  the  validity  of  the  trust  deed  and  the  authority  of 
the  banking  association  to  issue  the  notes — for  it  is  said  the 
complainant  is  here  in  a  representative  capacity  merely — 
that  he  stands  in  the  place  of  the  defunct  banking  company, 
and  has  no  better  or  other  rights  than  it  would  have,  were 
it  a  complainant.  This  is  true.  And  then  again  it  is 
further  said,  that  inasmuch  as  the  company  could  not  be 
allowed  to  repudiate  its  own  acts  and  deeds,  so  this  receiver 
cannot.  This,  likewise,  is  true  of  acts  done  by  the  company 
in  its  corporate  capacity  through  its  proper  officers  or  man- 
agers, in  a  matter  of  business  or  contract  authorized  by  law, 
to  be  entered  into  and  performed — ^but  it  cannot  be  true  of 
acts  done  by  the  officers,  managers  or  agents  under  an 
authority  assumed  and  not  really  possessed,  and  in  a  matter 
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of  business  not  within  the  reach  of  the  powers  and  autho-       1843. 
rity  conferred  by  law  on  the  body  corporate  itself. 

And  again — ^the  stockholders  of  this  company  being  the 
corporators,  and  they  having  selected  the  officers  to  manage  yats«. 
its  affairs,  if  these  officers  have  gone  on,  step  by  step,  tran- 
scending their  legal  powers  and  authority,  with  the  know- 
ledge  of  the  stockholders,  they  making  no  objection,  nor 
taking  any  measures  to  stop  such  proceedings,  their  acqui- 
escence will  be  presumed,  and  this  be  deemed  a  ratification 
on  their  part,  so  thfit  it  may  also  be  true,  as  far  as  the  rights 
and  interests  of  stockholders  alone  are  concerned,  that  the 
receiver  will  not  be  permitted  to  call  these  acts  in  question. 
But  the  receiver  is  not  here  as  the  mere  representative  of 
stockholders.  It  is  in  proof  that  there  are  creditors  whose 
debts  do  not  appear  to  be  in  any  way  provided  for,  and  the 
rule  as  applicable  to  stockholders  arising  from  their  acqui- 
escence in  illegal  transactions  (if  such  there  be)  would  not 
apply  to  innocent  creditors,  who  could  take  no  part  in  the 
management  of  the  affairs  of  the  company.  It  is  competent, 
therefore,  and  Mr.  Leavitt  is  at  liberty  to  insist,  that  the  deed 
in  question,  though  executed  by  the  proper  officers  of  the 
company  pursuant  to  a  resolution  of  the  board  of  directors, 
and  with  all  the  ceremony  and  formality  of  an  act  intended 
to  be  valid  and  binding,  was,  nevertheless,  in  its  character  a 
forbidden  and  unauthorized  act,  such  as  could  only  be  done 
under  an  assumed  or  merely  imaginary  authority  of  law — 
and  that  the  transaction  which  led  to  the  making  of  the 
deed,  as  well  as  the  deed  itself  and  the  notes  and  the  trust 
to  secure  their  payment,  are  all  void.  This  brings  me,  then, 
directly  to  the  question,  are  these  acts  void  or  are  they  valid 
in  law  ?  It  can  no  longer  admit  of  a  question,  and  the  point 
must  now  be  regarded  as  definitely  settled  by  the  repeated 
decisions  of  the  Chancellor  and  of  the  court  for  the  correc- 
tion of  errors,  that  the  banking  institutions  of  this  state, 
duly  organized  in  conformity  with  the  provisions  of  the  act, 
passed  the  18th  of  April,  1838,  to  authorize  the  business  of 
banking,  are  corpc^^tions — and  that  the  law  creating  them 
is  a  constitutional  law,  although  not  passed  by  a  vote  of  two- 
ihirds  of  the  members  elected  to  the  legislature — the  judg- 
ment of  the  supreme  court  in  De  Bow  v.  The  People,  1 
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1843.  Denio's  Rep.  l,(a)  to  the  contrary  notwi thstand ing.  They  are 
not  only  corporations  but  they  are'^monied  corporations" 
within  the  definition  of  that  term  in  the  revised  statutes. 

'^'"**.  As  corporations,  then,  they  can  only  have  and  exercise  such 
powers  as  legitimately  belong  to  them — that  is  to  say,  such 
as  are  expressly  conferred  by  the  general  banking  law  and 
by  some  general  provisions  of  the  revised  statutes  and  such 
as  they  take  by  necessary  implication  as  incident  to  the 
powers  expressly  granted.  At  the  same  time,  they  are  sub- 
ject to  such  prohibition,  regulations  and  restrictions  as  the 
revised  statutes  and  other  acts  of  the  legislature  have  pre- 
scribed with  respect  to  the  business  of  banking. 

My  views  on  the  subject  of  banking  powers  and  banking 
business,  as  authorized  to  be  conducted  by  associations  and 
individuals  professing  to  act  under  the  restraints  of  law, 
(restraints  imposed  by  a  wise  policy  rendering  the  pursuit  of 
such  business  a  matter  of  franchise  or  privilege  granted  by 
the  state,)  and  for  what  purposes,  in  the  course  of  such  busi- 
ness,  they  may  lawfully  borrow  money  and  contract  debts, 
were  given  in  the  opinion  delivered  by  me  on  the  motion 
before  mentioned.  I  find  no  reason  for  changing  the  views 
I  then  expressed,  and  it  is  unnecessary  to  repeat  them  here. 
Looking  ta  the  law,  as  the  only  authority  and  guide  in  such 
matters,  and  I  cannot  but  think  that  the  officers  and  managers 
of  this  company  transcended  their  powers  as  a  corporation 
and  departed  widely  from  the  legitimate  business  of  a  bank- 
ing company  when  they  went  (extensively  as  they  did,) 
into  the  buying  and  selling  of  state  stocks  and  bonds. 

The  right  of  banking  companies  to  purchase  state  stocks 
should  be  allowed  to  exist  only  when  the  object  is  a  deposit 
or  pledge  of  the  same  for  circulating  notes,  or,  if  for  any 
other  purpose,  it  should  be  the  investment  of  capital  or  sur- 
plus funds  for  the  sake  of  interest.  Now,  the  North  Ameri- 
can Trust  and  Banking  Company  had  no  capital  or  other 
funds  on  hand  requiring  to  be  thus  invested.  They  bought 
the  whole  of  that  large  amount  of  state  stocks  entirely  upon 
credit,  issuing  their  own  paper  in  the  shape  of  certificates  of 

(a)  Thii  case  is  now  expressly  ovennled^y  Gifird  y,  hMtuF^m,  ^  Ve- 
nio,  380. 
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deposit  or  of  bonds  or  promissory  notes  in  payment ;  and,  in  1843. 
one  instance  at  least,  accompanied  by  the  personal  guarantee 
of  some  of  the  directors.  The  company  never  bad  any 
cash  capital  paid  in  beyond  a  comparatively  few  thousand  virci. 
dollars«  The  capital  contributed  by  subscribers  to  its  stock 
was  in  bonds  and  mortgages,  exceeding  in  nominal  amount 
three  millions  of  dollars.  These  bonds  and  mortgages  were, 
in  effect,  investments  already  made  of  the  capital,  so  that 
nothing  remained  to  be  invested  in  any  other  description  of 
securities.  True,  the  company  had  taken  measures  to  obtain 
a  large  subscription  of  cash  capital  in  Europe,  and  its  officers 
were  led  to  believe  they  could  obtain  it.  In  that  expectation 
they  were  disappointed — but,  upon  the  strength  of  it  they 
purchased,  in  August,  1838,  immediately  after  the  organizar 
tion  of  the  company,  one  million  of  dollars  in  amount  of 
the  public  debt  of  the  state  of  Arkansas.  This  purchase, 
though  made  upon  credit  in  anticipation  of  a  cash  capital, 
may  be  justified  as  being  within  the  authority  of  the  officers 
and  directors,  since  it  appears  to  have  been  made  with  a 
view  of  using  the  bonds  with  the  comptroller,  as  a  basis  for 
circulating  notes  to  be  issued  by  the  company.  It  appears 
further,  however,  that  only  one-fifth  of  the  amount  ($200,- 
000,)  was  ever  deposited  with  the  comptroller.  Being  dis- 
appointed in  obtaining  a  cash  subscription  to  the  capital 
abroad,  the  residue  of  the  Arkansas  bonds  were  diverted 
from  the  original  purpose  of  the  purchase  and  converted 
into  a  means  of  borrowing  money.  Had  they  rested  here, 
relying  upon  the  bonds  and  mortgages  as  constituting  their 
capital,  the  company  might  possibly  have  succeeded,  not- 
withstanding the  million  of  debt  they  had  contracted  at  the 
outset ;  but  the  views  of  the  officers  and  managers  were 
otherwise.  In  1839  they  proceeded  to  increase  their  debt 
enormously  by  the  purchase  of  other  state  stocks,  solely 
upon  credit.  One  million  two  hundred  thousand  of  Indiana 
bonds  were  bought,  eight  hundred  thousand  of  Ohio  securi- 
ties, two  hundred  and  fifty  thousand  of  Florida  bonds,  and 
some  hundreds  of  thousands  of  other  descriptions  of  stocks 
and  securities.  None  of  these  large  amounts  were  obtained 
with  any  design  or  intention  of  being  deposited  with  the 
^comptroller  for  circulating  notes.    The  contrary  very  clearly 
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1843.  appears  from  the  testimony.  The  object  was  a  speculation. 
The  stocks  were  to  be  sold  again  in  expectation  of  profits. 
It  became  a  traffic  in  stocks,  and,  for  that  purpose,  by  far  the 

TAT£i.  largest  portion  were  sent  to  Europe,  and,  until  sales  could  be 
effected,  they  were  to  serve  the  purposes  of  a  credit  on  which 
to  obtain  advances  or  loans  through  the  medium  of  bills  of 
exchange.  Twice  an  agent  was  sent  out  by  the  company 
to  aid  in  expediting  sales  and  to  attend  to  the  financial  opera- 
tions generally  in  which  the  company  was  engaged. 

There  were  other  extensive  operations  of  the  company, 
which  seem  to  me  not  to  have  been  within  the  pale  of  legi- 
timate banking  business.  I  allude  to  the  purchase  of  half 
a  million  of  southern  funds,  as  they  were  called,  being 
the  paper  of  southern  and  western  banks,  bought  by  the 
company  at  a  very  considerable  discount,  because  of  the  sus- 
pension there  of  specie  payments,  and  intended  to  be  re-sold 
at  an  expected  profit  or  to  be  laid  out  in  the  purchase  of 
cotton  at  the  south  to  be  shipped  to  Europe.  These  funds 
were  bought  on  credit,  and  not  for  the  purpose  of  investing 
capital  or  any  money  which  the  company  had  on  hand.  A 
portion  of  these  funds  were  hypothecated  and  ultimately 
sold ;  and  a  portion  were  used  in  the  purchase  of  cotton 
shipped  to  Europe  and  there  sold.  By  the  testimony  it  ap- 
pears that  the  loss  sustained  in  this  business  was  upwards 
of  two  hundred  thousand  dollars  ;  on  the  sales  of  the  cotton 
alone  the  loss  was  ninety  thousand  dollars. 

Another  instance  of  unauthorized  dealing,  as  it  appears  to 
me,  considering  the  circumstances  of  the  company,  may  be 
found  in  the  buying  up  of  some  five  or  six  thousand  shares 
of  its  own  capital  stock  for  the  purpose  of  being  sold  out 
again  and,  in  the  mean  time,  of  being  used  as  a  means  of 
raising  money.  These  shares  were  paid  for  with  the  pro- 
ceeds of  bills  of  exchange  procured  to  be  drawn  for  the  bene- 
fit and  on  account  of  the  company,  to  the  amount  of  £46,876 
sterling.  This  transaction,  like  those  preceding  it,  resulted 
in  a  considerable  loss. 

Various  other  transactions  were  resorted  to  on  behalf  of 
the  company,  as  expedients  for  raising  money  or  of  placing, 
at  the  disposal  of  its  officers,  the  <<  ways  and  means"  of  ob- 
taining a  credit.    These  were  calculated  to  afford  tempera- 
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ry  relief^  but  they  were  generally  such  as,  in  the  end,  in-       1843. 
volved  the  company  deeper  and  deeper  in  ruinous  conse-     *-*^^^^^ 
quences.  "*;['" 

The  embarrassments  of  the  company  were  partly  owing  tatbc. 
to  the  want  of  a  cash  capital  to  begin  with,  but  the  principal 
cause  of  the  difficulty  in  their  affairs  was  the  purchase  of 
the  large  amount  of  state  stocks,  especially  the  one  million 
two  hundred  thousand  dollars  of  Indiana.  This  purchase 
appears  to  have  laid  the  foundation  of  all  the  subsequent 
misfortunes  of  t|;ie  company.  *  The  necessity  of  raising  mo- 
ney to  meet  the  payments  for  this  large  purchase,  as  well  as 
of  the  first  million  purchase  of  Arkansas,  created  the  neces- 
sity of  resorting  to  the  purchase  of  other  large  amounts  of 
the  same  description  of  property,  in  order  to  place  the  com- 
pany in  possession  of  the  means  of  raising  money  in  the 
shape  of  advances  or  loans. 

The  necessity  of  resorting  to  such  an  expedient  at  one 
time,  produced  the  necessity  of  a  similar  resort  at  another. 
Periods  of  great  embarrassment  followed  each  other  in  rapid 
succession.  The  stocks  became  more  and  more  depreciated 
and  the  difficulty  of  obtaining  advances  adequate  to  their 
wants  constantly  increased ;  and,  finally,  the  sales,  when 
made,  produced  a  loss  to  the  company  of  somewhere  from 
twenty-five  to  thirty  per  cent,  on  thecost.  When,  therefore, 
such  operations,  as  I  have  alluded  to,  were  found  to  be  falla- 
cious or  were  no  longer  available  as  "  monied  means,"  other 
expedients  were  resorted  to.  We  accordingly  find  the  di- 
rectors and  officers  of  the  company  engaged  in  issuing,  from 
time  to  time,  large  amounts  of  certificates  of  deposit,  sterling 
bonds  and  promissory  notes,  based  upon  assignments  of 
bonds  and  mortgages,  in  trust  for  the  purpose  of  securing 
the  payment  of  such  issues  of  paper.  Hence,  we  hear  of  the 
«  Million  Trust,"  as  it  is  called,  and  the  "  First  Half  Million 
Trust,"  and  the  «  Second  Half  Million  Trust,"  and  other 
trusts  of  similar  character,  besides  the  Yates,  Talmage  and 
Noyes  trust,  the  subject  of  the  present  suit. 

This  last  trust  was  authorized  by  a  resolution  of  the  board 
of  directors,  of  the  4th  of  January,  1841,  though  the  deed  and 
the  notes  bear  date  the  15th  December,  1840.  The  finance 
committee  had  stated  the  necessity  of  creating  this  trust,  as 
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1843.  a  means  of  providing  fands  to  meet  the  accruing  payments 
of  the  company  during  the  then  next  twelve  months,  and  that 
they  had  already  made  the  arrangement  for  the  transfer  of 

TATit.  securities  to  the  amount  of  $800,000,  and  for  the  issue  of 
notes  to  the  amount  of  $600,000 ;  and,  therefore,  requested 
the  authority  of  the  board  to  carry  it  into  effect.  There  had 
been  a  report  made  a  short  time  before,  by  a  special  commit* 
tee  appointed  to  examine  into  the  affairs  of  the  company, 
showing  its  crippled  condition  and  recommending  the  adop- 
tion of  prompt  and  efficient  measures  to  Restore  its  credit 
and  to  render  available  its  existing  assets ;  the  committee 
expressing  their  belief  that,  by  judicious  management,  con* 
fidence  might  be  restored  and  the  advantages  expected  from 
the  formation  of  the  company  at  the  commencement  might 
still  be  realized.  Hence  it  was  that  the  proposition  to  create 
the  trust  in  question  was  adopted.  The  object  was  to  raiso 
money  by  making  and  disposing  of  this  large  batch  of  notes, 
purporting  to  be  thus  secured.  A  similar  undertaking  had 
been  started  by  an  agreement  drawn  up  on  the  16th  Decern- 
ber,  1840,  and  signed  by  a  number  of  the  officers  and  direc* 
tors,  agreeing  to  take  certain  amounts,  set  opposite  to  their 
names,  in  the  obligations  of  the  company,  payable  in  twelve 
months,  with  interest,  and  to  pay  the  cash  therefor  in  monthly 
instalments  of  ten  per  cent. ;  such  obligations  being  secured 
in  like  manner  by  a  transfer  in  trust  of  assets  belonging  to 
the  company ;  but  it  was  provided  their  subscriptions  should 
not  be  binding  until  the  amount  of  four  hundred  thousand 
dollars  was  subscribed.  Subscriptions  to  that  amount  were 
not  obtained,  and  the  plan  was  consequently  abandoned. 
The  notes  under  the  trust  deed,  as  authorized  by  the  reso* 
lution  of  the  board  on  the  4th  of  January,  1841,  were,  there- 
fore,  made  without  reference  to  any  such  previous  agreement 
of  the  directors  or  other  persons  to  take  them  and  to  furnish 
money  upon  loan  or  otherwise  for  the  use  of  the  company. 
The  notes  were  rather  intended,  as  it  would  seem,  to  be 
given  out  to  the  directors  and  any  other  persons  who  might 
be  willing  to  aid  the  company  by  taking  the  notes  in  large 
or  small  amounts,  either  upon  purchase  or  by  loans  of  cash 
on  the  security  of  them  or  to  be  used  in  the  best  practical 
manner  towards  relieving  the  pressing  necessities  of  the  com- 
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pany.  It  was,  likewise,  contemplated  that  the  holders  of  pro-  1843. 
viously  issued  bonds,  notes  and  certificates  of  deposit,  about 
maturing,  might  be  induced  to  take  some  of  this  issue  of 
notes  in  payment,  exchange  or  renewal — such  previous  lia-  tatb^ 
bilities  haying  been  contracted  originally  in  the  purchase  of 
the  state  stocks  and  in  other  business  transactions  before 
alluded  to.  The  notes  were  used  to  a  considerable  extent 
for  all  these  purposes,  as  I  shall  have  occasion  more  particu- 
larly to  notice. 

The  question  at  present  is  in  respect  to  the  entire  mass  of 
these  notes,  whether  they  are  such  as  this  banking  company 
could  lawfully  issue? 

The  objection  against  issuing  them  is,  that  not  being  based 
upon  the  pledge  of  securities  with  the  comptroller,  nor  in* 
tended  to  be  countersigned  and  registered  as  required  by  the 
banking  law,  it  was  an  unlawful  emission,  such  as  is  for* 
bidden  both  by  the  general  restraining  law  incorporated  into 
the  revised  statutes,  (1  R.  S.  712,  first  edition,  sec.  3  to  6,) 
and  more  particularly  by  the  4th  section  of  the  act  passed 
May  14tb,  1840,  amendatory  of  the  banking  law  under  which 
this  company  was  formed.  This  objection  came  under  con^ 
sideration  in  deciding  the  motion  to  which  I  have  before  al« 
hided ;  and  my  opinion  was  then  expressed  pretty  fully 
upon  the  illegality  of  the  issue  of  these  notes.  Subsequent 
examination  and  reflection  have  strengthened  my  conviction 
on  the  subject :  for  I  have  discovered  nothing  in  the  proofs 
or  in  the  circumstances  given  in  evidence  to  take  the  case 
out  of  the  operation  of  the  statutes  referred  to.  A  decision  of 
the  supreme  court  of  this  state  in  May  term,  1846,  in  a  case 
of  Swift  et  al.  v.  /  D.  Beers,  strongly  corroborates  my  opin- 
ion. There,  an  action  was  brought  upon  Mr.  Beers'  guar- 
anty of  a  note  of  the  North  American  Trust  and  Banking 
Company,  made  payable  sixty  days  after  date,  with  interest, 
and  the  illegality  of  the  note  under  the  4tb  section  of  the  act 
of  May  14th,  1840,  was  set  up  as  a  defence,  which  section 
forbids  the  issue  of  any  bill  or  note  by  a  banking  associa* 
tion  unless  made  payable  on  demand  and  without  interest. 
That  court  held  it  to  be  a  fatal  objection  to  the  note  that  it 
was  payable  on  time,  with  interest,  and  immediately,  od 
the  close  of  the  argument,  gave  judgment  for  the  defendant. 
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1843.  The  eight  hundred  notes  in  question  are  all  of  that  cha* 

racter,  being  drawn  payable  thirteen  months  after  date,  and 
with  interest  at  seven  per  cent. 

TiTM.  The  notes  being  utterly  void,  the  accompanying  assign- 

ment,  creating  a  trust  for  the  security  and  payment  of  the 
notes,  has  no  legal  effect  and  is  of  no  avail  to  the  parties 
claiming  an  interest  under  it.  This  is  of  itself  a  sufficient 
ground  for  declaring  the  assignment  void  and  for  breaking 
up  the  trust ;  it  is,  therefore,  unnecessary  to  say  much  with 
respect  to  other  legal  objections  that  have  been  urged — one 
is,  that  the  assignment  was  made  when  the  company  was 
insolvent  or,  if  not  insolvent,  at  least  in  contemplation  of  its 
insolvency,  within  the  prohibition  of  the  revised  statutes:  1 
R.  S.,  first  ed.  691,  §  9. 

A  question  has  been  made,  whether  the  revised  statutes, 
on  the  subject  of  preventing  the  insolvency  of  monied  cor- 
porations and  to  secure  the  rights  of  their  creditors  and 
stockholders,  apply  to  the  banking  institutions  formed  un- 
der the  subsequent  law  of  1838 1  But  so  long  as  they  are  to 
be  regarded  as  "  monied  corporations,"  (and,  under  the  treat- 
ment they  have  received  from  the  courts,  they  must  be  so 
regarded,)  I  see  no  good  reason  why  that  provision  of  the 
revised  statutes  should  not  be  applied  to  them.  That  this 
banking  company  was  in  a  state  of  insolvency  at  the  close 
of  the  year  1840  is  now  manifest.  Its  failure  in  the  course 
of  the  summer  1841  was  owing,  not  to  any  fresh  misfor- 
tunes it  met  with,  but  to  the  losses  it  had  sustained  in  1839 
and  1840.  The  officers  and  directors  may  have  believed, 
from  the  report  of  their  committee  of  investigation  and  from 
the  proposed  plan  of  creating  another  trust  in  addition  to 
those  previously  created,  that  they  would  be  able  to  sustain 
the  credit  of  the  company,  but  this  did  not  alter  the  fact  of 
its  having  become  bankrupt  already.  The  issue  of  the 
notes  based  upon  this  trust  was  but  another  struggle,  a  last 
effort  to  resuscitate  a  dying  institution ;  the  effort  failed  and 
the  institution  sunk  under  the  weight  of  accumulated  lia- 
bilities. Those  liabilities,  for  the  present  purpose,  must  be 
considered  as  debts.  It  is  in  vain,  then,  for  those  who  had 
the  management,  to  say  they  did  not  contemplate  such  an 
event,  and  that,  instead  of  a  failure,  they  looked  forward  to 
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a  restoration  of  the  institation  to  public  confidence  and  ere-  1843. 
dit.  Grant  them  this — admit  they  had  faith  in  their  efibrts 
as  the  means  of  raising  money  and  of  satisfying  the  credi- 
tors and  of  averting  the  impending  catastrophe,  and  it  only  nrBn. 
obviates  the  objection  so  far  as  to  show  that  it  was  done 
"  in  contemplation  of  insolvency,"  leaving  the  objection  to 
stand  solely  upon  the  ground  of  the  actual  insolvent  condi- 
tion of  the  company  at  the  time,  and,  therefore,  equally 
within  the  prohibition  of  the  statute. 

Another  objection  is,  that  the  trust  assignment  is  fraudu- 
lent in  law,  in  respect  to  the  rights  and  remedies  of  existing 
creditors,  having  the  effect  to  hinder  and  delay  them  in  the 
collection  of  their  lawful  demands,  a  large  amount  of  pro- 
perty being  thereby  tied  up  and  placed  beyond  their  reach. 

When  it  is  considered  that  the  design  was  to  place  eight 
hundred  thousand  dollars  worth  of  assets  belonging  to  the 
company  in  the  hands  of  third  persons,  not  for  the  purpose 
directly  and  immediately  of  paying  debts  previously  con- 
tracted and  becoming  due  daily  through  the  year  1841,  but 
for  the  purpose  of  securing  future  liabilities  then  about  to 
be  contracted  and  payable  only  at  the  expiration  of  thir- 
teen months  from  the  date :  I  confess  that  it  presents  Co  my 
mind  very  much  the  appearance  of  a  transaction  wbieh  the 
law  cannot  fail  to  condemn  as  an  obstacle  and  hinderance 
to  the  just  rights  of  existing  creditors.  During  the  thirteen 
months  the  assigned  property  is  locked  up  by  che  trust.  It 
may  not  all  be  required  for  the  purposes  to  which  it  is 
thereby  appropriated.  The  whole  of  tb«  notes  may  not  be 
used  and  loans  and  advances  to  a  limited  extent  only  may 
be  obtained  upon  them,  and  yet  the  property  assigned  is  to 
remain  wholly  and  entirely  devoted  to  the  trust  until  the 
expiration  of  the  thirteen  months  at  least.  Besides,  accord- 
ing to  the  estimated  value  of  the  assigned  property,  it  ex- 
ceeds the  amount  of  tha  notes  some  two  hundred  thousand 
dollars.  This  large  surplus  placed  under  the  trust,  may  be 
regarded  as  still  further  evidence  of  a  fraudulent  intent  to- 
wards the  general  creditors  in  respect  to  the  hinderance  and 
delay  it  might  occasion  to  them.  But  I  forbear  to  pursue 
this  topic,  for  it  is  unnecessary.  If  I  should  erroneously 
ascribe  to  the  assignment  and  transfer  the  character  of  a 
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1843.       fraudulent  conveyance,  there  must  still  be  a  decree  against 
it,  according  to  my  judgment,  on  one  or  more  of  the  other 
grounds  that  have  been  taken. 
TATX8.  Although  this  disposes  of  the  question  touching  the  in- 

validity of  the  trust  deed  of  assignment  and  of  the  notes, 
there  are  other  important  questions  to  be  considered  in  re- 
gard to  the  holders  of  some  of  the  notes,  as  to  what  are 
their  rights  upon  the  court  pronouncing  them  void  in  their 
hands.  They  have  been  made  defendants  to  the  suit  in 
order  that  these  questions  maybe  determined  between  them 
and  the  complainant  as  receiver.  The  effect  of  setting 
aside  the  trust  deed  and  of  decreeing  a  surrender  of  the 
trust  property  to  the  complainant,  is  to  deprive  all  the  hol- 
ders of  the  eight  hundred  promissory  notes,  (notwithstand- 
ing they  may  have  given  value  for  them)  of  any  right  to 
stand  as  cestui  que  trustSy  and  in  that  capacity  to  claim  an 
interest  in  or  any  benefit  from  the  assigned  property. 

But  it  is  contended  that  they  are  nevertheless  to  be  re- 
garded as  equitable  mortgagees  of  the  property  or  as  having 
.     liens  in  equity,  which  this  court  will  enforce,  though  the 
property  should  pass  into  the  hands  of  the  receiver. 

This  claim  to  a  protective  equity  is  placed,  in  the  first 
instance,  upon  the  ground  of  their  having  made  loans  or 
advances  of  money  or  assumed  liabilities  for  the  company, 
on  the  strength  of  the  trust  and  in  faith  of  the  security  it 
was  intended  to  afford.  But  to  allow  the  claim  in  this  light 
would  be  virtu&Uy  to  restore  the  trust  and  to  give  them  the 
benefit  of  it  by  another  name.  It  would  be  merely  convert- 
ing the  receiver  into  a  trustee  for  their  benefit,  in  the  place 
of  the  trustees  under  the  deed  of  assignment.  I  cannot  be- 
lieve that  the  doctrine  of  equitable  mortgages  is  to  be  ap- 
plied so  as  to  produce  such  a  result.  It  cannot  be  that  what 
the  court  is  called  upon  by  law  lo  demolish  with  one  hand, 
it  is  to  reconstruct  and  uphold  and  give  effect  to  under 
another  form,  with  the  other  hand. 

If  any  one  or  more  of  the  persons,  who  have  dealt  with 
the  company  on  the  credit  of  the  trust,  have  a  right  to  fol- 
low the  property  into  the  hands  of  the  receiver,  charged 
with  an  equity  in  their  favor,  it  must  be  a  particular  equity 
growing  out  of  and  dependent  upon  the  circumstances  of 
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each  individual  traasaction,  and  not  by  virtue  of  a  general  1843. 
equity  which  would  apply  to  all  and  be  equally  available  ^-^^^^^ 
to  all  the  holders  of  the  notes  who  could  show  they  had  "^J["" 
paid  value  for  them.  Such  an  equity,  it  seems  to  me,  can*  tatm. 
not  arise  from  a  loan  or- advance  of  money  to  the  company, 
nor  from  endorsements  or  other  liabilities  assumed  for  it, 
which  the  party  may  have  since  paid  or  become  bound  to 
pay,  even  though  made  or  assumed  upon  the  faith  of  notes 
received  at  the  time  and  believed  to  be  notes  valid  in  law 
and  properly  secured  by  the  trust  deed  which  afterwards 
turn  out  to  have  been  invalid.  Such  failure  of  the  security 
ought  to  have  been  foreseen.  They  who  dealt  with  the 
company,  on  the  footing  of  such  security,  took  the  risk  of 
its  failing  them.  Possibly,  they  may  still  be  allowed  to 
stand  as  creditors  of  the  company.  I  am  not  going  to  say 
they  are  not — but  if  creditors,  they  are  creditors  at  large, 
without  any  other  security  than  what  the  insolvent  condition 
of  the  institution  may  afford  to  all  of  them  alike.  The  fact  ' 
that  the  security  they  dealt  upon  has  disappeared,  has  only 
placed  them  where  other  creditors  stand  and  furnishes  no 
reason  why  this  court  should  undertake  to  create  for  them 
a  new  sort  of  security  beyond  what  they  were  content  to 
rely  upon  at  the  time.  If  the  parties  on  lending  their  mo- 
ney or  their  credit  to  the  company  had,  besides  taking  the 
notes,  stipulated  for  a  pledge  or  hypothecation  of  bonds  and 
mortgages  or  other  securities  as  collateral  thereto  for  their 
reimbursement  and  indemnity  and  the  notes  proving  to  be 
illegal  and  void,  they  might  then  insist  upon  the  fulfilment 
of  the  stipulation  in  respect  to  the  pledge  of  collaterals  as 
a  part  of  the  contract  of  loan.  This  would  be  a  case  of  an 
equitable  mortgage:  Patch  on  Mort.  27,  and  this  court 
would  assist  them  in  following  the  property  thus  pledged 
or  intended  to  be  and  sea  to  the  application  of  it  according- 
ly. So,  if  any  of  the  parties,  on  taking  portions  of  the 
notes  in  question  for  a  precedent  debt,  surrendered  any 
thing  previously  held  as  security  for  such  precedent  debt, 
relying  upon  the  new  security  in  the  place  of  the  old  and 
such  surrendered  property  has  found  its  way  into  the  hands 
of  the  complainant,  the  court  will  compel  him  to  restore  it, 
as  a  condition  of  the  decree  annulling  the  new  security^ 
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1843.       This  rests  on  the  very  familiar  principle  that  he  who  seeks 
equity  shall  do  equity. 
Now,  I  know  of  no  other  equitable  principles  for  these 

TATZB.  parties  to  place  themselves  upon,  with  a  view  to  any  spe- 
cial bene&t  from  the  assigned  property/ and  if  they  have  not 
brought  themselves  within  either,  they  can  have  no  such 
benefit  from  it. 

It  has  been  objected  that  without  a  cross  bill  these  defen- 
dants are  not  in  a  position  to  ask  such  assistance  or  counter 
relief.  I  believe  they  can  claim  it  as  a  condition  of  the  re- 
lief granted  to  the  other  side  without  a  cross  bill.  I  shall, 
therefore,  proceed  to  examine  their  respective  claims. 
The  first  I  have  to  consider  with  reference  to  this  subject 
^  is  that  of  Mr.  Henry  Yates.  His  case  is  simply  this.  In 
January  and  February,  1841,  he  lent  to  the  company  his 
three  promissory  notes  of  $2500  each,  payable  at  short 
periods^  and  which  he  paid  as  they  became  due.  These 
notes  were  made  solely  for  the  accommodation  of  the  com« 
pany,  and,  at  the  time  of  giving  his  notes,  he  received  as 
kiuiny  s>f  tb§  trust  notes  as  made  up  the  same  amounts,  viz. 
r  ^1^7,600.  <'1^gs^  notes  he  still  holds.  At  other  times,  he 
'  endorsed  for'thj"  accommodation  of  the  company  certain 
negotiable.'pa|H9r  and  at  the  same  time  the  company  made 
to  him  notes'6f%corresponding  amount  and  delivered  to  him 
certain  of  ^e  trust  notes  as  collateral  security  for  his  lia- 
bilities.. Some  of  these  liabilities  are  still  outstanding,  not 
having  been  paid,  nor  yet  has  he  been  discharged  from 
them;  and  on  account  of  those  outstanding  liabilities  he 
still  holds  ten  thousand  dollars  in  amount  of  these  trust 
notes.  In  other  transactions  Mr.  Yates  became  possessed 
of  other  large  amounts  of  the  trust  notes  by  purchase  from 
Mr.  Thomas  E.  Davis  and  of  these  he  now  holds  fifteen 
thousand  dollars  in  amount,  making  a  total  of  trust  notes 
held  by  Mr.  Yates  of  $32,500,  for  which  he  claims  to  have 
an  equitable  lien. 

In  all  these  transactions,  Mr.  Yates  does  not  appear  to 
have  relied  on  anything  beyond  the  apparent  goodness  of 
the  notes  and  the  validity  of  the  trust  on  which  they  were 
based.  He  asked  for  no  better  security,  required  no  other 
pledge  and  took  no  stipulation  for  any  other  in  the  event  of 
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the  failure  of  the  trust  deed.    He  had  no  promise  of  an  as*       1843. 
signment,  deposit  or  transfer  of  bonds  and  mortgages  or 
other  securities  for  the  specific  purpose  of  meeting  the  lia- 
bilities he  was  under,  or  was  about  to  assume,  or  to  re-im-*       ^^'''■^ 
burse  the  money  he  might  lend  or  adFancCi  or  to  pay  the 
trust  notes  he  might  purchase.    All  that  he  appears  to  have 
taken  any  pains  to  satisfy  himself  about,  besides  what  was 
expressed  in  the  body  of  the  trust  deed  and  upon  the  face 
of  the  notes,  was,  that  Mr.  Davis  and  Mr.  Strong,  from  whom 
he  was  about  to  receive  some  of  the  notes  which  had  been 
issued  or  delivered  to  them  by  the  company,  had  given  or 
paid  full  value  for  such  notes — ^and  upon  being  informed  by 
the  president  that  such  was  the  fact,  he  was  satisfied  to  take 
the  notes  upon  their  own  intrinsic  merits.    He  sought  for 
no  additional  security,  and  received  no  assurance  that  led 
him  to  expect  any  other  or  better.    I  do  not,  therefore,  per- 
ceive any  thing,  in  the  nature  of  an  equitable  mortgage, 
which  he  has  a  right  to  fall  back  upon  in  the  event  that  has 
happened  or  which  the  court  can  lay  hold  of  and 
to  enforce  for  his  particular  benefit.    Nor  d 
Mr.  Yates  as  having  parted  with  any  thing^j^g^fffe  recei v 
ed  the  trust  notes  or  any  of  them,  except 
or  applied  to  the  payment  of  the  debts  of  th 
is  fair  to  presume  before  iis  failure,  and  no 
has  or  is  likely  ever  to  come  to  the  hands 
The  same  may  be  said  of  the  moneys  of  ( 
who  made  advances  and  in  whose  behalf  it  has  been  urged, 
that  restitution  should  be  made  by  the  receiver  before  he  is 
permitted  to  disturb  the  trust.    It  is  a  sufficient  answer  to 
all  that  can  be  urged  on  this  point,  that  restitution  can  only 
be  made  of  specific  money  or  securities  identified  by  the 
party  claiming  and  shown  to  be  in  the  receiver's  possession 
or  about  to  be  placed  there. 

The  next,  is  the  claim  of  the  assignees  and  trustees  of 
the  United  States  Bank  of  Pennsylvania  and  of  the  assignees 
and  trustees  of  the  Oirard  Bank  of  Philadelphia.  They 
hold  a  number  of  these  trust  notes,  which  were  received  by 
these  banks  in  lieu  of  coupons  for  interest  payable  upon 
bonds  or  obligations  issued  by  the  company  and  secured  or 
purporting  to  be  secured  by  the  first  and  second  half  mil- 
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1843.  lion  trust  deeds,  and  which  bonds  or  obligations  had  been 
taken  by  these  banks  to  secure  certain  loans  they  had  made. 
The  validity  of  those  bonds  and  of  the  trusts  spoken  of, 

YATu.  though  questioned,  are  not  to  be  passed  upon  in  the  present 
suit.  But,  supposing  them  to  be  valid,  it  does  not  appear 
that  there  was  any  thing  attending  the  delivery  of  the  notes 
in  question  as  payment  or  security  for  the  payment  of  in- 
terest on  such  bonds  giving  to  these  banks  any  special  right 
or  equity  to  a  better  security  for  the  notes  than  the  general 
trust  on  which  they  purported  to  be  issued.  The  notes  not 
having  been  paid,  the  interest  on  the  bonds  remains  unsatis- 
fied ;  and  the  assignees  have  all  the  remedy  still  which  they 
ever  had. 

Next  in  order  is  Mr.  Richard  M.  Blatchford,  receiver  of  the 
Commercial  Bank. 

The  Commercial  Bank  held  a  large  number  of  the  trust 
notes  in  question,  now  held  by  Mr.  Blatchford  as  receiver, 
amounting  in  all  to  $80,600.  The  identity  of  the  notes  ex- 
hibited is  sufficiently  proved. 

There  were  various  transactions  between  this  banking 
company  and  the  Commercial  Bank,  in  which  these  notes 
were  made  to  serve  the  purpose  of  collateral  security  for 
other  notes  and  liabilities  of  the  former  to  the  latter.  In  some 
instances  they  were  taken  in  exchange  for  certificates  of  de- 
posit issued  by  the  company  and  held  by  the  Commercial 
Bank  and  surrendered  when  the  notes  were  received.  Val- 
uable consideration  of  some  sort  appears  to  have  been  given 
in  every  instance,  either  in  the  way  of  exchange  for  certi- 
ficates of  deposit,  (a  species  of  negotiable  paper  issued  by 
the  company.)  or  in  the  discount  of  paper  for  the  company 
or  for  others,  to  which  the  notes  were  attached  as  collaterals. 
But  in  no  instance  do  I  find  that  the  Commercial  Bank  re- 
ceived them  upon  any  other  understanding  than  that  they 
were  secured  by  the  trust  deed — there  was  nothing  in  the 
use  to  which  the  notes  were  thus  applied  that  gave  to  them 
any  special  character  or  that  furnished  any  particular  ground 
of  equity  within  the  principles  I  have  laid  down. 

I  now  come  to  the  transactions  of  William  Vyse,  whose 
executor,  Samuel  Clapham,  presents  his  claim  as  a  matter 
ot  special  equity.    Mr.  Yyse,  at  the  time  of  his  death,  waa 
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the  holder  of  trust  notes  to  the  amount  of  $70,600,  and  these       1843. 
notes  his  executor  now  holds. 

Mr.  Vyse  became  a  creditor  of  the  company  in  this  way. 
He  bought  of  the  company  five  bills  of  exchange,  each  for  taxes. 
£2,000  sterling,  drawn  on  the  house  of  Palmers,  Mackillop, 
Dent  &,  Co.,  for  which  he  paid  in  cash  $46,777.  The  bills 
were  sent  to  London,  but  were  returned  dishonored.  He 
bad  also  lent  the  company,  in  cash,  at  one  time  $10,000 — at 
another  time  $  10,000,  and,  at  other  times,  two  sums  of  $3000 
each. 

On  purchasing  the  bills  of  exchange,  the  company  deli« 
vered  to  him  one  hundred  sterling  bonds  as  they  were  called, 
each  bond  being  for  the  payment  of  £250  sterling,  these 
being  a  portion  of  the  bonds  which  the  company  had  made 
and  undertaken  to  secure  under  and  by  virtue  of  either  the 
million  or  the  first  or  second  half  million  trusts.    These  one 
hundred  sterling  bonds  ^ere  delivered  to  Mr.  Vyse  by  way 
of  security  to  him  for  the  due  honor  of  the  bills  of  exchange ; 
and  if  the  bills  should  be  accepted  and  paid,  he  was  to  hand 
over  the  bonds  to  Messrs.  Palmers,  Mackillop,  Dent  &,  Co. 
for  their  use.    On  lending  the  two  sums  of  ten  thousand 
dollars  each,  the  company  assigned  and  delivered  to  Mr. 
Yyse  for  his  3ecurity  two  bonds  and  mortgages  belonging  to 
the  company,  amounting  together  to  $25,000,  viz.,  the  bond 
and  mortgage  of  John  McVickar  for  $12,000,  given  in  Octo- 
ber, 1838,  and  the  bond  and  mortgage  of  Thomas  Fitch  for 
$13,000,  given  in  September,  1838.    On  the  return  of  the 
bills  of  exchange  protested  for  non-acceptance,  which  was 
some  time  in  January  or  February,  1841,  Mr.  Yyse  stood  as 
a  creditor  of  the  company  to  the  amount  of  more  than 
$70,000,  and  he  was  then  solicited  by  the  president  of  the 
company  to  give  up  the  bills  of  exchange  and  the  sterling 
bonds  accompanying  them  and  the  two  bonds  and  mortga- 
ges and  take,  in  the  place  of  them,  the  trust  notes  before  men- 
tioned to  cover  the  indebtedness.    He  was  reluctant  to  do 
so,  but  being  strongly  urged  and  relying  upon  the  assurance 
of  the  president  and  the  opinion  of  their  counsel  that  the 
notes  were  valid  and  well  secured  by  the  trust  deed,  he  fi- 
nally consented,  and  did  accordingly  deliver  up  the  bills  of 
exchange  and  the  sterling  bonds,  and  re-assign  the  two  bonds 


LEATITT 

V, 


193  CASES  IN  THE 

1843.  and  mortgages  upon  receiving  from  the  company  the  trust 
notes  now  in  the  bands  of  his  executor.  The  two  bonds 
and  mortgages  of  McVickar  and  Fitch  are  now  among  the 

TiTEi.  assets  of  the  company  covered  by  the  deed  of  assignment  of 
the  15th  of  December  1840— they  remain  unpaid ;  and  upon 
setting  aside  the  deed  and  trust,  they  will  pass  into  the 
hands  of  the  complainant.  Under  the  circumstances  of  this 
transaction,  seeing  that  Yyse  was  a  creditor  for  money  actu- 
ally lent  to  the  association,  independent  of  the  bills  of  ex- 
change and  upon  the  strength  of  the  two  bonds  and  mort- 
gages transferred  to  him  at  the  time  as  security  for  its  re- 
payment, those  securities  now  coming  into  the  hands  of  the 
complainant  he  is  bound  to  restore,  in  order  that  they  may 
again  be  held  to  answer  the  purpose  of  the  original  transfer 
to  Vyse.  So,  with  regard  to  the  one  hundred  sterling  bonds 
if  they  are  still  in  existence  uncancelled  and  in  the  posses- 
sion or  under  the  control  of  the  cohiplainant,  he  must,  like- 
wise, return  them  to  Yyse's  representative,  in  order  that  he 
may  have  the  benefit  of  them  as  security  for  his  debt,  if  in- 
deed they  can  be  deemed  any  better  security  than  the  trust 
notes  he  already  holds.  The  protested  bills  of  exchange, 
likewise,  may  be  handed  back  if  they  can  be  found. 

The  claim  of  Mr.  Ezra  Clark  is  next  to  be  considered. 
Mr.  Clark  is  the  holder  of  trust  notes  to  the  amount  of  $6000, 
received  by  him  from  the  company  in  payment  or  exchange 
for  a  certificate  of  deposit  of  the  like  amount  issued  by  thd 
company  some  time  in  1839.  That  certificate  had  been  in 
pledge,  and  not  having  been  redeemed  it  was  sold  at  auction 
to  the  highest  bidder,  and  Mr.  Clark  became  the  purchaser 
— at  what  price  no  where  appears.  He  applied  at  the  office 
of  the  company  for  payment  of  the  certificate,  and  was  pre- 
vailed on  to  take  the  amount  in  trust  notes.  The  certificate 
he  surrendered,  and  probably  it  has  been  cancelled.  He 
surrendered  no  other  security,  for  he  had  no  other.  There 
is  no  evidence  that,  in  taking  the  notes,  he  had  the  promise 
or  expectation  of  any  other  or  additional  security  to  which 
he  might  resort,  in  case  the  notes  or  the  trust  should  prove 
a  failure.  Hence,  there  is  nothing  else  in  the  shape  of  secu- 
rity which  the  court  can  now  help  him  to  receive. 
Next  is  the  case  of  Messrs.  DeLaunay  &  Co.,  who  are 
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made  parties  to  this  suit  as  holders  of  some  of  the  trust      1843. 
Dotes.  s-^i-^^-^w 

Their  transactions  with  the  company  consisted  in  their  V 
drawing  bills  of  exchange  in  April,  1841,  to  a  large  amount-  tats*. 
on  their  house  in  Havre,  payable  in  sixty  days  and  deliver- 
ing the  same  to  the  company  for  its  use,  the  company  stipu- 
lating to  furnish  them  in  fifty-five  days  with  an  equal 
amount  of  bills  of  exchange  adding  interest,  and,  at  the  same 
time,  delivering  to  them,  for  their  security,  sixty- four  Arkan- 
sas state  bonds  of  ^1000  each  and  trust  notes  to  the  amount 
of  $30,000  more.  The  company  failed  to  comply  with  its 
stipulation  except  in  part.  Twenty-five  of  the  Arkansas 
bonds  were  sold  and  the  money  applied  to  the  bills  of  ex- 
change. The  credit  to  the  company  was  renewed  for  the 
balance  by  new  bills  of  exchange  drawn  and  delivered  in 
June,  1841,  under  a  similar  stipulation,  DeLaunay's  house 
retaining  the  39  Arkansas  bonds  and  all  the  trust  notes  as 
before  for  their  security.  Subsequently,  14  more  of  the  state 
bonds  were  sold  and  the  proceeds  applied  to  the  bills  of  ex- 
change, so  that,  in  October,  1841,  the  amount  due  from  the 
company  was  reduced  to  $19,573,  which  balance  is  still  due 
with  interest,  and  they  still  remain  in  possession  of  the  notes 
and  in  possession  of  the  remaining  25  Arkansas  state  bonds. 
The  bonds,  however,  have  become  so  depreciated  in  market 
value,  that,  if  sold,  they  would  fall  short  of  paying  the  bal- 
ance of  the  debt.  The  question  is  not  whether  the  com- 
plainant shall  restore  to  them  any  thing  that  may  be  likely 
to  come  into  his  hands,  for  DeLaunay  &  Co.  have  no  specific 
claim  of  that  sort  to  make.  They  only  claim,  as  a  matter 
of  general  equity,  in  the  event  of  the  trust  and  notes  being 
void,  to  have  the  assigned  property  applied  pro  tanto  to  the 
payment  of  their  balance ;  and  that  they  may  be  left  in  tbe 
undisturbed  possession  of  the  securities  they  hold.  No  ques- 
tion as  to  their  right  to  take  and  hold  and  apply  the  Arkan- 
sas bonds  in  the  way  they  have  done  and  still  propose  to 
do  has  been  made  before  me  ;  and,  of  course,  the  decree  in 
this  cause  will  not  affect  that  question  if  it  ever  should  arise. 

I  now  come  to  the  case  of  Messrs.  Palmers,  Mackillop, 
Dent  &  Co.,  of  London,  who  have  had  very  extensive  finan- 
cial dealings  and  transactions  with  the  company,  and  who 
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1843.       are  made  parties  to  this  suit  oq  account  of  large  interests 
they  have  at  stake  in  the  trust  and  in  the  trust  notes. 
In  1839  and  1840,  prior  to  August,  the  company  had  trans- 

T*Ti«.  mitted  to  the  house  of  Palmers,  Mackillop,  Dent  &  Co., 
large  quantities  of  the  American  securities  before  spoken  of 
for  sale.  The  company  had  also  sent  to  them,  for  the  like 
purpose,  large  amounts  of  the  certificates  of  deposit  and 
bonds  issued  by  the  company,  payable  in  sterling  money, 
and,  therefore,  denominated  sterling  bonds  and  sterling  cer- 
tificates and  purporting  to  be  secured  by  trusts.  The  shares 
also  in  the  capital  stock  of  the  company,  which  had  been 
bought  up  for  account  of  the  company  it&el^  were  likewise 
sent  out  in  order  to  be  sold  again.  Sales  to  a  considerable 
extent  were,  from  time  to  time,  effected  by  Palmers,  Mackillop, 
Dent  &  Co.  Against  the  proceeds  and  upon  the  credit  of  the 
security  which  the  possession  of  so  much  convertible  pro- 
perty afforded  or  was  supposed  to  afford,  the  company  drew 
bills  of  exchange,  which  were  duly  honored  and  paid,  gen- 
erally in  anticipation  of  cash  receipts,  so  that  Palmers,  Mac- 
killop, Dent  &  Co.,  were  often  called  upon,  in  that  way,  to 
make  advances  of  large  sums  for  or  on  account  of  the  com- 
pany. In  the  course  of  this  business  from  the  commence- 
ment down  to  some  time  in  the  month  of  August,  1840,  the 
cash  receipts,  which  had  come  to  the  hands  of  Palmers, 
Mackillop,  Dent  &  Co.,  from  all  sources  on  account  of  the 
company,  exceeded  seven  hundred  and  eighty  thousand 
pounds  sterling.  The  drafts,  in  the  mean  time,  had  more 
than  anticipated  this  great  amount  of  money,  and  Palmers, 
Mackillop,  Dent  &,  Co.,  stood  as  creditors  of  the  company 
for  a  large  balance  in  their  favor,  with  some  remnants  of 
securities  on  hand,  but  not  sufficient  to  justify  the  company 
in  making  any  further  drafts  upon  them.  The  officers  of 
the  company  nevertheless  continued  to  draw  more  bills  of 
exchange,  and  on  the  31st  July,  1840,  drew  seven  bills, 
amounting  to  £7573  15s.  2d.,  all  in  favor  of  their  own 
cashier,  and  by  him  endorsed  to  render  them  negotiable. 

The  drawing  of  these  bills  was  accompanied  by  letters 
dated  1st  August,  1840,  addressed  to  Palmers,  Mackillop, 
Dent  &,  Co.,  one  from  the  cashier,  merely  stating  the  fact 
that  such  bills  bad  been  drawn,  which  they  would  please  to 
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honor  and  debit  to  the  account  of  the  banking  company ;  1843. 
and  the  other  from  the  president,  (Mr.  Beers)  explaining  the 
necessity  of  making  those  drafts  and  showing  reasons  for 
inducing  the  drawees  to  honor  them.  The  following  are  tatbs. 
passages  from  Mr.  Beers'  letter,  viz :  "  Under  the  arrange- 
ment entered  into  with  the  United  States  Bank  and  others, 
to  meet  our  payments  on  the  first  of  July  and  for  several 
months  to  come,  we  have  valued  on  you  at  this  time  for 
about  £7600.  This  measure  is  adopted  with  the  greatest 
reluctance,  but  it  is  wholly  unavoidable.  In  addition  fo  the 
surplus  of  $200,000  of  mortgage  bonds  now  in  your  hands 
we  are  preparing  and  shall  send  out  at  least  $200,000  more 
of  similar  securities  in  a  few  days,  it  being  our  intention  to 
keep  you  fully  covered.  Although  these  securities  may  not 
be  at  once  available  to  you,  we  feel  confident  that  you  wiU, 
with  the  explanations  you  will  receive  from  Mr.  Blatcbford, 
sanction  our  course. 

"Unless  we  had  come  into  this  arrangement  with  the 
parties  on  the  1st  ultimo,  the  bank  must  have  suspended — 
an  event  which  would  have  rendered  the  sale  of  the  mort- 
gage bonds  impracticable  and  had  a  most  baneful  tendency 
in  every  respect.  Should  we  not  carry  out  the  whole  ar- 
rangement, and  our  bills  drawn  under  it  should  now  be 
dishonored,  similar  consequences  would  flow  from  it.  We 
are  calling  in  and  liquidating  our  assets  as  rapidly  as  possible, 
and  we  feel  well  assured  that,  in  a  few  months,  with  your 
countenance  and  support  we  can  revive  our  credit  and  dis- 
charge our  liabilities.  I  am  mortified  that  the  necessity  of 
the  case  compels  us  to  make  a  further  appeal  to  your  mag- 
nanimity, which  has  been  so  strongly  manifested  during  our 
intercourse.  The  position  in  which  we  have  been  placed 
for  the  last  few  months  has  been  trying  in  the  extreme.  To 
avert  a  sudden  and  consequently  disastrous  winding  up  of 
our  afijBurs,  has  been  our  great  aim — without  your  aid  that 
tmfortunate  issue  cannot  be  avoided.'' 

The  seven  bills  of  exchange  spoken  of  were  presented  on 

the  17th  and  ISth  August,  and  were  accepted — and  on  the 

3ist  of  the  same  month,  Palmers,  Mackillop,  Dent  &  Co., 

replied  to  the  letter  from  Mr.  Beers,  as  follows : 

"The  matter  of  primary  importance  therein  alluded  to,  is 
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1843.  the  further  negotiation  of  bills  upon  us  to  the  extent  of 
£7673  ISj.  2d.  After  the  very  positive  manner  in  which 
we  wrote  you  on  the  3d  of  June,  we  are  now  certainly  sur* 
TATM.  prised  you  should  have  adopted  this  course.  Tou  refer  to 
explanations  on  the  subject  from  Mr.  Blatchford,  but  that 
gentleman  has  not  written  to  us.  We  are  aware  that,  in  the 
last  arrangement  made  by  your  institution  with  the  United 
States  and  Girard  Banks,  mention  is  made  of  further  drafbi 
on  London  to  the  extent  of  $160,000,  but  without  the  slight* 
est  authority  from  us  for  such  proceeding.  Under  your 
assurance  that  $200,000  further  mortgage  bonds  are  on  the 
way  to  us,  we  have  accepted  the  above  amount,  but  we  beg 
distinctly  to  inform  you  that  any  other  bills  that  may  appear 
wilt  have  to  be  returned  and  provided  for  in  New  York,  as 
we  can  go  no  further,  and  we  feel  this  course  imperatively 
necessary,  for  the  credit  of  the  bank  being  so  completely 
annihilated,  all  parties  connected  with  it  are  liable  to  be 
more  or  less  aflfected  by  such  discredit." 

Three  days  after  writing  this  letter.  Palmers,  Mackillopi 
Dent  &  Go.  were  again  surprised  by  the  appearance  of 
another  bill  of  exchange  drawn  upon  them  in  like  manner^ 
as  the  others  under  date  of  the  8th  August,  1840,  for  £2694 
2s.  2d.  This  was  accompanied  by  a  letter  from  Mr.  Beers, 
in  which  he  says : 

«  We  draw  upon  you  to-day  for  £2694  2s,  2d.  steriing,  in 
favor  of  our  cashier,  and  rely  upon  your  acceptance.  The 
bonds  under  the  new  trust  for  $260,000  will  be  sent  by  the 
Great  Western,  &>c.  In  the  mean  time  I  beg  you  will  be 
assured  of  our  devoting  all  our  efforts  to  put  our  institution 
in  the  best  possible  condition.  We  shall,  in  no  case,  value 
upon  you  unless  under  positive  necessity,  and,  then,  with  a 
determination  to  protect  you  under  any  circumstances." 

Notwithstanding  the  promise  of  further  bonds,  they  re- 
fused at  first  to  honor  the  bill,  and  it  was  noted  for  non- 
acceptance.  A  few  days  afterwards,  however,  at  the  instance 
of  James  B.  Murray,  the  agent  of  the  association  at  that 
time  in  London,  they  accepted  the  bill.  They  were  induced 
to  do  this  upon  Mr.  Murray's  representations  as  to  the  abun- 
dant means  of  the  company  ultimately  to  meet  all  its  en- 
gagements, and  upon  his  stipulation,  in  regard  to  placing 
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them  in  possession  of  large  amounts  of  other  securities  in       1843. 
the  shape  of  mortgage  bonds ;  it  being  contemplated,  at  the     ^-^^^^"^ 
same  time,  that  further  bills  of  exchange  might  be  drawn,  «. 

which,  with  the  eight  bills  already  presented,  would  amount 
to  £15,000.    It  was  about  this  period  also,  that  125  bonds 
of  £250  sterling  each,  purporting  to  be  secured  by  a  trust, 
were  received  in  London  by  Palmers,  Mackillop,  Dent  &  Co., 
the  same  having  been  sent  from  New  York  on  the  18th  of 
August.    Murray's  stipulation,  above  alluded  to,  is  contained 
in  a  letter  addressed  by  him  to  Palmers,  Mackillop,  Dent  dt 
Co.,  dated  London,  Sept.  8th,  1840,  and  is  to  this  effect :  that, 
in  consideration  of  their  having  consented  to  accept  bills 
drawn,  or  to  be  drawn,  subsequent  to  the  1st  of  August,  to 
the  extent  of  £7600,  the  company  should  deliver  to  their 
agent  in  New  York  such  approved  securities  as  would  enable 
their  agent  to  remit  to  them  £15,000,  that  being  the  amount 
drawn  (or  supposed  to  be  drawn)  against  the  125  bonds  sent 
out,  and  such  further  bonds  as  were  expected  soon  to  arrive ; 
that,  for  the  purpose  of  enabling  the  company  to  furnish 
such  approved  security,  all  these  bonds  were  to  go  back  to 
New  York  by  Mr.  Melvil  Wilson,  and  were  to  be  delivered 
up  to  the  company.    On  Mr.  Wilson's  arrival  in  New  York 
in  October,  with  the  125  bonds,  he  placed  them  in  Mr* 
Blatchford's  hands  as  the  agent  of  Palmers,  Mackillop, 
Dent  d:^  Co.,  for  the  purpose  of  being  delivered  up,  on  re- 
ceiving other  securities  in  pursuance  of  Murray's  arrange- 
ment.    The  company  was  unable  to  comply  with  the  ar- 
rangement.    Securities  that  would  produce  the  required 
amount  in  money,  could  not  be  furnished.    A  negotiation 
then  took  place.    The  company  at  length  proposed  to  give 
fifty-two  of  the  trust  notes  in  question,  of  ^LOOO  each,  as  a 
security  for  the  acceptance  of  Palmers,  Mackillop,  Dent  & 
Co.,  instead  of  the  125  bonds.    This  the  agent  agreed  to 
accept,  subject  to  the  ratification  of  his  principals.    The 
notes  were  received  and  sent  to  London,  and  were  accepted 
as  security  for  £10,267  17«.  4<2.,  (being  the  amount  of  the 
eight  bills  of  exchange  accepted  and  paid,)  and  the  interest 
thereon ;  and  upon  this  ratification  of  ihe  agent's  agreement, 
the  125  bonds  were  delivered  up  to  the  company.    As  an 
additional  security,  Palmers,  Mackillop,  Dent  dt  Co.  appear 
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1843.  to  have  obtained  from  the  company  twenty-five  more  of  the 
same  description  of  notes,  making  seventy-seven ;  and  from 
James  B.  Murray,  in  some  transaction  with  him,  ten  more, 

TATu.  making  in  all  eighty-seven  notes  of  which  they  are  at  present 
the  holders. 

These  facts  sufficiently  show  how  Palmers,  Mackillop, 
Dent  6l  Co.,  became  possessed  of  the  notes  ^and  the  pur- 
poses for  which  they  received  them.  The  question  is  here, 
as  in  the  other  cases  I  have  been  considering,  whether  there  is 
any  special  equity  to  be  administered  in  their  favor,  on  the 
notes  turning  out  to  be  as  valueless  as  so-many  pieces  of 
blank  paper  1  They  will  hardly  be  satisfied  with  a  return 
of  the  125  sterling  bonds,  which  are  admitted  to  be  in  the 
hands  of  the  complainant,  in  the  same  condition  as  when 
they  were  delivered  up  to  the  company.  These  bonds  in 
all  probability  are  as  little  available  as  the  notes.  Whether 
they  are  equally  invalid  is  a  question  not  to  be  decided  in 
this  suit.  If  they  were  based  upon  a  trust,  that  is,  if  a 
deed  of  trust  was  ever  executed  setting  apart  or  appropria- 
ting any  bonds  and  mortgages  by  way  of  securing  the  pay- 
ment of  these  bonds,  it  is  just  as  likely  to  be  contested  as 
were  the  trust  deed  and  notes  involved  in  the  present  suit. 
But  was  there  ever,  in  reality,  any  trust  or  transfer  of  bonds 
and  mortgages  or  other  securities  for  the  payment  of  these 
125  bonds  ?  On  the  face  of  the  bonds  they  purport  to  be 
part  of  460  bonds  (numbered  consecutively  from  1801  to 
2250,  and  these  125  are  numbered,  beginning  with  1801 
and  going  up  to  1925  inclusive)  issued  by  the  company  on 
the  1st  day  of  February,  1840,  when  they  bear  date,  and 
secured  by  a  transfer  of  bonds  and  mortgages  of  various 
individuals,  amounting  in  the  aggregate  to  $600,000,  under 
a  deed  of  trust  bearing  even  date  therewith  and  placed  in 
the  hands  of  the  three  persons  named  as  trustees,  who  were 
thereby  irrevocably  appointed  to  hold  the  same  as  a  special 
pledge  for  the  indemnity  of  the  holders  of  the  bonds.  The 
company  had  at  that  period,  (1st  of  February,  1840,)  and 
by  instruments  of  the  same  date  founded  what  are  de- 
nominated the  «  Million  Trust,"  and  the  «  First  Half  Mil- 
lion Trust,"  and  the  « Second  Half  Million  Trust"  The 
object  of  these  three  trusts  was  to  secure  the  payment 


LBivtrr 

V, 


VICE-CHANCELLOR'S  COURT.  199 

of  1800  bonds  in  form  like  the  125  bonds  and  all  of  the  1843. 
same  amount,  viz.  £260  sterling,  with  interest — 900  bonds 
purported  to  be  secured  by  the  Million  Trust  and  460  by 
each  of  the  Half  Million  Trusts— and  these  1800  bonds  y^™*^ 
were  numbered  consecutively  from  No.  1  to  1800.  It  seems 
to  have  been  a  part  of  the  scheme  for  them  to  con- 
tinue issuing  bonds  in  the  same  consecutive  order  from 
1800  upwards,  as  occasion  should  require,  to  be  secured  by 
a  fourth  trust  of  precisely  similar  character  and  in  the  hands 
of  the  same  three  trustees  to  the  amount  of  $600,000.  Four 
hundred  and  fifty  bonds  was  the  complement  for  this  trust. 
One  hundred  and  twenty-five  of  them  were  issued  and 
used,  importing  a  trust,  but  such  deed  of  trust  or  transfer 
of  property  was  never  made.  These  bonds,  however,  are 
spoken  of  by  some  of  the  witnesses  as  bonds  belonging  to 
a  trust  for  a  quarter  of  a  million  loan.  And  we  find  Mr. 
Beers,  in  his  letters  of  August,  1 840,  speaking  of  a  new  trust 
and  of  sending  out  bonds  "  under  a  new  trust  for  $250,000," 
as  an  inducement  for  Palmers,  Mackillop,  Dent  &  Co.  to 
accept  the  bills  of  exchange.  How  the  one  hundred  and 
twenty-five  bonds  sent  were  to  be  connected  with  a  trust 
to  that  amount,  when  they  purport  to  be  founded  on  a  very 
different  one,  is  not  explained.  A  trust  for  a  loan  of  two 
hundred  and  fifty  thousand  dollars  was  attempted  to  be 
created  about  the  time  these  bonds  were  sent,  but  it  appears 
to  have  been  abandoned.  A  selection  of  bonds  and  mort- 
gages for  the  purpose  of  being  placed  in  such  a  trust  was 
made  and  this  was  followed  up  by  an  entry  in  the  journal 
of  the  "  Real  Estate  Department,"  by  which  the  "  Banking 
Department "  was  debited  with  a  list  of  bonds  and  mort- 
gages, amounting  to  three  hundred  thousand  seven  hundred 
and  eighty  dollars,  "  put  into  the  hands  of  R.  M.  Blatchford, 
Lewis  Curtis  and  John  L.  Graham,  trustees  of  $250,000 
loan." 

But,  besides  this  entry  in  the  book,  there  is  no  evidence 
of  the  bonds  and  mortgages  having  been  actually  delivered 
to  the  proposed  trustees  or  that  they  ever  consented  to  ac- 
cept or  take  the  trust  upon  themselves.  If,  however.  Pal* 
mers,  Mackillop,  Dent  &  Co.,  as  the  holders  of  the  125 
bonds,  acquired  any  rights  under  that  intended  trust  before 
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1843.       the  completion  of  it  w^as  relinquished,  then  the  relinquish- 
^^^"^"^^     ment  of  it  would  not  affect  those  rights.    But  claiming  as 

LEATITT 

V.  holders  of  the  bonds,  it  is  for  them  to  show  that,  by  the 

terms  of  the  trust  as  proposed,  it  was  intended  to  cover 
these  particular  bonds.  The  proof  on  this  point  is  feeble. 
The  fact  is  rather  conjectural,  than  otherwise.  The  cir* 
cumstance  that  the  bonds  were  sent  and  received  by  them 
as  bonds  secured  by  a  trust,  is  scarcely  to  be  taken  as  evi- 
dence of  the  fact  that  they  were  secured  by  the  identical 
trust  mentioned  in  the  entry  on  the  books,  since  this  might 
mean  a  trust  for  a  loan  having  no  reference  to  such  bonds. 
If,  therefore.  Palmers,  Mackillop,  Dent  &  Co.  were  still  the 
holders  of  the  125  bonds,  I  do  not  see  that  they  have  shown 
a  right  to  payment  out  of  such  a  trust  or  out  of  the  property 
such  a  trust  was  intended  to  cover.  But,  aside  from  the 
trust  notes  and  the  bonds — laying  them  entirely  out  of 
view — treating  them  as  no  longer  of  any  force  or  effect,  not 
even  as  evidence  of  an  indebtedness,  (and  Palmers,  Mac- 
killop, Dent  dc  Co.,  have  no  occasion  to  resort  to  the  notes 
or  bonds  for  that  purpose,  for  they  have  that  evidence  from 
the  eight  bills  of  exchange  which  they  accepted  and  paid 
as  mere  accommodation  acceptors,)  an  important  question 
is,  whether,  for  the  amount  of  those  bills  and  interest, 
they  have  not  a  claim  in  the  nature  of  an  equitable  lien, 
pledge  or  mortgage  upon  some  portion  of  the  assets  or 
effects  belonging  to  the  banking  company  at  the  time  those 
bills  were  drawn  ? 

They  claim  that  they  have  such  a  lien  in  equity  and 
especially  upon  the  twenty-six  bonds  and  mortgage  amount- 
ing to  $300,780,  selected  for  the  purpose  of  being  put  under 
the  new  trust  for  a  quarter  of  a  million  loan.  These  same 
bonds  and  mortgages,  it  is  admitted,  were  afterwards  put 
into  the  Yates,  Talmage  and  Noyes  trust  and  form  a  part 
of  the  subject  matter  of  this  suit. 

TJiis  question  does  not  arise  and  they  can  have  no  pre- 
tence for  making  such  a  claim  if  the  payment  of  the  bills 
of  exchange  does  not  constitute  a  lawful  debt  or  demand 
against  the  banking  company,  owing  to  the  unauthorized 
and  illegal  character  of  the  business  in  which  this  bank 
was  engaged  and  out  of  which  the  bills  arose  and  to  which 


LBATITT 


TICii-CHANCELLOR'S  COURT.  i80l 

the  monies  paid  upon  them  were  applied.  I  am  not  dis-  1843. 
posed  to  create  any  doubt  of  that  kind  with  respect  to  this 
demand.  I  shall  regard  Palmers,  Mackillop,  Dent  &  Co., 
as  meritorious  creditors  for  the  £10,267  17^.  4<2.,  paid  upon  tatkc. 
the  bills  of  exchange,  as  so  much  money  advanced  by  way 
of  loan  to  the  banking  company  or  paid  for  its  use.  Drawing 
the  bills  in  favor  of  its  own  cashier  at  a  time  when  there 
were  no  funds  or  convertible  means  in  the  hands  of  the 
drawees  to  meet  the  drafts,  was,  in  effect,  like  sending  its 
cashier  personally  to  borrow  so  much  money.  It  is  true, 
there  had  been  previously  the  extensive  business  of  selling 
state  stocks  and  bonds  and  securities  and  the  drawing  of 
bills  of  exchange,  but  the  state  of  the  business  did  not  justify 
the  banking  company  in  drawing  any  more  bills  upon  the 
credit  of  the  depreciated  and  unconvertible  property  re- 
maining unsold.  The  acceptance  of  the  bills  was,  therefore, 
a  matter  of  favor  and  deserves  to  be  considered  by  itself  as 
an  independent  transaction.  So  far  as  regards  the  banking 
company  and  its  officers,  the  drawing  of  the  bills  was  re- 
sorted to  as  a  part  of  an  arrangement  entered  into  with  the 
bank  of  the  United  States  to  raise  funds  to  meet  their  pay- 
ments on  the  first  of  July  previously  and  for  several  months 
afterwards.  This  appears  from  Mr.  Beers'  letter  of  the  1st 
August,  before  quoted.  But  Palmers,  Mackillop,  Dent  & 
Co.,  in  their  reply  on  the  31st  August,  entirely  reject  that 
as  a  ground  of  proceeding  which  was  to  affect  them.  After 
adverting  to  the  positive  manner  in  which,  on  the  3d  of 
June,  they  had  forbidden  any  more  drafts  upon  them  and 
expressing  their  surprise  that  the  first  seven  bills  should 
have  appeared,  they  speak  of  being  aware  of  the  arrange- 
ment referred  to  for  placing  further  drafts  on  London  to  the 
extent  of  $150,000,  but  expressly  say  that  such  a  proceed- 
ing was  without  the  slightest  authority  from  them.  They 
were  not,  therefore,  in  the  least  compromitted  by  that  ar- 
rangement and  it  was  not  on  that  account  they  were  in* 
duced  to  accept.  Again,  so  far  as  the  matter  of  pecuniary 
security  was  concerned,  as  an  inducement  for  them  to  ac- 
cept, Mr.  Beers,  in  his  letter,  refers  to  a  surplus  of  $200,000 
of  mortgage  bonds  in  the  hands  of  Palmers,  Mackillop, 
Dent  &  Co.,  and  to  $200,000  more  of  similar  securities  they 
Vol.  17.— 26 
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1843.  were  preparing  to  send  in  a  few  days.    In  their  reply  they 

^'"'^^''^^  put  their  inducement  for  accepting  the  bills  on  the  ground 

V.  of  the  "  assurance  that  $200,000  further  mortgage  bonds  " 

TATBt.  were  on  the  way  to  them. 

It  thus  appears  that  the  security  they  relied  upon  for  en- 
tering into  this  new  and  additional  liability  was  the  mort- 
gage bonds  already  on  hand  and  the  further  mortgage  bonds 
preparing  to  be  sent  to  them.  The  126  bonds  were  shortly 
afterwards  sent,  as  being  the  bonds  promised  and  they  were 
received  as  such  without  objection. 

If  this  were  the  whole  case,  the  most  the  court  could  do, 
in  my  opinion,  would  be  to  order  those  bonds  to  be  restored 
to  the  possession  of  Palmers,  Mackillop,  Dent  d&  Co.  But 
their  claim  is  made  to  reach  beyond  the  mere  restoration  of 
the  bonds.  They  seek  to  establish  an  equitable  charge  or 
lien  upon  the  twenty-six  bonds  and  mortgages  alleged  to 
have  been  set  apart  under  the  new  trust  for  a  quarter  mil- 
lion lean.  With  every  disposition  and  even  effort  on  my 
part  to  discover  suflicient  facts  to  make  out,  by  equitable 
construction,  a  pledge  or  mortgage  of  those  securities  for 
the  payment  of  the  biUs  of  exchange,  I  confess  myself  at  a 
loss  how  to  do  it.  I  can  find  nothing  in  the  case  before  me 
that  looks  like  a  general  or  specific  pledge  of  securities  for 
the  indemnity  of  the  acceptors  of  the  bills  of  exchange, 
except  it  be  a  pledge  or  hypothecation  of  "mortgage  bonds" 
issued  by  this  banking  company,  bs&ed  upon  a  trust  con- 
trived by  its  officers.  All  the  bonds  and  mortgages  ever 
taken  by  the  company  for  capital  stock  or  otherwise,  were, 
I  believe,  sooner  or  later  assigned,  in  order  to  make  up  a 
trust.  I  have  not  heard  of  one  that  escaped  falling  into  the 
hands  of  a  set  of  trustees,  whereby  to  start  some  new  issue 
of  paper  either  for  sale,  as  a  commodity  in  the  money  mar- 
kets or  to  be  pledged  for  loans  or  to  be  given  in  exchange 
for  previous  liabilities.  Hence  it  was  that  the  banking  com- 
pany had  no  bonds  and  mortgages  to  pledge  as  security  for 
the  bills  of  exchange,  nor  did  the  president  think  of  offering 
to  Palmers,  Mackillop,  Dent  &  Co.,  the  security  of  bonds 
and  mortgages  to  be  directly  assigned  to  them  or  to  any 
third  person  for  their  particular  benefit  or  use.  In  his  letter 
of  the  10th  of  August,  before  quoted,  containing  the  strongest 


VICE-CHANCELLOR'S  COURT.  SO} 

expressions  of  a  "  determination  to  protect  them  under  any  1843. 
circumstances,"  Mr.  Beers  refers  to  no  other  means  of  doing 
so  than  by  bonds  under  the  new  trust  for  $260,000 ;  and  in 
Murray's  London  letters  interceding  for  the  acceptance  of 
the  bills  of  exchange,  it  is  ^  mortgage  bonds "  already  in 
their  bands  and  such  additional  <'  mortgage  bonds"  as  should 
be  sent  to  them  that  are  alone  spoken  of  as  the  securities 
specially  pledged  for  the  payment  of  any  balance  that  should 
be  found  due  to  them  from  the  company  upon  the  closing 
of  their  account,  as  well  as  for  the  payment  of  ^  debenture 
certificates,"  a  newly  contrived  issue  of  paper  set  on  foot  by 
Mr.  Murray  in  London,  as  another  means  of  raising  money ; 
and  in  his  letter,  also,  of  the  8th  September,  stipulating  in 
behalf  of  the  company  to  furnish  '<  approved  securities"  in 
exchange  for  the  125  bonds,  to  be  effected  in  New  York 
and  which  resulted  in  the  delivery  of  the  52  notes  of  the 
Yates,  Talmage  and  Noyes  trust,  no  mention  is  made,  nor 
the  least  idea  held  out  of  any  other  form  of  securities" 
than  such  as  the  banking  company  had  been  and  still  were 
in  the  practice  of  issuing,  based  upon  the  creation  of  trusts. 
This  distinction  I  make  is  an  obvious  one.  It  is  between 
bonds  and  mortgages  executed  to  the  banking  company  and 
used  in  making  up  some  certain  amount  for  a  trust  and 
assigned  to  trustees  accordingly,  and  bonds  or  notes  issued 
by  the  company  purporting  to  be  secured  by  a  trust  thus 
created.  The  latter  were  frequently  the  subject  of  hy^ 
pothecation  and  pledge  to  the  individual  creditors  of  the 
company,  but  the  former  not — and  in  this  instance,  it  was 
not  the  twenty-six  bonds  and  mortgages  which  were  pro- 
mised as  security,  except  through  the  medium  of  a  trust 
in  third  persons;  and  it  was  only  in  that  manner  and 
through  such  a  medium  that  creditors  were  to  be  benefitted. 
This  was  the  promised  security  and  nothing  else.  I  can* 
not,  therefore,  undertake  to  create  a  direct  lien  or  charge 
upon  the  26  bonds  and  mortgages  for  the  payment  of  the 
bills  of  exchange.  All  that  the  court  of  chancery  can  do, 
in  cases  like  this,  is  to  carry  into  effect  the  contract ;  to  put 
the  parties  in  possession  of  all  they  stipulate  for  and  were 
to  receive.  This  is  upon  the  principle  of  considering  that 
as  done  which  was  agreed  to  be  done,  provided  it  is  not 
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1843.       against  good  morals,  public  policy  or  the  positive  enact* 
ments  of  the  legislature. 

In  this  view  of  the  case,  Palmers,  Mackillop,  Dent  &  Co. 
T;4Tfi8.  are  entitled  to  have  returned  to  them  the  126  bonds,  surren- 
dered when  they  received  the  trust  notes  in  question ; — and 
if,  by  virtue  of  those  bonds,  they  can  establish  a  claim  upon 
any  trust  fund  actually  created  or  intended  to  be  created  or 
upon  any  property  or  assets  of  the  banking  company  set 
apart  and  appropriated  to  the  payment  of  the  bonds  and  can 
show  a  right  to  have  the  money  raised  out  of  any  property 
to  which  such  trust  has  attached,  in  order  to  liquidate  the 
amount  of  the  bills  of  exchange,  they  will  be  at  liberty  to 
do  so.  The  decree  may  reserve  to  them  the  liberty  of 
taking  such  course  as  they  may  be  advised  for  that  purpose, 
either  against  Mr.  Leavitt  the  receiver  or  against  any  other 
person  who  may  have  acquired  possession  of  any  of  the 
alleged  trust  property. 

I  have  now  done  examining  all  the  claims  presented,  on 
the  hearing  of  the  cause,  in  behalf  of  holders  of  notes  issued 
under  the  trust  deed  of  the  15th  December,  1840,  which 
notes  and  deed  it  has  become  my  duty  to  declare  void,  as 
being  of  no  force  and  validity  in  the  law  against  the  com* 
plainant  in  his  capacity  of  Receiver.  There  are  a  number  of 
other  persons,  besides  the  claimants  I  have  mentioned,  who 
hold  some  of  the  notes,  and  have,  therefore,  been  made  parties 
to  this  suit,  but  who  have  not  appeared  and  answered.  Any 
claims  they  have  been  supposed  to  have  or  hold,  by  virtue 
of  such  notes,  upon  the  property  covered  by  the  trust  deed  of 
assignment,  will  be  cut  off  by  the  decree  I  am  about  to  make. 

It  must  be  understood,  however,  with  respect  to  all  the  hol- 
ders of  these  trust  notes,  that  the  decree  is  only  to  declare 
the  notes  void  in  their  hands,  so  that  they  are  not  to  be  used 
as  evidence  of  debt  against  the  North  American  Trust  and , 
Banking  Company  or  its  receiver.  Beyond  this,  I  make  no 
decree  affecting  the  holders  of  this  paper.  I  am  not  called 
upon  to  determine,  (because  such  determination  is  not  ne- 
cessarily involved  in  the  case,)  whether  or  not  the  persons, 
who  have  received  notes  connected  with  this  trust,  are  to  be 
considered  as  creditors  of  the  company,  irrespective  of  the 
notes,  and  how  far  they  may  have  a  right  to  participate  in 
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the  distribution  of  the  property  which  Mr.  Leavitt,  as  the       1843. 
receiver,  may  hereafter  make.    It  is  rather  incidentall  v,  than      — '^v^*^ 

*  USATITT 

Otherwise,  that  I  have  intimated  an  opinion  in  respect  to  ,^. 

some  of  the  parties  dealing  directly  with  the  company,  that       tats«. 
they  may  go  back  to  the  original  consideration  on  which 
their  claims  arose.    Perhaps,  throwing  aside  the  notes^  they 
may  all  be  able  to  show  that  they  are  creditors  to  some 
amount  if  not  to  the  whole  amount  of  the  notes. 

The  decree  must  contain  a  reservation  of  their  rights  in 
that  respect. 

With  regard  to  the  trustees,  Messrs.  Yates,  Talmage  and 
Noyes,  the  decree  must  direct  them  to  surrender  the  proper- 
ty which  passed  into  their  hands  under  or  by  virtue  of  the 
trust  deed  and  to  account  before  a  master  for  the  disposition 
made  of  the  same  and  of  its  proceeds.  All  those  portions  of 
the  assigned  property  heretofore  placed  by  any  order  of  this 
court  in  the  hands  or  possession  of  a  special  receiver,  must 
likewise  be  given  up  to  the  complainant,  with  its  proceeds, 
undeV  the  direction  of  a  master,  after  all  just  allowance  to 
the  special  receiver  or  receivers,  who  will  then  be  dis- 
charged. 

I  have  considered  the  point  with  regard  to  the  allowances 
to  be  made  to  the  trustees  on  the  breaking  up  of  the  trust 
and  the  surrender  of  the  property ;  and  although  the  trust 
deed  provides  for  a  salary  or  compensation  to  them  out  of 
the  property  assigned,  yet,  as  the  whole  thing  was  void,  as 
being  contrary  to  law  and  not  merely  voidable  at  the  instance 
of  creditors,  I  am  of  opinion  they  can  have  no  just  or  valid 
claim  to  salary  or  compensation  for  any  service  they  may 
have  performed  in  relation  to  the  trust  or  the  property. 

Their  right,  in  that  respect,  fails  them  with  the  failure  of 
their  legal  title,  and  the  court  of  chancery  cannot  undertake 
to  allow  a  compensation  for  services  voluntarily  undertaken 
and  performed  in  relation  to  property,  over  which  the  parties 
could  not  lawfully  assume  and  exercise  a  control  for  the 
purposes  they  intended.  Whatever  money  has  been  expend- 
ed in  the  keeping  and  preservation  of  the  property  or  in  the 
.management  of  it  with  a  view  to  its  safety,  while  the  title 
was  in  dispute,  including  reasonable  cleric  hire,  the  keeping 
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1843.  of  accounts  and  the  expense  of  employing  agents  to  look 
after  the  property  when  necessary,  should  be  paid  out  of  the 
property  and  be  allowed  to  the  trustees  under  the  head  of 

TATE*.  just  allowances.  This  will  be  a  matter  for  the  master  to  as- 
certain and  allow  on  passing  their  accounts. 

I  hav^e,  likewise,  considered  the  question  of  costs,  which  is 
by  no  means  an  inconsiderable  matter  in  a  suit  of  this  mag- 
nitude. With  so  many  parties,  such  voluminous  pleadings, 
depositions  and  exhibits,  and  so  large  an  amount  of  money, 
or  that  which  represents  money,  involved  in  the  issue,  this 
suit  has  scarcely  had  its  parallel  in  this  court. 

A  strong  efibrt  is  made  to  have  the  complainant's  costs 
charged  upon  the  trustees  personally,  while  they  and  the 
other  defendants  contend  that  their  costs  should  be  paid  out 
of  the  property  or  funds  going  into  the  hands  of  the  com- 
plainant. 

Awarding  costs  is  a  matter  of  discretion  in  this  court ; — a 
discretion  to  be  regulated  and  determined  by  the  particular 
circumstances  of  each  case.  The  principal  parties  engaged 
in  this  suit  are  acting  in  representative  capacities ;  not  suing 
or  defending  on  their  own  individual  personal  rights  ;  gene- 
rally, such  parties  are  not  charged  with  costs  to  be  paid  out 
of  their  own  pockets.  While  I  think  the  trustees,  Messrs. 
Yates,  Talmage  and  Noyes,  may  be  excused  from  paying 
the  complainant's  costs  of  the  suit,  because,  from  the  position 
in  which  they  stood,  they  could  not  well  do  otherwise  than 
defend  it,  yet  considering  that  they  were  not  strangers  to  the 
transactions  of  the  banking  company  when  they  consented 
to  become  trustees  and  undertook  the  performance  of  the 
trust,  I  do  not  feel  justified  in  saying  that  they  are  to  have 
their  costs  out  of  the  property  or  fund.  The  least  I  can  do 
is  to  leave  them  to  bear  their  own  costs  of  the  suit,  while 
the  complainant  is  left  to  charge  his  costs  to  the  fund  coming 
into  his  hands.  So,^with  regard  to  creditors  who  have  ap- 
peared and  set  up  claims  and  have  succeeded  to  some  extent 
in  regard  to  particular  equities :  they  also  are  entitled  to  tax- 
able costs  out  of  the  fund.  This,  however,  extends  only  to 
the  executor  of  Yyse  and  to  Palmers,  Mackillop,  Dent  & 
Co. 
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Hale,  Receiver,  d^c.  v.  Gouverneur  and  wife,  and  others.  oovrsRNBtTB. 


Where  a  bond  of  a  husband  and  a  mortgage  made  by  husband  and  wife  are 
explicit  as  to  principal  becoming  due  in  default  of  payment  of  interest 
within  a  specified  number  of  days,  the  court  cannot  relieve  from  a  foreclo- 
sure on  default  of  payment  of  interest  within  the  number  of  da3r8  fixed, 
although  the  amount  may  be  large  and  the  property  mortgaged  belongs  to 
the  wife,  and  the  debt  was  the  husband's.  Nor,  on  payment  of  interest  and 
costs. 

Although,  on  a  mortgage  of  the  wife's  land  for  the  husband's  debt,  she  is  as 
a  surety  and  his  estate,  as  tenant  by  the  curtesy,  will  generally  be  decreed 
to  be  sold  first,  yet,  when  the  sale  of  it  cannot  possibly  make  the  amount 
due,  the  whole  interest  of  the  husband  and  wife  wiU  be  sold  together. 


Bill  for  foreclosure  and  sale.    The  case  came  up  on  the     Jan.  18 
pleadings.    The  mortgage  had  been  given  on  a  wife's  pro-       1843. 
perty  to  the  Merchants  Marine  Insurance  Company,  for  se-     v-^n^^^ 
curing  a  bond  of  the  husband's  conditioned  to  pay  the  sum  ^^^S^ 
of  twenty-five  thousand  dollars  in  five  years  from  its  date  ^Martea^ 
at  the  option  of  the  said  company  at  any  time  after  three  g^^^ 
years,  together  with  interest,  and  so  that  if  any  default  should  Husband 
be  made  in  the  payment  of  the  interest  or  any  part  thereof  ^^  Wife* 
on  any  day  whenever  the  same  was  made  payable,  and  the  7\y^  *  ^^ 
same  should  remain  unpaid  and  in  arrear  for  the  space  o{,^^, 
thirty  days,  then  and  from  thenceforth  the  whole  principal  gaged  for 
sum  and  the  interest  in  arrear  should  become  due  and  pay-  husbands 
able  at  the  option  of  the  said  Merchant's  Marine  Insurance  debt 
Company. 

The  bill  set  forth  the  mortgage  in  the  ordinary  form  in 
foreclosure  bills ;  and  stated  that  the  said  sum  of  twenty- 
five  thousand  dollars,  together  with  the  interest  on  that  sum 
from  the  thirty-first  day  of  December,  one  thousand  eight 
hundred  and  forty,  still  remained  due  and  unpaid,  and  that, 
by  reason  of  the  default  of  the  mortgagors  to  pay  the  inter- 
est of  the  said  principal  sum  for  more  than  thirty  days  after 
the  said  interest  had  become  due,  the  whole  of  the  principal 
sum  with  the  interest  thereof  had  become  due.  There  was 
also  an  allegation  that  a  part  of  the  principal  money  had 
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1843.  been  advanced  and  used  to  pay  off  former  mortgages  on  the 
wife's  property. 

The  defendants,  husband  and  wife,  answered  separately. 
oouTEBNBUB.  ^he  fomier  admitted  the  execution  of  the  bond  and  mortgage 
and  that  the  interest  was  still  in  arrear  as  mentioned  in  the 
bill ;  but,  as  regarded  the  express  agreement  that  if  default 
should  be  made  in  payment  of  the  said  interest,  and  that  if 
thirty  days  thereafter  the  said  interest  remained  still  unpaid, 
then,  that  the  whole  principal  sum,  with  interest,  should  be- 
come due  and  payable,  the  said  defendant  thought  the  said 
agreement  harsh  and  unequitable  and  inconsistent  with  the 
relationship  of  mortgagor  and  mortgagee.  Also,  that  he 
never  read  the  said  bond  and  mortgage  at  the  time  of  the 
execution  thereof,  but  was  merely  informed  by  his  agent 
that  they  were  of  the  general  character  of  bond  and  mort- 
gage and  given  for  the  security  of  the  said  principal  sum 
mentioned  therein  with  interest,  without  entering  into  further 
particulars.  And  the  defendant  insisted  that  the  principal 
was  not  payable  until  five  years  had  elapsed ;  and  that,  on 
payment  by  him  of  all  interest  in  arrear  and  costs  before  a 
decree  of  sale,  then  that  the  said  bill  should  be  dismissed. 
Also,  that  the  complainant's  solicitor  refused  to  receive  the 
interest  and  costs  without  the  principal. 

The  wife,  in  her  answer,  stated,  that  the  title  to  the  said 
mortgaged  premises,  at  the  time  of  the  execution  of  the 
mortgage,  was  regularly  vested  in  her  as  owner  of  the 
fee  thereof  in  her  own  right ;  that  her  husband  had  a  life 
estate  therein  as  tenant  by  the  curtesy;  that  she  exe- 
cuted the  said  mortgage  to  secure  the  payment  of  her 
husband's  bond,  which  liaving  done  she  claimed  the  rights  of 
a  surety  as  well  as  those  of  a  married  woman ;  and  she  in- 
sisted that  her  interest  in  the  said  premises  ought  not  to  be 
sold  until  her  husband's  right  therein  as  tenant  by  the  cur- 
tesy should  have  been  first  sold  and  the  proceeds  applied  to 
the  payment  of  the  bond  and  the  interest  thereon. 

The  case  came  before  the  court  on  bill  and  answers. 

April  3,  The  Yice-Ch ANCELLOR : — There  is  not  sufficient  ground 
on  which  to  refuse  a  decree.  The  condition  of  the  bond  is 
very  explicit,  to  render  the  whole  of  the  principal  sum  pay- 
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able  in  case  of  default  g[  punctual  payment  of  interest.       1843. 
The  court  is  bound  to  give  effect  to  the  bond  according  to     ^-^^>^^^ 
the  proviso  in  its  condition :  Noyes  v.  Clarke  7  Paige's  C.        "t" 
R.  179.    The  mortgage  was  given  to  secure  the  payment  of  oo«^»»w*- 
the  bond  pursuant  to  its  terms.    The  whole  debt  having 
become  due,  the  court  has  no  authority  to  compel  the  com* 
plainant  to  stay  proceedings  on  payment  of  mere  interest 
and  costs.    Whether  the  mortgage  was  given  of  the  wife's 
property  to  secure  the  husband's  debt,  or  was  not,  can  make 
no  difference  in  this  case.    Even  if  the  wife  is  to  be  regarded 
here  as  a  surety  for  the  husband,  still,  there  are  no  facts  or 
circumstances  through  which  she  is  entitled  to  be  exonerated. 
True,  the  husband's  estate  by  the  curtesy  might  be  first  sold; 
but  as  it  is  very  certain  that  this  would  not  produce  enough 
to  satisfy  the  present  large  amount  of  debt,  the  whole  interest 
of  both  husband  and  wife  bad  better  be  sold  together :  Niem- 
cewiez  v.  Oahtif  3  Paige's  C.  R.  614. 

There  must  be  a  reference  to  a  master  to  compute  the 
principal  and  interest  due  on  the  bond  and  mortgage ;  and, 
on  the  coming  in  and  confirmation  of  the  master's  report, 
the  master  will  proceed  to  advertise  and  sell  in  the  usual 
manner. 

Decree  accordingly. 
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CR08BT 
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BKROER.      Crosbt,  Administratot  of  Balbi,  deceased,  v.  Berger  and 

others,  Executors,  6&c. 


A  party  not  affected  by  another's  being  made  a  defendant,  cannot  demur  be- 
cause  the  latter  is  wrongly  made  a  party. 


Jan.  26,  See  this  case,  3d  vol.  538. 

1843.  The  defendants  now  demurred,  on  the  ground  principally 

Di^'^j^  that  the  attorney  general,  who  was  made  a  party,  was  not 

^feoatng".  ^  necessary  party. 


Parties. 


The  Vice-Chancellor  overruled  the  demurrer,  princi- 
pally on  the  ground  that  the  defendants  had  no  right  to 
take  the  objection  that  the  attorney  general  was  not  a  neces- 
sary or  proper  party ;  and  especially  as  these  defendants 
could  not  be  injured  even  if  he  were  improperly  made  a 
party  defendant. 

Mr.  R.  Lockwoodf  in  support  of  the  demurrer. 

Mr.  J,  L.  Mason  and  Mr.  B.  F.  BiUler^  contra. 


ij 
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Carroll  v.  Roosevelt,  Executor,  &c.  and  others.  aooaBvuT. 


Where  complainants  hare  a  common  interest  in  all  the  matters  of  the  bill 
and  the  defendants  are  concerned  only  in  portions  and  a  demurrer  is  in- 
terposed for  multifariousness,  the  court  will  look  to  convenience  and  ex- 
pediency and  use  its  discretion  as  to  a  dismissal  of  the  bill. 


Demurrer  to  the  bill  on  the  ground  of  multifariousness.     Jan.  26. 

The  bill  was  filed  by  the  complainant  Barbara  Julian       1843. 
Carroll,  one  of  the  children  of  Matthew  Carroll,  heretofore     *-''>^^ 
of  the  city  of  New  York,  deceased.    It  set  forth  his  will,  ^^l^' 
whereby  he  gave  and  devised  the  residue  of  his  real  and  ,.iot«nej*. 
personal  estate  to  his  executors,  in  trust  to  sell  and  invest  Demurrer. 
And  directed  his  executors  to  make  a  suitable  provision  for 
the  maintenance  and  education  of  his  children  until  they 
should  severally  arrive  at  the  age  of  twenty-one  years; 
and  when  the  eldest,  who  should  be  then  living,  should 
arrive  at  the  age  of  twenty-one  years,  he  directed  that  just 
and  equal  distribution  of  all  that  remained  should  be  made 
among  such  of  his  children  as  should  then  be  living  and 
the  children  of  either  of  them  who  should  have  died  leav- 
ing children,  &c.  d&c. 

The  bill  went  on  to  slate  that  the  testator  left  him  surviv- 
ing his  widow  Sarah  Carroll,  and  the  complainant  with 
Nicholas  Carroll  and  Catharine  S.  Carroll,  defendants,  his 
children.  That  he  died  possessed  of  a  large  property,  (de- 
scribing the  real  estate.)  That,  by  an  indenture  dated  the 
first  day  of  May,  one  thousand  eight  hundred  and  thirty- 
seven,  a  lot  of  land  was  conveyed  in  fee  to  the  said  Sarah 
Carroll  and  that  the  consideration  therefor  was  paid  out  of 
the  funds  of  the  estate  of  the  said  testator  Matthew  Carroll. 
That  the  said  Sarah  Carroll  and  Mr.  Denis  McCarthy  duly 
qualified  as  executors  to  the  aforesaid  will ;  but  that  the 
said  McCarthy  had  since  died,  lecLving  the  said  Sarah 
Carroll  the  sole  surviving  acting  executrix.  That  she  had 
made  large  advances  to  the  son  Nicholas  Carroll,  over 
and  above  necessary  expenses  and  support ;  but,  that  al- 
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1843.       though  it  was  true  that  the  complainant,  as  well  as  her  sis- 
ter Catharine  S.  had  been  maintained  and  educated  and 
treated  with  the  utmost  kindness  and  liberality  of  treat- 
KooasT£LT.    ment,  yet  no  advances  out  of  their  father's  estate  had  been 
made  to  them.    That  the  said  Nicholas  Carroll,  the  eldest 
sou,  who  was  the  eldest  son  who  had  survived  him,  arrived 
of  age  on  the  fourth  day  of  August,  one  thousand  eight 
hundred  and  thirty  seven ;  and  that,  at  that  time,  pursuant 
to  the  terms  of  the  said  will,  the  said  executrix  ought  to 
have  made  a  just  and  equal  distribution  of  all  of  his  resi- 
duary estate ;  but  that  it  had  not  been  done.    That  if  such 
distribution  had  been  made,  the  said  Nicholas  would  have 
been  found  indebted  to  the  complainant  and  to  her  sister 
Catharine  S^  on  account  of  advances  already  made  to  him ; 
and  that  the  complainant  and  her  said  sister  would  have 
been  entitled  to  devise  the  whole  of  the  said  property  be- 
tween them.    That,  notwithstanding  this,  the  said  Sarah 
Carroll,  executrix  and  trustee  aforesaid,  had  conveyed  a  lot 
of  the  testator's  real  estate  situated  in  Ferry  street  to  the 
said  Nicholas  in  fee  and,  although  the  conveyance  of  the 
same  expressed  a  consideration  of  seventeen  thousand  dol- 
lars, yet,  that  the  deed  was  wholly  gratuitous  and  without 
consideration  and  in  violation  of  the  trusts  of  the  said  will 
and  in  disregard  of  the  rights  of  the  complainant  and  of 
her  said  sister ;  and  that  all  this  was  known  to  James  C. 
Roosevelt,  who  had  received  a  mortgage  of  such  lot  from 
the  said  Nicholas,  made  to  secure  his  bond  conditioned  to 
pay  five  thousand  dollars  and  interest.    The  complainant 
Insisted  that  the  said  mortgage  was  void  as  against  her. 
That  James  C.  Roosevelt  was  dead ;  and  that  his  executor 
James  H.  Roosevelt  (made  a  defendant)  had  commenced 
proceedings  in  this  court  to  foreclose  the  mortgage.    Also, 
that  the  said  Nicholas  Carroll,  with  Elizabeth  his  wife,  had 
made  a  second  mortgage  on  the  same  lot  to  Conrad  W. 
Faber,  Guillaume  Merle  and  Leopold  Bierwirth ;  that  the 
last  named  mortgagees  were  knowing  of  the  rights  of  the 
complainant  and  of  her  sister  in  the  premises  embrace]^ 
thereby;  and  that  such  mortgage  was  null  and  void  as 
against  the  complainant's  rights  therein.     That  the  last 
named  mortgagees  had  proceeded  by  statute  foreclosure 
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and  a  sale  had  been  had  thereunder  to  one  Christian  H.       1843. 

Sand,  who,  as  the  complainant  charged,  acted  as  agent  for 

them.    That  she,  the  complainant,  had  only  lately  come  of 

age.    Prayer :  That  by  a  decree  the  said  conveyance  exe-    woMzrmut. 

cnted  by  the  said  Sarah  Carroll  might  be  declared  void  and 

be  cancelled  of  record ;  that  the  respective  mortgages  made 

by  Nicholas  Carroll  to  the  said  James  C.  Roosevelt  and  to 

the  said  Faber,  Merle  and  Bierwirth  should  be  set  aside ; 

that  the  said  Sarah  Carroll,  as  such  executrix,  might  be 

ordered  to  account  and  distribute ;  and  that  the  said  Sand 

might  be  enjoined ;  and,  for  further  relief. 

Mr.  /.  L,  Masouj  in  support  of  the  demurrer,  cited  1  Mad. 
Ch.  Pract  85 ;  Werley  v.  Dawson,  2  Sch.  &  Lef.  367 ; 
Salvage  v.  Hyde,  1  Jacob's  R.  161 ;  Campbell  v.  Modtte, 
1  Mylne  &  Craig,  603;  Attorney- Oeneral  v.  Merchant 
Tailor^  Co,,  5  Sim.  285 ;  Attorney- General  v.  Merchant 
Tailors?  Co.,  1  Mylne  io  Keene,  189 ;  Saxton  v.  Davis,  18 
Yes.  72 ;  Ward  v.  Duke  of  Northumberland,  2  Anstr.  469 ; 
Brinekerhoff  v.  Broum,  6  J.  C.  R.  139 ;  Fellows  v.  Same,  4 
Cowen's  R.  682 ;  Boyd  v.  Hoyt,  5  Paige's  C.  R.  66  ;  Swift 
V.  Eckford,  6  lb.  22,  28 ;  Story's  Eq.  PI.  224,  407. 

Mr.  W.  C.  Russell,  contra. 

The  Vice-chancellor  : — So  far  as  the  bill  seeks  to    Sept.  12. 
overthrow  the  mortgages  to  Roosevelt  and  Faber  and  Merle 
and  the  title  in  the  defendant  Sand,  (under  the  latter,)  on 
the  ground  of  the  invalidity  of  the  mortgagor's  title  under 
the  conveyance  from  his  mother  to  him,  the  objection  of 
misjoinder  or  multifariousness  has  no  foundation.  Although 
the  interests  of  these  mortgagees  are  distinct,  yet  they  are 
equally  concerned  to  support  the  title  of  their  common 
mortgagor  and  it  is  proper  to  have  them  joined  or  to  unite 
them  as  defendants  in  the  same  bill  which  has  for  its  ob* 
ject  the  overthrow  of  that  title,  in  order  that  they  may  both 
interpose  their  defence.    The  issue  to  be  tried  affects  them    • 
both  and  it  can  be  more  conveniently  tried  and  determined 
in  one  suit  than  in  two  in  which  the  proceedings  and  testi« 
mony  would  have  to  be  in  all  respects  similar. 
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1843.  The  cases  of  Fellows  v.  Fellows,  4  Cowen's  R.  682 ;  Boyd 

Y.  Hayt,  5  Paige's  C.  R.  65  ;  Swifi  v.  Eckford,  6  lb.  22, 
contaia  the  true  rule  on  the  subject  and  show  that  it  is 
ROOSEVELT,   pfopor  to  make  both  Roosevelt  and  Sand  defendants  in  the 
same  bill  for  this  particular  purpose  and  object. 

But,  another  question  arises,  whether  it  is  admissible  thus 
to  implead  them  in  a  bill  which  has  a  further  object  in  view, 
namely,  the  taking  of  an  account  and  the  settlement  and 
distribution  of  the  estate  between  the  complainant  and  the 
other  defendants,  in  which  accounting  and  distribution  the 
first  named  defendants  have  no  interest  or  concern  1  Some 
of  the  cases  cited  on  the  argument  would  seem  to  answer 
this  question  in  the  negative.  The  case  of  Salvidge  v. 
Hyde  comes  the  nearest  to  the  case  in  hand,  and  in  which 
the  vice-chancellor  overruled  the  demurrer,  but  which  was 
afterwards  allowed  by  Lord  Eldon  on  appeal  (5  Mad.  C.  R. 
138,  and  Jac.  R.  151.)  In  Campbell  v.  Mackay,  1  Mylne  & 
Craig,  603,  before  Lord  Cottenham,  chancellor,  it  is  shown 
on  a  review  of  all  the  English  cases  on  the  subject  of  mul- 
tifariousness, that  where  the  complainants  have  a  common 
interest  in  all  the  matters  comprised  in  the  bill  and  the  de- 
fendants are  concerned  only  in  portions  of  the  subject  mat- 
ter that  the  objection  of  multifariousness  becomes  a  subject 
of  discretion  to  be  determined  and  upon  considerations  of 
convenience  and  expediency  with  reference  to  the  circum- 
stances of  each  particular  case ;  and  the  argument  there,  in 
support  of  the  demurrer  against  uniting  defendants  in  that 
bill,  was  quite  as  strong  and,  indeed,  stronger  than  can  be 
urged  in  the  present  case  and,  yet,  both  the  vice-chancellor 
and  lord-chancellor  on  appeal  overruled  the  demurrer.  That 
case  I  deem  a  sufficient  authority  for  allowing  the  bill  to 
stand  as  a  matter  of  convenience,  to  take  the  accounts  and 
settle  the  estate  after  it  shall  be  determined  how  far  the 
mortgages  in  question  are  valid.  Indeed,  I  do  not  see  but 
what  the  mortgagees  may  become  interested  in  the  taking  of 
the  accounts  with  the  view  to  ascertain  the  amount  or  value 
of  the  share  which  may  still  remain  to  Nicholas ;  for  if  J;iis 
title  by  deed,  under  which  he  gave  the  mortgage,  should  fail, 
his  mortgagees  may,  perhaps,  be  entitled  to  claim  in  equity 
that  those  mortgages  may  be  deemed  valid  incumbrances 
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on  his  undivided  share  of  the  property.    And  if,  on  the  1843. 

other  hand,  it  shall  be  determined  that  the  mortgages  are  '*^'^>'^^ 

valid  under  Nicholas's  title  from  his  mother,  then  this  bill,  !mcrica 
as  to  these  defendants,  will  be  dismissed  and  they  will  be         ^' 

-  -  %  POLLOCKt 

put  to  no  trouble  or  inconvenience  in  the  matter  of  account. 
Order,  overruling  demurrer,  with  costs. 


The    President,    Directors    and    Company    of   the 
Bank  of  America  v.  Pollock  and  others. 


Where  a  bill  charges  that  shares  of  stock  have,  by  fraudulent  conduct  of 
one  person,  got  into  the  possession  of  two,  the  latter  may  be  proceeded 
against  in  one  suit,  although  they  each  hold  a  distinct  number  of  the  shares*; 
and  it  is  also  right  to  make  the  wrong-doing  person  a  party. 

Where  a  clerk  in  a  bank  improperly  obtained  the  check  of  customers  and 

*  dishonestly  drew  out  money,  knowing  it  caused  an  overdrawing  and  bought 
stocks  and  absconded:  Heldy  that  these  customers  were  not  necessary 
parties  in  a  bill  filed  by  the  bank  to  reach  the  stock. 

A  derk  of  a  bank,  through  fraud  using  the  borrowed  check  of  a  firm,  whose 
account  (in  that  way  overdrawn)  was  more  particularly  under  his  own  su- 
pervision, withdrew  money  from  the  bank  and  deposited  it  to  his  own  ac- 
count at  another  bank  and  bought  stock  with  it  and  caused  such  stock  to 
be  placed  in  the  name  of  his  sisters  without  consideration :  Hdd,  that  the 
sisters  were  to  be  construed  as  trustees  for  the  bank  defrauded. 


The  bill  was  filed  to  reach  one  hundred  and  forty  shares    Jan.  27, 
of  the  capital  stock  of  the  Mechanics'  Bank  in  the  City  of      1843, 
New  York.  ^^^^-^^^ 

The  complainants,  the  president,  directors  and  company  Pi^^*^- 
of  the  Bank  of  America,  shoved  by  their  bill :  that  Andrew  jpy^^^' 
Pollock  had  been  one  of  their  clerks  and  had  previously  to  Trustee* 
his  absconding  as  therein  and  hereinafter  mentioned,  been 
so  for  about  eight  years,  during  a  part  of  which  time  he  acted 
as  one  of  their  bookkeepers,  keeping  the  accounts  of  some 
of  their  dealers  and,  among  others,  of  those  whose  surname 
or  firm  conunenced  with  J.  and  among  whom  was  the  firm 
of  Jarvis  &,  Scrymser,  with  whom  the  said  Andrew  Pollock 
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1843.       was  on  terms  of  great  intimacy  and  confidence.    Also  that 
the  said  Andrew  Pollock  had  two  maiden  sisters  residing  in 
the  city  of  New  York,  namely,  the  defendants  Sarah  B.  Pol- 
V-         lock  and  Susan  E.  Pollock,  each  of  whom  owned  a  consi- 
derable  amount  of  personal  estate  and  which  was  invested, 
in  part,  in  several  of  the  monied  institutions  of  the  said  city 
of  New  York.    That  they  were  informed  and  believed  that 
the  said  Andrew  Pollock  acted  as  the  agent  of  his  said  sis- 
ters in  collecting,  from  time  to  time,  their  dividends,  and 
kept  their  certificates  of  stock  in  a  small  trunk  deposited  and 
kept  by  him  in  the  vault  belonging  to  the  banking  house  of 
the  complainants.    Also,  that  they  were  informed  by  the 
said  Jarvis  &,  Scr3rmser  that  the  said  Andrew  Pollock  repre- 
sented to  them  that  he  often  had  sums  of  money  in  his  hands 
belonging  to  his  said  sisters,  and  that  he  was  desirous  of 
gaining  an  interest  thereon  ;  and  proposed  to  them  that  he 
would,  from  time  to  time,  make  deposits  with  the  complain- 
ants to  the  credit  of  the  said  Jarvis  d&  Scrymser ;  and  that, 
when  he  wanted  the  same,  they  should  repay  the  same  with 
interest ;  and  that,  at  other  times,  the  said  Andrew  Polloc^ 
was  in  the  habit  of  borrowing  from  them,  the  said  Jarvis  &, 
Scrymser,  their  checks  drawn  on  the  complainants,  under  the 
assurance  that  he  would  provide  for  them.    That  since  the 
absconding  of  the  said  Andrew  Pollock  and  on  a  diligent 
and  thorough  examination  of  the  account  of  the  said  Jarvis 
&  Scrymser  ^ith  the  complainants,  as  kept  by  the  said  An- 
drew Pollock  in  the  ledger  of  the  complainants,  they  found 
divers  sums  falsely  credited  to  the  said  Jarvis  &  Scr3rmser 
in  the  said  PoUock^s  handwriting,  without  any  transactions 
or  deposits  whatever  having  been  made  by  the  said  Jarvis 
&  Scrymser  to  correspond  with  or  justify  the  said  false  cre- 
dits, but  that  the  checks  of  the  said  Jarvis  &  Scrymser  on 
the  complainants  to  the  extent  of  the  said  false  credits  were 
duly  drawn  by  them  and  paid  by  the  complainants,  which 
said  false  credits' were  to  the  amounts  and  under  the  dates 
set  forth  in  their  bill  and  made  an  aggregate  sum  of  eigh- 
teen thousand  dollars.    Also,  that  the  said  Andrew  Pdlock 
borrowed  or  received  from  the  said  Jarvis  d:;  Scrjrmser  eight 
checks^  drawn  by  them  on  the  complainants  which  the  said 
oomplainants  didy  paid— each  being  for  the  sum  of  eight 
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thousand  dollars ;  and  which  were  all  paid  ia  the  year  one       1843. 
thousand  eight  hundred  and  forty-one  (and  in  the  months 
of  June,  July,  August,  September,  October  and  November) 

and  the  entries  or  debits  of  which  said  eight  checks,  as  the      f- 

complainants  had  discovered  since  the  absconding  of  the 
said  Andrew  Pollock  and  as  they  charged  the  fact  so  to  be, 
he  falsely  and  fraudulently  erased  from  the  cash  book  of 
the  complainants  with  so  much  care  and  skill  as  to  avoid 
detection,  except  upon  a  very  close  and  critical  examination 
and  inspection ;  and  which  said  checks,  as  the  said  bill 
charged,  the  said  Andrew  Pollock  clandestinely  and  fraud- 
ulently returned  to  the  said  Jarvis  &  Scrymser  without  the 
knowledge  or  consent  of  the  complainants,  thereby  depriv* 
ing  them  of  the  same  as  vouchers  and  debits  against  the 
said  firm  or  as  the  means  of  detecting  the  said  fraudulent 
erasures  from  the  said  books  of  the  complainants  and  by 
means  of  all  which  premises  making  the  defalcation  to  the 
complainants  caused  by  the  frauds  and  depredations  of  the 
said  Andrew  Pollock  amount  to  the  aggregate  sum  of  twen- 
ty-six thousand  dollars,  which  corresponded  with  the  amount 
stated  by  him  in  a  letter  which,  after  he  had  absconded,  he 
addressed  to  his  sister  the  defendant  Sarah  B.  or  to  his  bro- 
ther. Also  the  complainants  charged  that  the  said  Sarah 
B.  and  Susan  E.  Pollock  never  did,  in  a  single  instance, 
transfer  or  directly  or  indirectly  ever  authorize  the  transfer 
or  give  or  execute  any  power  of  attorney  for  the  transfer  of 
any  of  their  own  stocks  or  other  securities  held  in  various 
of  the  monied  institutions  in  the  city  of  New  York.  That, 
on  the  twenty-ninth  day  of  June  one  thousand  eight  hun- 
dred and  forty- two,  the  said  Andrew  Pollock  had  in  his  pos- 
session a  check  drawn  by  Jarvis  &  Scrymser  on  the  com- 
plainants for  three  thousand  dollars,  which  was  paid  by 
them — and  which  the  complainants  now  charged  that  the 
said  Andrew  Pollock  obtained  from  the  said  firm  by  fraud 
and  which  check  he  deposited  in  the  National  Bank  to  his 
own  credit.  That  the  said  Andrew  Pollock,  about  the  time 
last  aforesaid,  purchased  of  Van  Vleck,  brothers,  one  hun- 
dred and  forty  shares  of  the  capital  stock  of  the  defendants 
the  Mechanics'  Bank  in  the  city  of  New  York,  which  were 
transferred  directly  to  the  said  Sarah  B.  Pollock  and  Susan  E. 
Vol.  IV.— 28 
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Pollock  in  equal  portions,  i.  e.  seventy  shares  to  the  one  and 
the  same  number  to  the  other.    That  the  said  Andrew  Pol- 
lock paid  the  same  by  delivering  his  check  on  the  National 
Bank,  which  was  duly  paid.    That  he  had  no  funds  in  the 
said  National  Bank  at  the  time  of  effecting  the  purchase  of 
the  said  stock  and  of  the  payment  of  the  said  check  except 
the  check  hereinbefore  mentioned  drawn  by  Jarvis  &  Scrym- 
ser  on  the  complainants  and  afterwards  paid  by  them — and 
which  the  complainants  charged  that  he,  the  said  Andrew 
Pollock,  had  deposited  to  his  credit  at  the  National  Bank  for 
the  express  purpose  of  creating  a  fund  therein  upon  which 
he  might  draw  for  the  payment  of  the  price  of  the  said 
stock.    They  charged  that  the  said  shares  of  stock  were 
purchased  and  paid  for  with  funds  of  the  complainants 
fraudulently  abstracted  and  taken  from  them  by  the  said 
Andrew  ;  and  they  insisted  that  they  had  a  right  to  follow 
the  said  one  hundred  and  forty  shares  as  their  own  and  that 
the  said  defendants,  Sarah  B.  Pollock  and  Susan  E.  Pollock, 
held  the  same  in  trust  for  the  complainants.    That  the  said 
Andrew  Pollock,  having  committed  the  frauds  and  depreda- 
tions aforesaid,  absconded,  and  at  Boston  took  passage  for 
England.    The  complainants  charged,  on  information,  that 
the  said  Andrew  Pollock,  while  in  Boston,  addressed  a  let- 
ter to  his  sister  the  said  Sarah  B.  Pollock,  in  which  he  sta- 
ted to  her,  in  substance,  that  all  her  stocks  and  those  of  her 
sister,  the  said  Susan  E.  Pollock,  were  standing  in  their  re- 
spective names  or  still  belonging  to  them,  except  thirty-five 
shares  belonging  to  Sarah  B.  which,  he  stated,  he  had  im- 
properly made  use  of  and  cautioned  her  not  to  submit  to  the 
transfer  thereof — and  of   which  letter  the  complainants 
prayed  a  discovery.    Prayer^  that  the  complainants  might 
be  deemed  to  be  entitled  to  the  said  one  hundred  and  forty 
shares  of  stock  ;  and,  for  further  relief,  and  also  for  an  in- 
junction.   Parties,  the  Mechanics  Bank,  Andrew  Pollock, 
Sarah  B.  Pollock  and  Susan  E.  Pollock. 

Each  defendant  interposed  a  demurrer  on  the  grounds  of 
misjoinder  of  parties,  want  of  equity,  and  for  multifarious- 
ness. 


Mr.  Jonathan  Miller  in  support  of  the  demurrers. 
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Thb  Yice-Chancbllor  : — ^Tbe  objection  of  misjoinder 
of  parties  and  that  the  defendants  Sarah  Pollock  and  Susan 
Pollock  should  be  proceeded  against  separately  is  not  well 
taken.  The  case  of  Fellows  v.  Fellows,  4  Cowen's  R.  682,  Sept.  12. 
is  a  decisi7e  authority  to  show  that,  although  they  hold  dis- 
tinct moieties  of  the  stock  in  contro7ersy,  they  may,  uuder 
such  circumstances  as  exist  here,  be  proceeded  against 
jointly.  Andrew  Pollock  is,  for  form  sake,  a  proper  party 
and  the  two  sisters  might  have  objected  if  he  had  not  been 
made  a  defendant :  on  the  ground,  if  on  no  other,  that  if  they 
lose  the  stock  they  ought  to  have  a  decree  over  against  him. 
The  Mechanics'  Bank  are  properly  made  defendants  for  the 
sake  of  the  injunction  and  a  decree  directing  the  stock  to  be 
transferred  on  their  books :  Llopd  v.  Loaring,  6  Yes.  771. 
I  consider  that  Jarvis  &  Scrymser  are  not  necessary  parties 
to  this  suit.  They  have  no  concern  in  the  alleged  equity 
of  Che  complainants  to  follow  the  stock.  If  they  are  liable 
to  the  complainants  for  money  as  upon  an  overdrawing  by 
means  of  the  checks,  the  complainants  must  pursue  their 
remedy  at  law  against  them ;  and  this  they  may  or  may  not  do 
as  they  shall  think  proper,  whether  they  succeed  or  not  in 
this  suit  m  rem  against  the  stock.  If  successful,  the  only 
effect  will  be  to  lessen  their  demand  so  much  against  Jarvis 
&  Scrymser. 

Then,  as  to  the  merits  between  the  complainants  and  the 
Misses  Pollock.  According  to  the  statements  in  the  bill,  the 
latter  have  lost  nothing.  They  are  but  volunteers,  having 
paid  nothing  for  the  shares  of  stock  in  question.  The  for- 
mer shares  which  they  owned  still  belong  to  them.  A  trans- 
fer under  a  forged  power  did  not  pass  the  title  from  them 
and  they  have  only  to  look  after  and  reclaim  their  own  pro- 
perty. But,  still,  if  the  complainants  have  no  right  in  equity 
to  follow  the  property,  this  court  will  not  help  them  to  wrest 
it  from  the  hands  of  the  defendants,  although  they  be  but 
nominal  owners  and  without  value  paid  for  it  The  bill 
shows  that  the  money  of  the  complainants  tortiously  taken 
from  them  has  been  applied  to  replace  moneyDfthe  Nation- 
al Bank  which  was  used  to  pay  for  the  purchase  of  the  spe- 
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cific  shares  of  otock  in  question ;  and  upon  this  it  makes  but 
r^  case  of  constructive  trust  in  equity  in  favor  of  the  com- 
I  plainants  to  have  the'  benefit  of  the  property,  in  which  their 
money,  although  not  directly,  yet  indirectly,  has  been  in- 
vested and  to  which  no  other  person,  except  mere  volunteers, 
have  acquired  any  title  or  interest 

I  consider  that  this  case  falls  within  the  principle  laid 
down  by  Mr.  Justice  Story  in  2  Com.  Eq.  503,  §  1268.  The 
identity  of  the  property  is  shown  and  traced  ;  and,  under 
such  circumstances,  it  can  be  laid  hold  of  by  a  court  of 
equity  and  distinguished  from  the  property  of  all  other  per- 
sons and  handed  over  to  the  equitable  and  rightful  owners  : 
Thompson  v.  Perkins,  3  Masop,  232,  and  cases  there  cited. 

The  demurrer  must  be  overruled,  with  costs ;  and  the  de- 
fendants must  answer  on  the  usual  terms. 
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KBDMOKO 

Redmond  v,  Wemple  and  others.  wimplc. 


Where  a  jodgment  debtor  filed  a  billi  on  his  own  behalf  only,  against  his 
debtors  and  their  assignees,  complaining  principally  of  the  latter  in  allow- 
ing the  debtors  to  be  their  agents  and  receive  large  compensation  and  did 
not  amend,  so  as  to  go  against  the  assignment  itself  until  long  alfterwards, 
when  the  property  had  been  distributed,  and  brought  his  cause  to  a  hearing 
on  bill  and  answer  when  he  might,  by  expedition  and  replication,  have 
made  a  sufficient  case :  his  bill  was  dismissed,  but  without  costs. 

If  an  assignee  to  pay  debts  allows  the  debtor  to  act  as  his  agent  *nd  receive 
large  compensation  therefor,  he  will  have  to  account  for  Ae  amount  to 
creditors,  on  a  bill  filed  in  behalf  of  all  of  them. 


Creditor's  bill  filed  against  Chri^opher  Y.  Wemple  and   Jan.  2ftA, 
Hanry  W.  Christie,  judgment  debars  and  against  their  as-       1843. 
signees.    The  assignment  under  which  the  latter  acted  was  ^j^jJ^T^ 
made  the  twenty-sixth  day  of  September,  one  thousand  q^^^^^ 
eight  hundred  and  thirty-seven.    Bill  filed  on  the  first  of  ^g^ig^ ' 
June,  one  thousand  eight  hundred  and  thirty-nine,  and  it  fnerU. 
seemed  to  go  mainly  against  the  conduct  of  the  assignees ;  Fraud. 
but  an  amendment  was  made  on  the  third  of  August,  one  '^*^?^; 
thousand  eight  hundred  and  forty-one,  which  went  agamst  ^J^^^' 
the  assignment-     The  debtors  were  permitted  to  act  as  ^^^g^^^^^ 
agents  for  tbe  assignees  and  to  retain  large  compensation. 
The  case  came  up  on  bill  and  answer,  after  the  funds  had 
been  distributed  or  passed  away. 

Mr.  Eagan  for  the  complainant 

Mr.  Muhck  for  the  defendants. 

The  Vice-Chancellor  :— If  this  bill  had  been  filed  Sept.  12. 
earlier  and  while  the  goods  remained  unsold  and  the  pro- 
ceeds not  paid  over,  I  am  inclined  to  the  opinion  that  the 
complainant  might  have  succeeded  (on  filing  a  replication 
to  the  answer)  in  setting  aside  the  assignment  But  he 
waited  a  year  and  a  half,  after  he  had  recovered  his  judgment 
before  he  filed  his  bill ;  and,  even  then,  he  did  not  attempt 
to  impeach  the  assignment  for  fraud,  but  rather  went  against 
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1843.  the  conduct  of  the  assignees.  It  was  not  until  the  month 
of  August,  one  thousand  eight  hundred  and  forty-one,  that 
he  amended  his  bill,  so  as  to  make  a  case  for  setting  the 
WEMPLK.  assignment  aside.  And,  in  the  mean  time,  the  assigned  pro- 
perty had  all  been  disposed  of  and  the  proceeds  paid  over 
and  distributed  under  the  assignment.  And,  now,  the  cause 
is  brought  to  a  hearing  on  bill  and  answer,  without  a  repli- 
cation and  without  giving  the  defendants  an  opportunity  of 
supporting  their  denials  of  fraudulent  intent,  by  proofs.  As 
the  case  now  stands,  there  is  nothing  to  show  that  the  as- 
signment is  conclusively  fraudulent,  nor  is  it  fraudulent  per 
se  ;  and  aa  all  the  badges  of  fraud  are  either  explained  or 
are  negatived  by  general  denial  of  fraudulent  intent,  the  case 
is  within  the  principles  settled  in  Cunningham  v.  Freeborn^ 
in  error,  11  Wend.  240. 

The  worst  feature  of  i^e  case,  as  it  appears  to  me,  is  that 
the  assignors,  the  judgment  debtors,  were  permitted,  by  the 
assignees,  to  retain,  at  different  times,  considerable  sums  out 
of  the  proceeds  of  the  assigned  property,  on  the  idea  of 
compensation  for  services  rendered  as  agents  of  the  assignees 
in  disposing  of  the  goods,  &c, ;  and  if  the  bill  had  been 
prosecuted  in  behalf  of  all  the  creditors  of  the  debtors  for 
an  account  of  the  assigned  property,  and  with  a  view  to 
make  the  assignees  or  the  acting  assignee  liable  for  that 
money  as  for  a  misapplication  or  waste,  it  is  probable  the 
acting  assignee  might  have  been  held  personally  liable  to 
make  it  good  to  the  creditors.  But,  such  is  not  the  aspect 
or  purpose  of  the  present  bill ;  and  no  decree,  to  that  effect, 
can  be  made  upon  it. 

The  bill  must  be  dismissed  without  reservation ;  but,  from 
the  remarks  of  Chief  Justice  Nelson,  in  the  concluding  part 
of  his  opinion  in  Cunningham  v,  Freeborn^  supra,  on  the 
subject  of  costs,  and  which  apply  with  peculiar  force  to  the 
case  in  hand,  I  am  disposed  to  leave  each  party  to  bear  his 
and  their  own  costs  of  the  suit. 

Decree  accordingly. 
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Cammeybr  and  others  v.  The  Corporation  of  the    oermaji  im* 
United  German  Lutheran  Churches  and  others.(a)      chuhcius. 


In  a  mixed  (Gkrman  and  English)  Congregation  of  a  Qerman  Lutheran 
Church,  one  party  cannot,  on  the  resignation  of  its  particular  pastor,  agree 
with  another  church  that  it  may  bring  in  its  pastor  and  congregation  as  a 
body  corporate,  with  its  church  establishment.  They  may  invite  a  min- 
ister and  indlvidttals  to  attend  and  so  increase  their  number. 


An  injunction  had  been  granted  restraining  the  defen-     Jan.  30 
dants,  the  corporation  of  the  United  German  Lutheran     andZl^ 
churches  in  the  city  of  New  York,  its  officers,  &c.,  from       1843. 
selling  or  leasing  St.  Matthews  Church,  and  from  disturbing  r^^^T^^ 
or  molesting  the  English  Lutheran  congregation  of  the  said  jieligvnu 
church  in  the  use  thereof,  and  from  worshipping  therein  in  CwTporor 
like  manner  as  the  said  English  congregation  were  in  the  tioru 
habit  of  using  the  same  and  worshipping  therein  at  the  time 
of  the  filing  of  the  bill,  until  the  further  order  of  the  court. 

A  demurrer  to  the  bill  was  pending. 

A  petition  was  now  presented  by  the  defendants,  the  cor- 
poration. It  showed  (after  mentioning  the  injunction)  that 
the  manner  in  which  the  English  part  of  the  congregation 
was  in  the  habit  of  using  the  said  church  and  worshipping 
therein  at  the  filing  of  the  bill  was  as  follows,  that  is  to  say 
certain  persons  hired  by  the  year,  from  the  agent  of  the  cor- 
poration, the  use  of  pews  and  seats  in  the  said  church  and 
regularly  paid  rent  therefor  to  such  agent,  and  such  persons, 
denominating  themselves  the  English  congregation  of  the 
said  church,  attended,  with  or  without  families,  on  Sunday 
afternoons  when  service  was  performed  in  the  English 
tongue  by  the  Reverend  Mr.  Geissenhainer.  That,  at  the 
time  of  filing  the  bill,  the  corporation,  in  all  other  respects 
than  as  above  specified,  had  the  absolute  and  exclusive  use, 
possession  and  enjoyment  of  the  church  and  its  appurte- 
nances ;  and  that,  at  the  time  of  the  filing  of  the  bill,  the  cor- 

(fl)  For  a  fuU  particular  of  this  case  on  the  meritSi  see  3  Sandford's  V.  C. 
ReportS|  186. 
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poration  did  bear  and  pay  all  the  charges  and  expenses  of 
maintaining  divine  worship  in  the  said  St.  Matthews  Church 
of  every  kind  and  description,  including  the  salaries  of  ail 
servants  and  officers,  save  and  except  only  the  maintenance 
or  recompense  of  the  minister  of  the  said  English  congrega- 
gation  ;  and  that  the  said  defendants,  the  congregation,  had 
continued  to  bear  and  pay  such  costs  and  expenses  with  the 
exception  aforesaid.    That  the  said  English  corporation  had 
been  gradually  but  regularly  declining  for  some  time  prior 
to  the  filing  of  the  bill ;  and  that  the  same  congregation  con- 
tinued to  decline  thereafter  until  the  same  had  been  reduced 
to  an  extremely  small  body.    That,  as  the  petitioners  had 
been  informed  and  believed,  the  minister  of  the  said  English 
congregation,  namely,  the  Reverend  Frederick  W.  Geissen- 
hainer,  had  retired  from  the  alleged  pastoral  charge  thereof, 
having,  on  Sunday  afternoon,  preached  his  farewell  sermon 
in  the  said  St  Matthews  Church.    That,  although  the  said 
complainants,  Augustus  T.  Cammeyer  and  others  of  the 
^aid  English  Lutheran  congregation,  had,  ever  since  the 
commencement  of  this  suit,  refused  to  pay  any  pew  rent 
and  nevertheless  continued  to  occupy  pews  in  the  said  church 
for  the  purpose  of  attending  the  English  service  on  Sunday 
afternoon!?,  yet  the  petitioners,  from  respect  to  the  order  and 
injunction  of  the  courts  had  not  interfered  with  such  occu- 
pation.   That  they  were  not  certainly  informed  whether  or 
not  the  said  the  Ueverend  Frederick  W.  Geissenhainer  con- 
sented to  relinquish  his  alleged  pastoral  charge  of  the  said 
English  congregation  or  not  or  whether  he  had  been  requir- 
ed to  resign  and  yield  up  the  same  by  the  said  persons  con- 
stituting the  so  called  English  Lutheran  congregation  of  St. 
Matthews  Church.    That,  as  the  petitioners  were  informed 
and  believed,  the  said  persons  called  the  English  congrega- 
tion or  some  of  them,  including  several  of  the  complainants 
in  the  suit,  had  recently  agreed  with  the  congregation  of  a 
church  edifice  in  Orange  street,  called  St.  James  Church, 
that  they,  the  said  congregation  of  the  said  St.  James  Church, 
should  transfer  their  church  establishment  and  worship  to 
the  said  St.  Matthews  Church — as  well  their  congregation 
as  their  minister,  organist,  choiristers  and  other  officers — 
and  should  form,  together  with  St.  Matthews  Church,  one 
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consolidated  and  united  congregation  to  worship  in  the  lat-       1843. 
ter  church  on  Sunday  afternoons  in  the  English  tongue     ^^-^^-^^ 
under  the  pastoral  charge  of  the  Reverend  Mr.  Martin,  who     ^^^^^^ 
had,  for  some  time  past,  been  the  minister  of  the  said  St.   »■"  oermah 
James  Church.    Also,  that  it  was  contemplated  and  inten-    chubchm. 
ded  by  the  said  English  congregation  to  admit  the  said  con- 
gregation and  church  establishment  of  the  said  St.  James 
Church  into  St  Matthews  Church  according  to  their  said 
arrangement  for  that  purpose  on  Sunday  afternoon  then  next 
and  regularly  thereafter ;  and  that  the  said  congregation  of 
St.  James  Church  were  about  to  shut  up  and  dispose  of 
their  said  church.    That  the  said  congregation  of  the  said 
St  James  Church  had  not,  nor  had  any  of  them  hired  pews 
or  seats  in  the  said  St.  Matthews  Church,  but,  as  the  peti- 
tioners were  informed  and  believed,  designed  to  enter  the 
said  St  Matthews  Church  and  enjoy  the  use  and  benefit 
thereof  without  paying  pew  rent  or  otherwise  regarding  the 
rights  and  interests  of  the  petitioners  therein,  under  color 
and  pretence  of  being  authorized  so  to  do  by  the  injunction 
aforesaid — whereas,  the  petitioners  respectfully  insisted  that 
the  said  minister  and  congregation  of  St  James  Church 
were  not  nor  was  any  of  them  entitled  to  any  right  or  benefit 
under  the  said  injunction.    That,  being  in  full  possession  of 
the  said  St.  Matthews  Church  and  having  all  the  officers 
thereof  under  their  direction  and  control,  it  was  practicable 
to  resist  and  prevent  the  entrance  thereunto  of  any  persons 
not  authorized  by  the  injunction  to  use  the  same  ;  but  that, 
being  bound  by  sueh  injunction  to  permit  the  English  con- 
gregation to  worship  therein  on  Sunday  afternoons,  and  it 
being  unusual  to  prevent  any  persons,  even  casual  passers- 
by,  from  entering  churches  on  Sunday  and  participating  in 
divine  worship,  much  difficulty  existed  in  the  exercise  of 
such  right  of  exclusion  by  the  petitioners,  whilst  the  said 
injunction  remained  in  force,  except  under  the  express  order 
and  sanction  of  the  court :  Prayer^  for  a  writ  of  injunction 
against  the  complainants,  restraining  them  from  using  or 
causing  to  be  used  for  divine  service  on  Sunday  afternoons 
the  said  St  Matthews  Church  by  any  persons  except  the 
alleged  English  Lutheran  congregation  mentioned  in  the 
YoL.  IV.— 29 
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prior  injunction  or  an  order  to  that  effect  or  for  such  other 
or  further  order,  &c. 

The  affidavits,  used  in  opposition,  did  not  go  to  con- 
tradict the  statements  in  the  petition,  but  they  set  forth  a 
resolution  which  passed  in  the  vestry  in  the  year  one  thou- 
sand eight  hundred  and  thirty-nine:  << Resolved,  That 
the  Lutheran  congregation  of  St.  James's  having  express- 
ed their  wish  to  re-unite  themselves  with  the  English  con. 
gregation  of  St.  Matthews  Church,  we  will  endeavor  to 
make  such  arrangements  for  that  purpose,  as  far  as  that  can 
be  done  for  the  benefit  of  our  respective  congregations." 
Also,  that  as  the  state  of  things  presented  a  desirable  oppor- 
tunity to  build  up  the  English  congregation  according  to  the 
said  resolution,  the  vestry  of  St  Matthews  did  invite  the 
pastor  of  the  church  of  St.  James  to  officiate  for  them  in  St. 
Matthews  Church  and  did  also  invite  his  congregation  to 
worship  with  the  English  congregation  of  St.  Matthews  in 
the  said  church  on  the  said  occasions,  which  invitations  had 
been  accepted,  both  by  the  pastor  and  by  the  said  congrega- 
tion— and,  consequently,  the  said  congregation  intended  to 
worship  on  the  mornings  and  evenings  of  each  Sunday  in 
their  own  church  and  on  Sunday  afternoons  in  St.  Matthews 
Church. 


Mr.  (y  Conor ^  in  support  of  the  petition. 
Mr.  Anthon,  contra. 


The  Vice-Chancellor  : — The  complainants  have  a 
right  and  are  at  liberty  to  employ  another  minister  in  the 
place  of  the  Reverend  Mr.  Geisenhainer  to  preach  for  them 
in  the  English  Isinguage  at  St.  Matthews  Church  and  to  in- 
vito individuals  of  any  denomination  to  attend  church  ser- 
vices there  and  thus  obtain  an  accession  of  numbers  to  their 
own  persuasion  and  faith  and  so  increase  their  congregation. 
But  they  have  no  right  and  cannot  be  allowed  to  enter  into 
an  agreement  with  St.  James  Church — another  and  distinct 
corporation,  although  of  the  German  Lutheran  creed — to 
transfer  the  minister  and  congregation  of  St.  James's,  as  a 
body  corporate,  with  its  church  establishment,  to  St  Mat- 
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thews,  for  public  worship  in  the  latter  place.    This  would       1843. 
be  placing  St.  Matthews  Church  under  and  subject  to  the     ^-•^^^^*^ 
church  government  of  another  body  foreign  to  its  own.  cammetib 

Order :  That  the  complainants  and  each  of  them  be  and  ''■*  obemaji 
they  are  hereby  enjomed  against  bnngmg  m  or  causing  or  chubchee. 
permitting  to  be  brought  into  St.  Matthews  Church  in  Wal- 
ker street,  the  church  establishment  and  corporation  of  St. 
James  Church,  with  the  officers  and  church  government  of 
St.  James  Church  as  a  body  corporate  for  the  purposes  of 
worship  therein  when  the  services  are  allowed  to  be  in  the 
English  tongue.  Provided,  however,  that  nothing  herein 
contained  shall  restrain  or  prevent  the  said  English  corpo- 
ration from  procuring  the  ministration  of  any  proper  clergy- 
man of  the  German  Lutheran  persuasion,  on  Sunday  after- 
noons in  the  said  church  or  from  permitting,  in  the  ordinary 
and  usual  manner,  the  union  with  such  English  congrega- 
tion in  divine  worship  in  the  said  church  of  any  individuals 
who  may,  in  their  individual  capacity,  become  members  of 
the  said  St.  Matthews  Church  or  entitled  to  pews  or  seats 
therein,  or  who  may  choose  to  attend  divine  worship  there- 
in, whether  they  become  members  thereof  or  not. 
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cHAMPLiN     Jqhjj  Depetstbr  Champlin  v.  Elizabeth  S.  Champ- 

V, 
CHAMPLIN. 


LiN|  et  al. 


AprU  18, 
1843. 

Pleading. 
Quta  ti- 
met. 
Parties, 
Remain- 
der man. 
Trustee. 


{Original  BUI) 


Elizabeth  S.  Champlin  et  al,  v,  John  Depetster 

Champlin. 

{Cross  BiU.) 


Althoagh  the  court  may  not  choose  to  stay  executors  and  trustees  from  mak- 
ing sales  of  real  estate  authorized  in  words  by  a  will  on  a  bill  filed  by  a 
remainder-man  entitled  to  an  unascertained  share,  yet  it  can  secure  the 
purchase-money  during  a  life  estate  on  the  principle  of  quia  timet.  But  to 
do  so,  all  parties  in  remainder  must  be  before  the  court,  unless  the  bill  be 
filed  by  one  on  behalf  of  all  having  similar  rights.  As  must  a  trustee 
who  has  not  accounted  j  as  well  as  a  person  having  a  lien  upon  the  com- 
plainant's share. 


The  contents  of  the  bill  in  this  case  appear  sufficiently 
in  the  report  on  the  motion  made  for  an  injunction :  See 
vol.  3,  p.  571. 

A  cross  bill  was  afterwards  filed,  which  will  be  found  re- 
ferred to  in  the  opinion  of  the  court.  The  decision  will  be 
understood  without  further  reference  to  the  particulars  of 
the  case. 


Mr.  H.  S.  Mackay  and  Mr.  W.  Sand/ordj  for  John  De- 
peyster  Champlin. 

Mr.  Warner,  for  Elizabeth  S.  Champlin  and  others. 


June  11, 
1844. 


The  Tice-Chancellor  : — The  object  of  the  original  bill 
is  three  fold :  1.  To  restrain  the  sale  of  the  remaining  se- 
venteen lots  of  land  belonging  to  the  estate.  2.  To  call  the 
defendants  to  an  account  for  the  proceeds  of  previous  sales 
and  other  dispositions  of  the  capital  of  the  estate ;  and,  3. 
To  have  any  losses  of  the  capital  made  good  and  the  whole 
or,  at  least,  that  part  of  it  which  will  belong  to  the  com- 
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plaiaaDt  on  the  death  of  his  mother  deposited  in  court  or       1843. 
safely  invested  or  secured. 

In  respect  to  the  first :  It  is  sufficient  to  say  that,  upon  the 
order  to  show  cause  in  the  first  instance,  the  injunction  was  champlw. 
refused ;  and  upon  a  bill  for  a  specific  performance  against 
one  of  the  purchasers  at  the  sale  then  made,  the  court  for  the 
trial  of  impeachment  and  correction  of  errors  have  decided 
(contrary  to  the  chancellor's  views)  that  the  sale  was  a  valid 
one  and  the  purchaser  bound  co  take  the  title  and  complete 
his  purchase.  It  may  be  a  very  different  question,  howev- 
er, as  regards  the  purchase  money,  i.  e.  whether  this  court 
is  not  bound,  on  the  doctrine  of  quia  timet,  to  interpose  and 
see  to  the  security  of  the  fund  during  the  continuance  of  the 
life  estate :  Jeremy's  Eq.  Jur.  360 ;  2  Storjr's  Eq.  130. 

But,  there  are  objections  to  such  an  interference  upon  the 
face  of  the  present  bill.  All  the  necessary  parties  are  not 
before  the  court ;  nor  is  the  bill  framed  so  as  to  allow  parties 
to  come  ill  under  a  decree  for  an  account.  The  other  chil* 
dren  entitled  to  interests  in  remainder  are  not  made  defen- 
dants ;  and  the  bill  does  not  purport  to  be  filed  by  the  com- 
plainant for  himself  and  on  behalf  of  those  having  similar 
rights  and  interests.  Besides,  Mr.  Herring,  although  dis- 
charged from  the  trust,  yet,  as  a  late  acting  trustee,  is  a  ne- 
cessary party  to  the  taking  of  an  account  which  would  seem 
to  be  prerequisite  to  the  securing  of  any  fund  in  or  by  the 
aid  of  this  court.  Hamblin  would  appear,  likewise,  to  be  a 
necessary  party  as  holding  the  title  to  or  having  a  lien  upon 
the  complainants'  share  of  the  estjaite.*  And  even  if  the  tak- 
ing an  account  be  not  essential  to  a  decree  for  securing  the 
fund  admitted  to  be  now  on  hand,  there  is  still  wanting,  as 
parties  to  be  bound  by  such  decree,  the  complainants'  co- 
tenants  in  remainder.  They  have  an  equal  interest  with 
him ;  and  their  right  to  the  fund  is  combined  with  his  claim. 
There  has  been  no  ascertainment  of  the  fund  in  point  of 
amount — no  appropriation  or  setting  apart  of  a  specific 
amount  to  be  divided  into  aliquot  parts  as  belonging  to  cer- 
tain known  owners,  so  as  to  give^e  owner  of  any  one  part 
or  share  the  right  to  file  a  bill  for  his  own  as  a  distinct  and 
separate  fund,  without  making  the  other  owners  parties. 
This  was  held  to  be  admissible  in  Smith  v.  Snoiv,  3  Mad. 
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1813.  C.  R.  10,  and  also  in  Hutchinson  v.  Tavmsendj  2  Keen's  R. 
676.  But  the  facts  of  the  present  case  do  not  warrant  such 
a  departure  from  the  rule  which  requires  that  all  persons 
CHAMPI.IN.  haying  an  interest,  although  remote,  in  the  same  subject 
matter,  must  be  made  parties  to  the  suit  or  the  bill  must  be 
so  framed  as  to  give  them  an  opportunity  to  come  in  and  be 
made  parties. 

As  the  present  bill  is  defective  in  the  particulars  to  which 
I  have  alluded,  no  decree  can  be  made  upon  it,  however 
proper  it  may  be  for  the  court  to  interfere  quia  timet.  It 
must  be  dismissed,  with  costs ;  but  without  prejudice  to  the 
complainants'  filing  a  new  bill,  if  he  shall  be  so  advised,  to 
have  an  account  of  the  capital  of  the  estate  and  security  for 
its  forthcoming  on  the  death  of  the  mother. 

Next,  as  to  the  cross-bill.    The  testimony  fails  to  prove 
that  any  real  damage  was  sustained  in  the  sale  of  the  sev- 
enteen lots  of  land  by  the  steps  taken  on  the  part  of  the  de- 
fendant to  this  cross-bill.    The  use  he  made  of  the  order  of 
this  court  on  that  occasion  was  rather  an  abuse  of  such 
order,  but  it  does  not  appear  to  have  been  attended  with  any 
very  injurious  consequences.    Mr.  Selden's  prompt  and  ju- 
dicious explanation  appears  to  have  counteracted  the  design, 
so  that  the  sale  proceeded  and  the  lots  brought  fair  prices. 
No  witness  has  positively  stated  that  the  lots  would  have 
sold  for  a  dollar  more  if  the  defendant  had  not  interfered. 
There  is  no  ground,  therefore,  to  charge  the  defendant  with 
actually  depreciating  the  price  of  the  lots  or  causing  them 
to  be  sold  for  less  than  they  would  otherwise  have  brought. 
If,  by  his  subsequent  conduct,  the  purchasers  have  been  de- 
terred from  a  completion  of  their  contracts,  so  that  a  loss  in 
that  way  has  been  or  shall  be  produced,  I  will  not  say  that 
a  responsibility  does  not  rest  upon  him  to  mak«  good  such 
loss  to  the  estate.    But,  it  does  not  yet  appear  thai  a  loss  of 
that  sort  has  been  sustained.    Non  constat  but  the  purcha- 
sers have  been  or  may  be  compelled  specifically  to  perform. 
A  decision  to  that  effect  in  one  case  has  been  shown  to  me. 
It  will  be  time  enough  to|ponsider,when  the  estate  comes  to 
be  divided  among  the  children  or  grand  children  of  the  te- 
nant for  life,  whether  the  present  defendant  shall  make  good 
prices  at  which  the  lots  were  struck  off  to  bidders  at  the  sale 
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in  question,  provided  it  shall  appear  that  his  interference  1843. 
has  prevented  such  sales  from  being  carried  into  effect  and 
the  property  shall  not  afterwards  bring  as  much  money.  I 
cannot  undertake  to  anticipate  what  may  be  the  result ;  and  cuAurun. 
it  must  remain  until  the  facts  are  made  known.  If  all  the 
sales  should  be  consummated  or  the  remaining  lots  should 
sell  for  as  much  hereafter,  there  will  be  no  loss  to  charge 
upon  the  defendant,  however  improper  his  conduct,  if  im- 
proper it  should  be  deemed. 

Another  claim  is  made  by  the  cross-bill :  that  the  defen- 
dant is  largely  indebted  to  the  estate  for  monies  advanced  by 
the  executors  or  some  of  them  and  which  ought  to  be  set 
off  and  charged  against  his  interest  in  the  estate.  The  tes* 
timony  of  Mr.  Herring  proves  an  advance,  by  the  executors, 
of  one  thousand  dollars  to  set  him  up  in  business  when  he 
was  only  nineteen  years  of  age.  This  cannot  now  be  de- 
creed as  a  debt  against  him.  He  has  a  right  to  take  advan- 
tage of  his  infancy  and  of  the  statute  of  limitations  as  a  bar 
to  the  claim  as  a  legal  demand.  If  it  can  be  regarded  in 
the  light  of  an  advancement  out  of  or  on  account  of  his  dis- 
tributive share  of  the  estate,  it  will  be  in  season  to  attend  to 
it  when  the  estate  comes  to  be  divided  and  the  accounts  set- 
tled and  adjusted  preparatory  to  the  division  among  the  re- 
maindermen. 

There  is  nothing  else  in  this  bill  to  be  considered ;  and  it 
must  be  dismissed,  with  costs;  but  without  prejudice  to  any 
claim  which  may  be  made  upon  John  Depeyster  Champlin 
or  his  share  of  the  estate  for  advancement  or  anything  in 
that  light ;  and  also  without  prejudice  to  any  claim  upon 
him  to  make  good  the  prices  at  which  lots  were  struck  off 
to  purchasers  if  it  shall  be  made  to  appear  that  his  interfe- 
rence prevented  the  fulfilment  of  the  contracts  of  sale  or  of 
any  of  them. 
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Wheelwright  v.  Loomer,  Depeyster,  Administrator, 
&,c.  of  Clendening,  deceased,  et  ai, 

{Original  BiU.) 


Depeyster,  Administrator,  &c,  v.  Wheelwright. 

{Cross  Suit.) 

The  recoiding  of  a  second  mortgage  is  not  constructive  notice  to  a  mortga- 
gee of  a  first  registered  mortgage. 

Although  there  may  be  a  second  mortgagee,  yet  a  first  mortgage,  who  has  no 
knowledge  or  information  of  it,  does  not,  by  releasing  a  part,  afiect  his 
rights  over  the  balance  of  the  premises. 

Where  a  husband  mortgages  his  own  property  for  his  own  debt  and,  at  the 
same  time,  the  wife  joins  her  husband  in  mortgaging  to  the  same  mortga- 
gee her  property  for  the  same  debt ;  and,  afterwards,  the  mortgagee  buys 
the  husband's  mortgaged  premises  and  pays  him  the  purchase  money 
(not  crediting  it  on  the  mortgage)  and  thereby  the  husband's  mortgage 
merges,  the  mortgagee,  in  an  attempt  to  foreclose  on  the  wife's  property, 
will  have  to  credit  the  amount  at  which  he  bought  the  husband's  pro- 
perty. This  is  held  on  the  ground  that  the  wife  is  a  surety  and  that 
the  creditor  must  first  resort  to  the  primary  fund  and  relieve  the  surety 
as  far  as  possible  and  can  do  no  act  to  impair  the  benefit  of  substitu- 
tion without  express  consent.  And  where,  in  such  a  case,  a  mortgagee 
(holding  two  such  mortgages,)  had — when  calculating  the  amount  of 
purchase  of  the  husband's  premises  and  otherwise  from  the  mortgages 
generally— been  satisfied,  but  filed  a  bill  to  foreclose  and  sell  the  wife's 
property,  insisting  on  a  balance  and  that  the  husband's  mortgage  was 
merged  and  that  the  matter  of  purchase  was  not  to  be  taken  into  ac- 
count; and  another,  after-mortgagee,  who  had  advanced  money  to  the 

'  heir  of  the  wife,  filed  a  cross-bill ;  ii  was  keldj  that  the  mortgagee  filing 
the  foreclosure  bill  took  nothing  and  should  be  dismissed,  paying  costs ; 
and  that,  in  the  cross-suit,  a  sale  should  be  had  to  satisfy  the  mortgagee 
filing  such  cross-bill. 


AprU  27, 
lb43. 

Mortgor 

ffor  and 

mortgor 

gee* 

Husband 

andvnfe. 


Bill  and  Cross-bill. 

On  the  first  day  of  May,  one  thousand  eight  hundred 
and  thirty-seven,  Otis  Loomer  and  Jane  T.  his  wife  made 
and  executed  to  Paul  Spafford,  Thomas  Tileston  and  the 
complainant  Benjamin  Wheelwright  a  mortgage  on  lots 
known  as  Nos.  187  and  189,  Pearl  street.  New  York,  and 
Nos.  1,  2,  3,  6  and  7  Cedar  street,  in  the  same  city,  for 
securing  the  payment  of  a  bond  for  twenty-five  thousand 
dollars  and  interest.    Recorded  the  third  day  of  May,  one 
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thousand  eight  hundred  and  thirty-seven.    These  premises       1843. 
were  the  individual  property  of  the  defendant  Otis  Loo-     «---v-^ 

«*«•  WHJBELWWOHr 

mer.  ^ 

On  the  same  day,  the  said  Loomer  and  Jane  T.  his  wife  MrawTER. 
(formerly  James  T.  Whitteraore)  executed  another  mortgage  ^^g^-. 
to  the  same  parties  of  all  the  undivided  tenth  part  of  all  Wif/set- 
the  real  estate  of  which  Samuel  Whittemore,  the  father  of  tote  mort- 
the  said  Jane  T.  Loomer,  had  died  seized — the  said  tenth  gaged  for 
being  her  share  of  the  said  estate  as  an  heiress  at  law.  y^^amPs 
Recorded  simultaneously  with  the  other  mortgage.  ^ 

The  debts  secured  by  both  the  mortgages  were  the  indi- 
vidual debts  of  the  husband  Otis  Loomer. 

Among  the  property  of  the  said  Samuel  Whittemore  de- 
ceased and  covered  by  the  last  mentioned  mortgage,  was  a 
vacant  lot  on  the  sixth  avenue  in  the  city  of  New  York. 

At  the  time  this  last  mentioned  mortgage  (embracing  a 
share  in  the  Whittemore  property)  was  executed,  a  partition 
suit  was  going  on  for  its  division  among  the  heirs  of  Samuel 
Whittemore ;  but,  before  it  was  ended,  Jane  T.,  the  wife  of 
the  said  Otis  Loomer,  died ;  and  the  commissioners  in  par- 
tition attached  her  share  to  her  son  Charles  W.  Loomer, 
who  was  then  an  infant. 

The  aforesaid  mortgages  were  given,  in  fact,  to  secure 
respective  debts  due  to  the  said  Spofibrd  and  Tileston  and 
to  the  complainant  Wheelwright — the  amount  due  to  the 
two  former  being  about  twelve  thousand  dollars  and  to  the 
latter  about  eight  thousand  two  hundred  dollars  and  neither 
party  having  any  interest  in  the  claim  of  the  other. 

On  the  twelfth  day  of  February,  one  thousand  eight  hun- 
dred and  thirty-nine,  the  said  Spofibrd,  Tileston  and  the 
complainant  Wheelwright  released  a  certain  part  of  the 
premises  embraced  by  the  mortgage  of  the  Whittemore  pro- 
peny,  but  such  release  was  not  acknowledged  until  the 
sixteenth  day  of  January,  one  thousand  eight  hundred  and 
forty,  nor  recorded  until  two  days  afterwards. 

In  the  month  of  February,  one  thousand  eight  hundred 
and  thirty-nine,  the  said  Otis  Loomer,  as  special  guardian 
of  his  said  infant  son  Charles  W.  Loomer  and  in  pursuance 
of  an  order  of  the  court  of  chancery,  conveyed  certain 
pieces  of  the  property  set  apart  to  the  said  Charles  W.  in 
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1843.  the  partition  suit,  in  full  satis&ction  and  discbaige  of  the 
interest  of  the  said  Spofford  and  Tileston  in  the  said  bonds 
and  mortgages.  And  the  said  Spofford  and  Tileston,  in 
December  one  thousand  eight  hundred  and  forty,  released 
and  quit  claimed  to  the  said  Otis  Loomer  all  their  own 
claims,  but  without  prejudice  to  the  rights  of  the  said  com- 
plainant Wheelwright. 

In  the  month  of  August,  one  thousand  eight  hundred  and 
thirty-eight,  the  said  Otis  Loomer,  as  the  special  guardian 
of  his  son  Charles  W.,  applied  for  leave  to  mortgage  the  lot 
of  ground  on  the  sixth  avenue  and  so  that  the  same  might 
be  improved  and  which  was  allowed.  In  conformity  with 
this,  he  did,  on  the  tenth  day  of  July  one  thousand  eight 
hundred  and  thirty-nine,  execute  a  bond  and  mortgage  to 
the  defendant  in  the  original  suit  (and  the  complainant  in  a 
cross-suit)  Frederick  De  Pejrster  as  adminisistrator,  &c.  of 
John  Olendenning,  deceased,  for  securing  three  thousand 
dollars  and  interest.  This  mortgage  was  recorded  on  the 
nineteenth  day  of  July  one  thousand  eight  hundred  and 
thirty-nine. 

On  the  sixth  of  February  one  thousand  eight  hundred 
and  forty,  the  said  Benjamin  F.  Wheelwright  bought  of  the 
said  Otis  Loomer  and  had  conveyed  to  him  the  premises  on 
Pearl  and  Cedar  streets  embraced  by  the  first  mentioned 
mortgage,  whereby,  as  the  pleadings  of  the  said  Wheel- 
wright admitted,  the  said  mortgage  was  merged  in  the 
estate  in  fee  and  was  no  longer  a  valid  and  subsisting  lien 
upon  the  said  premises. 

The  complainant  now  filed  a  bill  to  foreclose  the  mort- 
gage heretofore  given  to  him  and  Spofford  and  Tileston  by 
Loomer  and  wife  on  her  share  of  her  father's  property.  He 
charged  that  the  mortgage  made  to  the  said  Frederick  De 
Peyster,  administrator,  &c.  was  a  subsequent  security ;  and 
in  his  prayer  asked  for  foreclosure  and  sale,  but  he  excepted 
the  lot  on  the  sixth  avenue  embraced  by  the  mortgage  to 
the  said  De  Peyster,  unless  the  mortgaged  premises  should 
be  insufficient  to  pay  the  amount  which  should,  then,  be 
due  to  the  complainant  with  principal  and  interest  and 
in  that  case,  he  asked  that  the  said  lot  should  be  sold. 

The  defendant,  Frederick  De  Peyster,  as  such  admini»- 
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trator  of  the  estate  of  ClendeDoing,  deceased^  filed  a  cross-  1843L 
bill,  setting  forth  inter  aUa^  that  be  had  no  notice  (which 
was  admitted)  of  the  release  of  part  of  the  premises  as  be- 
£>re  stated  at  the  time  the  mortgage  was  made  to  him ;  that, 
at  the  time  the  first  mentioned  mortgage  to  Spofibrd,  Tiles- 
ton  and  Wheelwright  was  executed,  the  lot  embraced  by 
the  mortgage  held  by  him,  De  Peyster,  was  vacant  and  un* 
improved,  but  had  since  been  built  upon.  He  charged  that 
Spofibrd,  Tileston  and  the  complainant  Wheelwright  or 
some  or  one  of  them  had  information  of  the  appointment  of 
Otis  Loomer  as  special  guardian,  &c.  and  had  also  know- 
ledge of  De  Peyster's  loan.  The  utter  insolvency  of  the 
said  Otis  Loomer  was  charged ;  and,  also,  that  the  said 
Wheelwright  was  now  seeking  to  obtain  a  decree  for  the 
sale  of  the  lot  embraced  by  his,  De  Peyster's,  mortgage,  ah 
though  he  knew  that  in  equity  he  was  not  entitled  thereto. 
Prayer  for  discovery ;  and,  that  the  said  lot  might  be  ex- 
empted from  all  liability  on  account  of  the  mortgage  held 
by  Wheelwright ;  but  if  the  latter  were  still  a  lien,  then, 
that  the  value  of  premises  released  should  be  credited  and 
that  the  said  Wheelwright  foreclose  both  his  mortgages ; 
and,  in  case  of  insufficiency  from  those  sources,  then,  that 
the  value  of  the  improvements  on  the  sixth  avenue  lot 
might  be  ascertained;  and  that,  out  of  the  proceeds,  he 
might  have  and  receive  the  value  thereof,  before  Wheels 
Wright,  dz^c. 

Mr.  A.  W.  Bradford^  for  the  complainant  Benjamin  F. 
Wheelwright  The  controversy  is  narrowed  down  to  the 
lot  covered  by  the  Depeyster  mortgage. 

I.  The  first  question  is,  as  to  the  effect  of  the  widow's 
release  of  dower.  It  was  a  release  to  the  heir  who  owned 
the  fee  sind  not  to  Mr.  Depeyster.  Her  intention  cannot  be 
proved  by  parol.  Its  legal  effect  and  operation  can  only  be 
looked  to.    It  cannot  give  Depeyster  a  prior  equity. 

II.  No  priority  is  obtained  by  reason  of  the  money  being 
spent  in  improvements,  unless  Wheelwright  had  intentionally 
concealed  all  knowledge  of  his  lien.  Wheelwright  knew 
nothing  of  the  loan  about  being  made  by  Depeyster.  The 
testimony  shows  he  had  no  knowledge  of  Depeyster's  mort- 
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1843.       gage  until  after  his  original  bill  was  filed.    Depeyster  was 
^-'""^"^-'     made  a  party  only  by  amendment. 
wHBBLWRiGHT      jj j   j^^^  complaittant's  mortgage  is  prior  both  in  date  and 
DEPBT«TBR.    registry.    Depeyster  had  constructive  notice  of  it. 

lY.  The  recording  of  the  Depeyster  mortgage  being  a 
a  second  mortgage  is  not  constructive  notice  to  the  first 
mortgagee.  The  statute  does  not  make  it  so.  Frosl  v. 
Beekmatif  1  J.  C.  R.  300.  It  is  only  notice  to  subsequent 
incumbrancers.  And  see  Cheesebrough  v.  WUlard,  1  J.  C. 
R.  409.  The  case  of  Stevens  v.  Cooper,  lb.  426,  is  not 
against  my  client.  It  cannot  be  applied  to  the  present  case. 
Possession  is  constructive  notice :  Gouverneur  v.  Lynch,  2 
Paige's  C.  R.  300.  The  case  of  Neimcewicz  v.  Gahn,  3  lb. 
614,  contains  the  principle  as  to  what  will  discharge  a  surety. 
The  doctrine  as  to  notice,  to  be  found  in  James  v.  Morey,  2 
Cowen's  R.  446,  is  now  incorporated  in  the  registry  act. 
Wheelwright's  release  has  no  effect  against  him. 

y.  Wheelwright's  mortgage  has  not  been  merged  or  sat- 
isfied. Merger  is  a  matter  of  law  and  not  of  fact.  And 
see  Cfuion  v.  Knapp,  6  Paige's  C.  R.  35  ;(a)  and  MUls* 
paugh  V.  McBride,  7  lb.  609.  The  intermediate  mortgage 
of  W.  T.  Whittemore  prevented  a  merger. 

VI.  The  case  of  Cooper  v.  Whitney,  3  Hill's  N.  Y.  Rep. 
95,  is  applicable.  The  equity  of  redemption  acquired  may 
be  held  still  in  mortgage  by  the  mortgagee.  The  doctrine 
in  the  case  of  James  v.  Morey,  as  it  appears  in  6  J.  C.  R. 
420,  was  overruled  in  the  court  of  errors,  (2  Cowen's  R.  246.) 
There  is  no  expression  apparent  of  Wheelwright's  that  goes 
to  a  declaration  of  merger.  The  property  was  and  always 
has  been  insufficient  to  pay  the  prior  mortgages  thereon ; 
and  hence,  no  sictual  satisfaction  to  Wheelwright. 

Mr.  Bradford  also  referred  to  Starr  v.  EUis,  6  J.  C.  R. 
395 ;  Brinckerhoffy.  Lansing,  4  lb.  65, 70 ;  Tice  v.  Annin^ 
2  lb.  126 ;  Skeelv.  Spraker,  8  Paige's  C.  R.  196,  and  Spenr 
cer  V.  The  Executors  of  Harford,  4  Wendell's  R.  381. 

Mr.  Murray  Hoffman,  for  the  infant  defendant,  Loomer. 
Two  prominent  facts  appear.    1.  The  debt  or  consideration 

(a)  See  this  case  explained  in  Stuyvesant  v,  HaU^  2  Barbour's  Ch.  Rep.  151. 
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of  the  mortgage  was  the  debt  of  the  husband  for  which  the       1843. 
wife's  estate  was  mortgaged  and  collateral  to  a  mortgage  of     ^^^^^^^ 
the  husband's  estate.    2.  Wheelwright  knew  he  was  taking         i,, 
the  security  of  the  wife's  inherited  estate.    Neimcemcx  v.    »«p»tit««. 
Gahn^  3  Paige,  614,  and  cases  there  cited  are  relied  on  to 
show  that  the  relation  of  principal  and  surety  exists.    The 
creditor  is  bound  to  resort  to  the  property  of  the  husband 
before  he  goes  against  the  wife  or  her  property  as  the  secu- 
rity.   And  see  Hayes  v.  Ward^  4  J.  C.  R.  129 ;  Eddy  y« 
Traver,  6  Paige's  C.  R.  521. 

The  case  of  Lord  Harbertan  v.  Bennett,  Beatty  386,  goes 
on  all  fours  with  the  one  now  before  the  court.(a) 

(a)  As  Beatty's  Reports  remain  unfinished  and  are  scarce,  the  case  of  Lard 
Harberton  y.  Bennett,  is  here  given.  The  bill  filed  in  1820  to  foreclose  a 
mortgage,  stated  that  the  plaintifi*,  by  indenture  dated  the  3(Hh  of  September, 
1806,  granted  to  the  defendant  Bennett  and  his  heirs  the  demesne  and  landa 
of  Newbary  at  the  annual  rent  of  £786  148 ;  that  Bennett  covenanted  to  pay 
the  rent  and  keep  the  premises  in  repair.  On  the  3d  of  January,  1809,  Tho- 
mas Wildridge,  whose  executors  are  defendants,  executed  the  mortgage  to 
the  plaintiff  to  secure  the  performance  of  the  covenants  by  Bennett.  That 
Bennett  had  suffered  a  large  arrear  of  re;it  to  grow  due  and  had  permitted 
the  premises  to  fidi  into  a  ruinous  state.  The  bill,  therefore,  prayed  an  ac- 
count of  what  was  due  by  Bennett  for  rent  and  what  sum  would  be  required 
to  put  the  premises  in  repair ;  for  payment,  foreclosure  and  sale.  A  deed 
bearing  date  the  6th  of  March  1823,  was  proved  at  the  hearing  on  the  part 
of  the  plaintiff,  whereby  the  defendant  Bennett  had,  in  consideration  of  ten 
shillings,  re-conveyed  to  the  plaintiff  the  premises  granted  to  him  by  the  in- 
denture of  the  30th  September,  1806. 

Tbb  LoaD-<7HANC£LLOR :— This  bill  was  filed  by  Lord  Harberton  against 
the  representatives  of  Thomas  Wildridge  and  against  other  persons  inter- 
ested in  the  administration  of  his  estate,  for  the  purpose  of  obtaining  pay- 
ment of  a  sum  claimed  to  be  due  on  a  mortgage,  executed  by  Wildridge, 
and  dated  the  3d  of  January,  1809.  No  money  was  due  to  Lord  Harberton 
from  Wildridge,  but  the  deed  was  executed  to  Lord  Harberton,  to  secure  to 
him  the  due  payment  of  rent,  and  performance  of  covenants,  contained  in  a 
deed  bearing  date  the  dOth  September,  1808,  whereby  Lord  Harberton  granted 
to  a  Mr.  Bennett  and  his  heirs,  a  mansion  house  and  land  in  the  county  of 
Kildare,  at  the  reserved  rent  of  ;e786  4<.  The  grantee  paid  a  sum  of  ^64000 
for  the  purchase  of  the  timber  then  standing  on  the  estate,  and  covenanted  to 
pay  the  rent,  and  to  keep  the  premises  in  repair.  Wildridge,  as  surety  for 
Bennett,  executed  the  deed  of  mortgage  for  je2,500,  conditi<med  to  be  void 
if  Bennett  should  duly  pay  the  rent  and  perform  the  covenants.  Bennett 
having  suffered  the  rent  to  run  in  arrear,  and  the  premises  to  be  dilapidated. 
Lord  Harberton  filed  this  bill,  to  have  satisfaction  made  him  out  of  the 
mortgaged  estate.  According  to  the  relation  the  parties  stood  in  at  the  filing 
of  the  bill,  the  relief  sought  by  the  plaintiff  was  of  course.    He  was  entitled 
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1843.  Then,  as  to  the  effect  of  the  agreement  of  the  sixth 

day  of  February,  1840,  which,  it  is  said,  constitutes  the 
equity  of  redemption  still  a  mortgage  in  the  hands  of 
DEPETJTBK.  Whoolwright  The  reservation  therein  is  perfectly  nu- 
gatory as  against  the  wife*  It  does  not  operate  as  a 
mortgage  and  can  h^ve  no  such  effect  It  gives  no  right 
to  redeem ;  and  the  estate  is  absolute  without  a  foreclosure. 
It  may  amount  to  a  conditional  sale  and  give  a  right  to  an 
account  for  rents.  We  do  not  contest  the  doctrine  of  merger. 
Here  has  been  a  merger.  An  expressed  intention  is  necessary 
to  prevent  it.  Wheelwright's  bill  should  be  dismissed,  with 
costs  to  the  infant ;  and  he  should  be  compelled,  if  possible, 
to  refund  to  the  infant  what  he  has  already  imim)perly  re- 
ceived of  his  estate* 

Mr.  E.  H.  Owen,  for  Depeyster,  referred,  on  the  point  of 

to  have  the  account  taken,  and  the  sums  due  to  him  raised  by  sale  of  the 
estate  pledged  to  him  by  Wildridge ;  but  then  the  representatives  ofWildridge, 
as  sureties  for  Bennett,  would  have  a  right  to  resort  to  the  estate  pledged  to 
Lord  Harberton  and  to  require  Lord  Harberton  to  arm  them  with  all  his 
rights  and  remedies  against  Bennett  and  the  estate  for  their  reimburse- 
ment, so  iar  as  such  rights  and  remedies  could  be  transferred  to  them, 
consistently  with  the  preservation  of  his  own  paramount  title  over  the  estate, 
for  payment  of  his  future  rent  and  performance  of  covenants.  This  right 
of  the  surety  who  pajrs  the  debt  of  another,  to  the  benefit  of  subsidiary  secu- 
rities  belonging  to  the  principal,  is  the  common  equity  of  the  court:  Par^ 
sons  V.  Briddock,  3  Vem.  608;  Wright  v.  MarUy,  11  Ves.  12;  Copis  v.  Mid- 
dktoHt  I  Turn.  234 :  but  these  several  rights  and  reciprocal  remedies  have 
been  extinguished  by  Lord  Harberton,  whose  act  has  deprived  the  represen- 
tatives of  Wildridge  of  their  remedy  over.  As  part  of  his  own  evidence;  he 
has  proved  a  deed  dated  the  6th  March,  1833,  whereby  Bennett,  in  consider- 
ation of  ten  shillings,  re-conveyed  the  estate  to  him  and  his  heirs.  That 
subsidiary  bond,  therefore,  which  WOdridge's  representatives  were  entitled 
to  resort  to  for  indemnity,  has  been  taken  from  them  by  Lord  Harberton,  and 
for  that  reason  I  think  Lord  Harberton  is  not  entitled  to  have  the  relief  he 
prays  against  the  estate  of  Wildridge.  It  has  been  said  that  the  estate  is 
not  worth  the  annual  reserved  rent,  and,  therefore,  that  the  reconveyance  to 
Lord  Harberton  was  no  detriment  to  the  representatives  of  Wildridge ;  of 
that  Lord  Harberton  had  no  right  to  judge  for  them.  It  has  in  other  cases 
been  argued,  that  a  creditor,  giving  time  to  the  principal,  may  have  bene- 
fitted the  surety,  and  therefore  his  liability  ought  not  to  be  affected:  but  it 
has  alwajrs  been  answered,  that  the  creditor  had  no  right  to  judge  for  the 
surety  what  was  best  for  him.  I  am,  therefore,  of  opinion  that  this  bill  must 
be  dismissed ;  but  upon  the  whole,  I  think  it  must  be  dismissed  without  costs, 
except  as  to  the  attorney-general,  whose  costs  the  plaintiff  must  pay. 
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notice  to  Jsttett  v.  Palmer,  7  J.  C.  R.  66 ;  Cfuim  v.  Knappj       1843. 
6  Paige's  C.  R.  36 ;  Patty  v.  PeasBj  8  lb.  277 ;  and  as  to  pri- 
ority to  1  Story's  Equity,  483, 486,  (§  1237, 1239 ;)  2  lb.  391. 
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The  Vice-Chancellor  : — Although  Mr.  Depeyster  had  j  jo^ 
not  notice  in  fact  of  the  existence  of  Wheelwright's  mort- 
gage, yet  he  had  notice  in  law,  from  the  circumstance  of  its 
prior  registry,  and  must  be  deemed  to  have  taken  his  mort- 
gage, at  the  time,  as  the  subordinate  incumbrance  upon  the 
lot  in  question ;  and  unless  something  has  occurred  since  the 
giving  of  the  Depeyster  mortgage  to  displace  the  priority  and 
preference  which  belonged  to  Mr.  Wheelwright's  security, 
such  priority  must  still  be  preserved. 

If  the  question  were  between  these  two  mortgagees  only 
and  the  rights  of  no  other  person  were  involved,  I  should 
think  the  facts  would  not  warrant  the  postponement  of  Mr. 
Wheelwright's  claim  to  that  of  Mr.  Depeyster.  The  former 
had  no  actual  notice  of  the  mortgage  of  the  latter  and  nothing 
had  come  to  his  mind  to  put  him  on  inquiry ;  and  the  registry 
of  the  second  mortgage  upon  the  same  premises  was  not 
constructive  notice  to  a  first  mortgagee :  TcUmage^  Presi- 
dent V.  Wilgersj  Ass't.  Y.  C.  Hoffman,  MS.(a)    A  release  of 

(a)  The  reporter  has  been  favored  by  Assistant  Vice  Chancellor  Hofiinan 
with  his  opinion  in  this  case. 

Thomas  Q.  Talmadge^  PresiderU  of  the  North  American  Trust  and  Bank- 
ing Company  y,  Nathanid  Wilgers^  Thomas  O.  Sherwood  a/nd  others.  The 
facts  of  the  case  were  these :  The  defendant  Wilgers,  together  with  one 
Barton,  mortgaged  certain  lots  marked  18, 19,  and  13,  in  Buffalo,  on  the 
thirteenth  day  of  March,  1833,  to  one  Johnson.  The  mortgage  was  duly 
recorded  on  the  twenty-eighth  day  of  the  same  month  of  March.  Johnson 
assigned  the  securities  to  Uie  complainant  on  the  twenty-second  of  September, 
1838,  (by  assignment)  recorded  the  eighth  day  of  October,  1638.  The  con- 
sideration was  Sl}950.  Burton,  the  co-mortgagor,  conveyed  all  his  interest 
to  Wilgers  on  the  twentieth  of  April,  1835.  Wilgers  and  wife  conveyed  lot 
No.  18,  by  warranty-deed  to  one  Prince  in  consideration  of  S3,000.  The 
deed  was  recorded  on  the  twenty-fourth  of  April,  1835.  Prince  paid  $500 
down  and  gave  his  bond  and  mortgage  for  the  balance — and  on  which  it  was 
alleged  had  been  paid  the  sum  of  S445  65.  That  lot.  No.  18,  was  vested  in  the 
defendant  Sherwood,  as  assignee  of  Prince,  for  the  benefit  of  creditors,  by  a 
conveyance  dated  the  third  of  May,  1837.  On  the  seventeenth  day  of  De- 
cember, 1836,  Johnson,  the  mortgagee,  released  lot  jNo.  13  from  the  lien  of 
the  mortgage,  which  release  was  recorded.    The  consideration  for  the  release 
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1843.       a  part  of  the  mortgaged  premises  will  not,  under  such  cir- 
"-""^^"'"'^     cumstances,  impair  the  right  to  go  against  other  parts,  al- 
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DEPET8TER.  did  Dot  appear.  It  was  supposed  by  counsel  to  be  nominal  merely.  The 
cause  had  been  heard  in  July  term,  1841,  and  an  opinion  expressed  by  his 
honor  conformable  to  the  ultimate  decision.  A  re-argument  was,  however, 
requested  and  had. 

T%e  Assistant  Vux-CkanceUcr : — ^I  have  been  much  aided  by  a  re-argument 
of  this  cause,  which  has  excited  considerable  interest  in  the  profession  in 
New  York,  and  involves  very  important  practical  consequences.  Certainly 
it  has  been  done  great  justice  to  upon  the  re-argument. 

I  have  also  taken  pains  to  consnlt  with  several  experienced  and  judicious 

members  of  the  profession,  whose  business  particularly  calls  them  to  the 

passing  of  titles,  loaning  of  money  upon  mortgages,  and  leads  them  to  judge 

soundly  of  the  effect  of  legal  decisions  upon  the  current  business  of  the 

,  community. 

The  decision  of  this  case  depends  upon  the  question  whether  the  decision 
in  Ouion  v.  Knapp^  (6  Paige,  35)  applies.  In  that  case,  the  Chancellor  de- 
cided that  if  the  mortgagee  releases  one  of  several  lots  bound  by  his  mort- 
gage, with  knowledge  that  the  mortgagor  had  aliened  another  of  such  lots, 
he  would  be  compelled  to  allow,  upon  the  mortgage,  the  value  of  the  lot  re- 
leased. The  mortgagee  there,  when  he  released,  had  actual  notice  or  strong 
constructive  notice  of  the  prior  conveyance  of  one  of  the  parcels. 

It  was  also  decided  that,  where  the  purchaser  of  one  of  the  mortgaged 
parcels  had  not  put  his  deed  upon  record,  and  there  was  no  actual  notice  in 
the  mortgage  nor  anything  leading  to  an  inquiry,  the  rule  did  not  apply. 
Only  the  sum  actually  received  upon  the  release  was  to  be  credited. 

The  Chancellor  says :— "  The  conscience  of  the  party  who  holds  the  in- 
cumbrance is  not  affected,  unless  he  is  informed  of  the  existence  of  the  facts 
upon  which  the  equitable  right  depends  or  has  sufficient  notice  of  the  pro- 
bable existence  of  the  right  to  make  it  his  duty  to  inquire  whether  such 
equitable  right  does  not  in  fact  exist." 

But  in  the  present  case,  there  is  neither  express  notice  nor  any  facts  proven 
to  have  come  to  the  party's  knowledge  from  which  notice  is  to  be  inferred. 
The  question  is,  nakedly,  whether  the  record  of  the  deed  is  such  constructive 
notice  as  to  be  binding  upon  the  mortgagee  ?  A  purchaser  of  one  of  the 
several  lots  covered  by  a  mortgage  has  a  right  to  require  the  sale  in  the  first 
instance  of  all  the  lots  remaining  subject  to  be  sold  before  his  own  is  resorted 
to.  If  the  mortgagor  has  successively  conveyed  separate  parcels,  the  sale 
is  to  take  place  in  the  inverse  order  of  alienation.  This  is  a  right  be- 
tween the  purchaser  in  succession  and  the  mortgagor.  The  mortgagor  as 
to  the  property  retained  by  him  is  the  principal  debtor  and  the  purchasers  are 
sureties,  the  first  of  them  in  point  of  time  being  the  last  to  be  resorted  to,  and 
where  notice  of  a  sale  of  one  lot  is  brought  home  to  a  mortgagee,  he  is  not 
at  liberty  to  do  any  thing  which  shall  impair  the  right  of  having  the  other 
lots  first  applied. 

Two  instances  have  been  mentioned  to  me  of  large  estates  sold  some  yean 
ago  in  New  York  and  one  in  Albany,  in  which  there  was  a  collateral  agree- 
ment to  release,  upon  receiving  a  proportion  of  the  purchase  money.  This 
has  been  done  to  such  an  extent  that  if  the  lots  previously  aliened  by  the 
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mortgagor  without  a  release  are  to  be  resorted  to  only  after  creditisg  on  the  Dimrsna. 
mortgage  the  valae  of  snch  released  lots  at  the  time,  nothing  or  little  will 
be  dne  and  the  mortgagee  will  not  receive  in  fact  near  the  amonnt  of  his 
debt.  It  is  true  this  result  will  arise  chiefly  from  the  fact  of  the  very  high 
prices  of  property  at  the  time  of  such  releases.  Another  case  has  been 
stated  to  me,  and  it  is  one  which  may,  in  substance,  occur  frequently.  Four 
lots  were  mortgaged  of  equal  value.  There  was  an  agreement  to  release 
two  when  a  house  was  erected  on  a  third.  The  fourth  lot  was  conveyed  by 
the  mortgagor  and  his  deed  recorded,  but  there  was  no  notice  given  to  the 
mortgagee.  The  building  being  completed,  the  release  of  the  two  lots  was 
executed ;  afterwaids  the  house  burned  down  uninsured.  It  is  to  be  remem^ 
bered  that  it  is  not  the  duty  of  the  mortgagee  to  keep  property  insured.  He 
cannot  be  allowed  for  the  premium  (Hopkins  Rep.)  In  the  case  stated,  if 
the  mortgagee  must  allow  the  value  of  the  released  lots,  his  debt  will  be 
more  than  three-fourths  discharged,  without  his  receiving  a  cent  and  the  re- 
maining lot  will  pay  less  than  a  fourth  of  the  sum  due. 

In  some  instances,  also,  it  ia  made  part  of  the  mortgage  provisions  that  a 
release  shall  be  executed  upon  payment  of  a  given  sum  or  proportion.   Here, 
I  apprehend,  no  difficulty  can  arise.    The  purchaser  would,  at  least,  have  no 
•claim  for  the  stipulated  amount  to  be  credited  in  such  case. 

Again,  it  may  be  noticed,  that,  in  New  York,  at  least,  as  I  am  informed  by 
many  of  the  best  and  most  prudent  practitioners,  prior  to  the  decision  in  Ouum 
V.  Knapp  releases  were  granted  without  hesitation,  often  voluntarily,  for  the 
advantage  of  the  mortgagor  where  the  mortgagee  saw  that  his  security  re- 
mained ample  and  without  the  least  care  as  to  whether  there  had  been  prior 
conveyances  or  not. 

Two  of  these  gentlemen  remarked  that,  as  a  matter  of  prudence,  they 
have  subsequently  advised  their  clients  not  to  release  without  a  search  of 
the  records  or  satisfaction  that  there  were  no  prior  conveyances. 

It  dhould  also  be  considered  whether  any  rule  which  embarrasses  transact 
tians  between  a  mortgagee  and  mortgagor  for  the  extrication  of  a  portion  of 
the  incumbered  property,  as  suits  his  convenience,  will  not  be  greatly  prqu- 
dicial  to  the  mortgagor. 

If  the  mortgagee  cannot  release  without  a  search  and  if  he  find  prior  con- 
veyances of  any  portion  and  runs  the  risk  of  having  the  lot  he  purposes  to 
release  charged  to  him  hereafter  at  a  valuation  to  be  fixed  by  witnesses  and  he 
will,  in  common  caution,  be  very  reluctant  to  release  at  all  or  only  on  such 
terms  as  will  prevent  any  advantage  to  the  mortgagor  or  upon  obtaining  the 
ratification  of  the  alienee. 

Now,  all  the  considerations  are,  of  course,  of  no  avail,  if  the  law  is  settled. 
But,  certainly,  the  ease  before  the  chancellor  does  not  settle  it.  The  in£srence 
has  been  drawn  by  cautious  counsel  from  his  language  and  nothing  more ; 
wd,  where  the  point  is  not  settled,  the  considerations  of  convenience,  of  long 
anderstood  practice  and  the  common  assent  of  the  profession  are  entitledr 
upon  a  dubious  question,  to  great  weight 

It  is  said  that  before  the  mortgagee  releases,  he  may  search  the  meofik 
The  reply  is,  that  it  should  be  as  much  the  duty  of  the  grantee  who  getsasub- 
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^-**^''**'     the  time  he  gave  up  a  part  of  his  security.    The  case  of 
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DBPSTtTSB.  sequent  right  to  give  him  actoal  notice  of  his  purchase  and  thus  pnt  him  on 
his  gaaid.  It  strikes  me  that,  on  this  subject,  the  equities  are  halanced. 
There  is  no  more  conscientious  obligation  upon  the  one  than  npon  the  other. 
The  alienee  knows  of  the  mortgage  or  is  bomid  to  know  of  it  He  can  give 
notice  to  the  mortgagee  or  any  assignee  who  shall  appear  on  the  record. 

Then,  in  my  opinion,  the  strict  law  must  decide  the  point. 

It  has  been  said  that  a  duly  registered  deed  is  notice  to  ail  the  world. 

This  proposition  must  be  much  qualified. 

The  language  of  the  statute  is,  that "  every  conveyance  not  recorded  shall 
be  void  as  against  any  subsequent  purchaser  in  good  faith  and  for  a  valuable 
consideration  of  the  same  real  estate  or  any  portion  thereof  whose  convey- 
ance shall  be  first  duly  recorded." 

Thus,  the  purchaser  must  not  only  be  one  in  good  faith  and  for  considera- 
tion, but  his  deed  must  be  first  recorded  to  prevail  against  a  prior  deed.  This 
provision  of  the  statute  involves  another  proposition.  If  the  unrecorded  deed 
is  void  as  to  such  a  subsequent  purchaser,  it  is  good  as  to  all  except  such.  It 
is  exclusively  persons  answering  this  description  that  are  protected  by  and 
are  within  the  registration  act.  Hence  it  is  such  persons  only  who  are  af- 
fected by  that  act. 

The  proposition  appears  to  me  to  be  that  subsequent  purchasers  are  alone  * 
benefitted  by  the  registration  act,  so  as  to  take  preference  of  an  unrecorded 
deed,  and  on  the  other  side  subsequent  purchasers  are  alone  afiected  by  the 
statute,  so  as  to  be  bound  by  a  registered  deed.  To  all  other  persons,  other 
rules  of  law  apply  than  those  furnished  by  this  stiCtute.  Now,  the  definitiott 
of  the  term  purchaser  in  the  statute  is  as  broad  as  possible,  being  "  every  one 
to  whom  any  estate  or  interest  in  real  estate  shall  be  conveyed  for  a  valuable 
consideration,  and  every  assigneeof  a  mortgage,  lease  or  conditional  estate." 

It  cannot  be  urged  that  a  mortgagee,  releasing  one  of  several  lots  in  his 
mortgage,  is  a  subsequent  purchaser.  He  deals  with  the  property,  it  is  true, 
by  relinquishing  part  of  what  he  had  before  purchased.  He  acquires  nothing 
of  a  new  right  in  the  property  in  any  form  or  upon  any  interpretation  of  the 
term  purchaser. 

In  the  case  of  Jackum  v.  Post,  15  Wendell,  594,  it  was  established  that  if 
a  bona  fide  conveyance  is  made  to  A,  who  neglects  to  record  his  deed,  and  the 
grantor  then  conve3rs  to  B,  whose  deed  is  recorded,  yet  a  grantee  of  B  cannot 
hold  the  land  if  the  deed  to  A  is  recorded  prior  to  the  recording  of  his  own. 

This  case  arose  before  the  revised  statutes  and  the  language  of  the  latter 
would  even  more  strongly  su|^it  it  than  that  of  the  old  act. 

I  may  observe  that  the  practice  of  a  large  body  of  conveyancers  had  not 
been  consistent  with  this  decision.  If,  in  the  above  case,  a  conveyancer 
found  a  deed  from  the  owner,  with  whom  he  begins,  to  B  duly  recorded  and 
unexceptionable,  he  would  have  ceased  to  search  against  such  owner  and 
would  have  continued  it  as  to  B  only.  But  this  case  shows  that  such  a 
course  would  be  unsafe.  However,  it  is  apparent  that  this  decision  is  in 
conformity  with  the  strict  letter  of  the  statute.  The  subsequent  purchaser  ia 
^'iiocftdly  within  the  act  to  be  protected  until  he  has  recorded  his  deed,  although 
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in  every  other  respect  hie  purchase  is  ia  good  iaith  and  for  a  TalmaUe  con- 
sideration. 

It  appears  to  me  that  the  view  of  these  acts  taken  by  the  Irish  courts  is  the 
sound  one.  They  are  considered  as  avoiding  the  unrecorded  conyeyance  in 
favor  of  the  subsequent  one  or  giving  the  latter  a  preference  by  force  of  their 
positive  provisions,  not  upon  the  doctrine  of  notice. 

A  ]ate  writer  (Molesworth  on  Registration)  thus  states  the  doctrines.  I 
have  looked  into  all  the  cases  cited  by  him : — "  It  appears  by  observations 
made  in  sections  4,  5  and  7,  that  a  conveyance,  being  registered,  produces 
upon  purchasers  under  conveyances  subsequent  to  such  registration  an  efieot 
of  postponement  similar  to  that  of  notice. 

Even  covenants  purporting  to  charge  any  property  which  the  covenantor 
might  afterwards  acquire,  being  registered,  have  been  preferred  to  purchasers 
without  notice  of  such  after  acquired  property :  Oubbins  v.  GubHrUf  Drury 
dt  Walsh,  130,  in  notes.  But  registration  only  gives  priority,  k  does  not,  in 
itself,  operate  as  notice :  Bushell  v.  Busiell,  1  S.  &  St  90 ;  LaJUmcke  v.  i>iM»- 
sa»y,  lb.  137;  Underwood  v.  Courtaun^  2  lb.  41 ;  Stuart  v.  F^gusim^  Hayes, 
492 ;  and  see  Bine  v.  Dodd^  2  Atk.  275 ;  the  registration  of  a  deed  does  not 
operate  upon  all  persons  dealing  with  the  property,  as  notice  of  its  existence, 
nor  even  upon  those  whose  conveyances  it  postpones,  as  notice  of  the  contents 
of  the  memorial :  Bwrshee  v.  Bwrslux^  1  S.  &  St.  103.  Thus,  under  the  English 
acts,  a  purchaser  may,  by  procuring  the  assignment  of  outstanding  legal 
estates,  postpone  others  whose  conveyances  are  prior  in  execution  and  regis- 
try to  his,  the  registry  not  operating  as  notice :  Wightaan  v.  Hudson^  2  £q. 
Ca.  Abr.  609 ;  Bedford  v.  Bachm,  lb.  615 ;  Cater  v.  Cooley,  1  Cox,  182,  though 
even  constructive  notice  would  prevent,  his  doing  so :  Morecock  v.  Dickens, 
Amb.  678. 

But,  though  registration  does  not,  itself,  operate  as  notice,  it  may,  coupled 
with  other  circumstances,  be  evidence  of  notice.  If  it  is  proved  that  a  person 
has,  in  fact,  searched  the  registry  by  himself  or  his  agent,  it  will  constitute 
frima facie  evidence  that  he  has  notice  of  all  deeds  appearing  upon  it :  Bw- 
tkeey.  BursJ^y  IS,  SbS.lQ3',  Hodgaonv.  Z>ran«,  2  S.  4b  St.  221 ;  2Pow.on 
Mortg.  631,  in  notes.  So,  though  the  search  be  made  by  the  registry  officers, 
as  they  will  be  presumed  to  have  done  their  duty,  but  if  the  search  is  proven 
to  have  been  limited,  the  presumption  of  notice  is  limited  accordingly :  Hodg- 
ton  V.  DeaiUy  ut  supra." 

The  case  then  comes  to  this.  Is  a  mortgagee,  prior  to  executing  a  release 
of  one  portion  of  the  mortgaged  premises  bound  to  search  the  records,  as  to 
any  conveyances  by  the  mortgagor  subsequent  to  his  own  mortgage.  If  he  is 
a  subsequent  purchaser,  he  is  bound  to  bear  the  same  consequences  as  if 
actually  apprised  of  a  prior  conveyance.  If  he  is  not  a  subsequent  purchaser, 
he  is  not  bound  and  the  alienee  must  protect  his  rights  by  positive  notice. 
Now,  I  take  a  purchaser  to  mean  a  party  who  acquires  some  new  original  or 
additional  right  in  property ;  and,  I  can,  by  no  means,  accede  to  the  fit 
genious  argument  of  counsel,  that  a  new  right  is  acquired  in  the  remain- 
ing lots  by  the  release  of  one.  The  mortgage  was  as  much  a  lien  upon 
each  lot  and  every  part  of  each  lot  as  upon  the  whole. 
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1843.  Bat,  the  infant  defendant,  Charles  W.  Loomer^  has  rights 

which  are  to  be  attended  to  in  this  case.  The  lot  now  in 
question,  among  other  lots  mortgaged  to  Benjamin  F. 
BBPST0TIB.  Wheelwright,  was  the  property  of  the  wife  of  the  mort- 
gagor and  the  mortgage  was  given  for  a  debt  owing  by  the 
husband.  About  this  fact  there  is  no  dispute.  The  mort- 
gage of  the  wife's  property  was  collateral  to  the  mortgage 
of  the  husband's  property  on  Pearl  and  Cedar  streets,  in 
order  to  secure  the  same  general  indebtedness.  The  wife, 
then,  in  respect  to  her  property,  is  regarded  as  the  surety  of 
her  husband  :  Niemcewicz  v.  Otihn,  3  Paige's  C.  R.  614 ;  S. 
C.  11  Wend.  R.  312;  and  was  entitled  to  all  the  equitable 
rights  and  privileges  of  a  surety.  Among  these  are  the  fol- 
lowing :  that  the  creditor  shall  first  resort  to  the  primary 
fund,  where,  as  in  this  case,  there  are  two,  for  the  payment 
of  his  debt  so  as  to  relieve,  as  far  as  possible,  the  property 
of  the  surety  and  that  the  creditor  shall  do  no  act,  without 
the  express  consent  of  the  surety,  to  impair  the  benefit  of  a 
substitution  to  which  the  surety  may  be  entitled.  These  are 
familiar  rules  in  this  court :  Cheesebrough  v.  Millard^  1  J. 
C.  R.  409 ;  Stevens  v.  Cooper,  lb.  425  ;  Hayes  v.  Ward^  4 
lb.  123 ;  Eddy  v.  Traver,  6  Paige's  C.  R.  521. 

Now,  Mr.  Wheelwright  has  acted  in  disregard  of  these 
principles  in  relation  to  the  Pearl  street  and  Cedar  street 
lots.  Instead  of  resorting  to  these  pieces  of  property  as  the 
primary  fund  for  payment  of  his  mortgage  debt  as  far  as 
they  would  go,  he  becomes  the  purchaser  of  the  equity  of 
redemption  from  the  mortgagor  and  pays  him  the  value  in 
money,  not  taking  it  in  part  payment  or  crediting  the  amount 
on  the  bond  and  mortgage.  This  he  cannot  be  allowed  to 
do  to  the  prejudice  of  the  surety.    By  becoming  the  purcha- 

The  result,  in  my  opinion,  is,  that  the  record  of  the  conveyance  of  lot  18  waa 
not  constructive  notice  to  the  mortgagee  when  the  release  of  lot  No.  13  was 
made ;  and,  as  no  actual  notice  is  suggested,  the  mortgagee  is  not  liable  for 
the  value  oT  that  lot. 

If  I  had  taken  an  opposite  view  of  the  case,  it  would  have  been  necessary  to 
examine  a  question  which,  I  think,  would  fairly  arise,  viz.  whether  the  com- 
plainant would  not  be  entitled  to  some  equity  from  only  $dOO  being  paid  on 
the  purchaaeof  lot  18  and  a  bond  and  mortgage  given  for  the  residue.  The 
jnaster,  i&  computing  the  amount  due,  must  ascertain  what  was  paid  upon  the 
releMe  of  lot  No.  13  and  credit  that  axaonnt. 
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ser,  the  equitable  merged  in  the  legal  estate  which  he  ac- 
quired in  that  portion  of  the  mortgaged  premises ;  and  he 
Insists,  in  his  answer  to  the  cross-bill,  that  such  is  the  efifect 
of  the  transaction  between  him  and  his  mortgagor.  And  as  MPBTwia. 
between  him  and  the  surety  in  the  mortgage  he  can  have 
no  reason  to  complain  if  the  purchase  is  to  be  held  a  satis- 
faction pro  tanto  of  the  mortgage  debt,  because  he  has 
thereby  imdertaken  to  deprive  the  surety  of  the  right  to 
compel  him  to  go  against  that  property  as  the  primary  fund 
or,  in  the  event  of  the  surety's  paying  the  debt,  to  put  it  out 
of  his  power  to  resort  to  it  as  a  subsisting  security  to  which 
he  might  wish  to  be  subrogated. 

Nor  do  I  see  that  the  mortgagee  can  have  any  reason  to 
complain,  if  the  price  at  which  he  has  taken  the  property,  in 
bis  purchase  of  the  absolute  title,  should  be  adopted  as  the 
extent  of  the  relief  to  which  the  surety  is  entitled  from  the 
mortgage  debt.  The  price  was  eight  thousand  three  hun- 
dred and  fifty  dollars;  and  if  from  that  sum  be  deducted 
one  thousand  dollars  paid  by  him  to  extinguish  a  subsequent 
mortgage  and  five  hundred  and  fourteen  dollars  for  taxes, 
there  is  still  six  thousand  eight  hundred  and  thirty-six  dol- 
lars which  the  infant  defendant  has  a  right  to  avail  himself 
of  in  exoneration  of  so  much  of  the  mortgage  debt  on  his 
property ;  and  this  exceeds  the  balance  of  four  thousand 
seven  hundred  and  eighteen  dollars  and  forty-five  cents 
which  Mr.  Wheelwright  now  claims  to  be  due. 

J  must  decree  the  lot  in  question  to  be  discharged  from  any 
further  lien  or  incumbrance  of  Mr.  Wheelwright's  mortgage, 
leaving  it  to  be  sold  to  satisfy  Mr.  Depeyster's  mortgage  un- 
der the  ordinary  decree  to  be  entered  in  the  suit  upon  his 
cross-bill ;  and  further  that  the  said  Wheelright  pay  to  the 
complainant  in  the  cross-bill,  (Depeyster)  and  to  the  guar- 
dian €td  litem  of  the  infant  defendant  in  that  suit  their  tax- 
able costs  occasioned  by  this  litigation,  beyond  what  would 
have  been  incurred  in  an  ordinary  uncontested  proceeding 
to  obtain  a  foreclosure  of  the  equity  of  redemption  and  a 
sale  of  the  lot. 
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BiU. 

Amend- 

tnent. 

Pleading, 


Curtis  and  others,  Trustees,  dtc.  v.  Leavitt,  Receiveri 

&c.  and  others. 


A  bill  cannot  be  so  amended  in  its  prayer  as  to  change  its  object. 


On  petition  for  leave  to  amend  the  bill  which  had  been 
filed,  under  oath,  to  establish  the  validity  of  assignments 
or  trust  conveyances  made  to  the  complainants  by  the  Di- 
rectors of  the  North  American  Trust  and  Banking  Compa- 
ny, an  association  under  the  general  banking  law,  which 
had  now  become  insolvent  and  over  the  assets  of  which  the 
defendant  David  Leavitt  was  appointed  receiver.  The  com- 
plainants in  their  bill  charged  the  said  receiver,  the  defend- 
ant David  Leavitt,  with  making  a  false  and  inequitable  claim 
to  the  assigned  property,  with  subjecting  the  complainants, 
as  trustees,  to  great  delay  and  expense,  as  well  as  endanger- 
ing the  trust  funds  by  resisting  their  claim  in  numerous  suits 
which  they  had  been  obliged  to  bring  to  enforce  payment 
of  bonds  and  mortgages  assigned  to  them  and  in  which  suits 
they  had  made  the  said  Leavitt  a  defendant.  And  in  their 
bill  they  had  asked  to  have  their  rights  settled  in  this  suit 
and  the  trusts  of  the  assignment  to  them  declared  valid ;  and 
that  a  receiver  of  a  considerable  portion  of  the  property 
should  be  appointed  and  for  an  injunction  against  the  said 
David  Leavitt,  to  restrain  him  from  interfering  with  the 
trust  property  or  resisting  their  claims  in  the  foreclosure 
suits. 

The  complainants'  petition  set  forth  that  no  answers 
had  been  put  in;  that  a  special  receiver  had  been  appointed, 
who  had  had  the  aforesaid  bonds  and  mortgages  assigned 
to  him ;  that,  now,  the  prosecution  of  the  said  suit  for  any 
other  purpose  than  the  appointment  of  the  said  special  re* 
ceiver  had  become  comparatively  unimportant,  especially 
as  the  complainants,  petitioners,  were  informed  and  believed 
that  the  defendant,  David  Leavitt,  as  general  receiver  afore- 
said, had  prepared  and  was  about  to  iSile  his  bill  of  com* 
plaint  for  the  purpose  of  setting  aside  the  trust  conveyance 
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mentioned  in  the  said  bill ;  that  the  petitioners  were  anxious       1843. 

to  avoid  the  additional  expense  and  trouble  which  would 

be  occasioned  by  the  said  receiver's  bill  assuming  the  form 

of  a  cross-bill ;  and,  therefore,  they  proposed  amendments,      wavitt, 

(which  were  annexed  to  the  bill,)  in  order  that  the  litigation, 

as  to  the  said  trust  conveyances,  might  be  simplified  and 

rendered  less  vexatious  and  expensive  by  limiting  their 

said  bill  to  the  sole  object  of  the  appointment  of  the  said 

special  receiver  and  thereby  rendering  any  answer  and  any 

further  litigation  therein  unnecessary. 

All  the  proposed  amendments  had  reference  to  the^rayer 
of  the  bill — and,  in  making  them,  it  was  suggested  to  strike 
out  as  well  as  to  insert  matter. 

It  appeared  that,  at  the  time  the  original  bill  was  filed, 
the  complainants  were  aware  that  the  general  receiver, 
David  Leavitt,  intended  to  file  a  bill  to  set  aside  the  assign- 
ments or  trust  conveyances  as  unauthorized  and  illegal.  He 
also  had  put  in  his  answer  a  short  time  after  the  petition  to 
amend  had  been  served. 

Mr.  W.  C.  Noyes  and  Mr.  B.  P.  Butler^  for  the  complain* 
ants. 

Mr.  Titus  and  Mr.  O.  Wood,  for  the  defendant  David 
Leavitt 

Mr.  C  C.  King,  for  the  defendants  Messrs.  Palmers, 
McKillop,  Dent  &  Co. 

The  Vice-Chancellor  : — I  cannot  perceive  the  neces-      q^^  j^ 
sity  or  propriety  of  granting  leave  to  the  complainants  to 
amend  their  bill  in  the  particulars  proposed. 

It  is  true,  the  proposed  amendments  do  not  go  to  change 
or  alter  any  statement  or  allegation  of  fact  in  the  bill ;  as 
they  relate  solely  to  its  prayer.  But  if  they  were  to  be  al- 
lowed, they  would  materially  change  the  objects  of  the  bill, 
restricting  it  to  the  appointment  of  a  special  receiver  and 
dropping  the  other  and  principal  object  which  the  bill  seems 
to  have  in  view,  namely,  that  of  confirming  what  is  called 
the  million  and  first  half  million  trust  in  the  complainants. 
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1843.  and  establishing  their  title  to  the  binds  and  mortgagee!,  so 
that  they  might  proceed  with  the  foreclosure  suits  without 
impediment  from  the  defendant  David  Leavitt.  The  pro- 
LBAviTT.  priety  of  filing  the  bill  for  all  these  purposes  must  be  left  to 
the  hearing ;  and  I  consider  that  the  bill  should,  therefore^ 
remain  as  when  filed.  The  costs  of  the  suit  may  be  matter 
of  some  importance ;  and  the  question  on  that  subject  ought 
not  to  be  embarrassed  by  any  change  in  the  prayer  and 
object  of  the  bill.  If,  when  filed,  it  was  improper  in  any  one 
aspect  or  feature,  the  complainants  must  not  be  allowed  to 
escape  from  the  consequences  of  any  such  impropriety  by 
striking  out  and  changing  its  features  or  object,  especially 
after  answers  have  been  interposed.  Besides,  the  defendant 
Leavitt  has  filed  a  cross-bill  or  a  bill  in  the  nature  of  a  cross- 
bill, containing  upwards  of  eleven  hundred  folios  and  very 
voluminous  schedules  in  addition,  in  which  is  set  out  the 
prayer  and  objects  of  the  present  bill.  To  amend  the  one, 
would  be  productive  of  some  discrepancy  in  the  other ;  and 
might  be  attended  with  embarrassment  at  the  final  hearing. 

1  am  of  opinion  the  bill  must  remain  in  its  present  form ; 
for  I  can  perceive  no  good  purpose  to  be  answered  by  allow- 
ing the  proposed  alterations  to  take  place.(a) 

Motion  denied,  with  costs  to  be  taxed. 

(a)  Thin  decision  was  affirmed  by  the  Chancellor  on  appeal. 
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TowNSEND  V.  Low,  et.  oL  «. 

LOW. 


The  court  can  settle  a  decree  without  the  necessitj  of  a  notice  of  settlement 
or  on  short  notice. 

It  is  not  regular  for  a  master  to  sign  his  report  without  first  issuing  a  war- 
rant to  settle.  But^  where  a  copy  of  report  and  order  of  confirmation  ha» 
been  served  and  decree  enrolled,  the  neglect  to  serve  the  warrant  to  settle 
will  not,  alone,  be  sufficient  to  open  the  proceedings. 

Where  a  decree  fixes  the  data  for  computation,  the  master  should  not  depart 
from  it.  Still,  where  a  master  did  so  and  it  was  beneficial  to  the  defen- 
dant, the  latter  could  not  take  advantage  of  the  irregularity.  But  where  it 
was  done  and  the  execution  on  it  was,  in  amount,  (wrongly)  against  the 
defendant,  the  court  put  it  to  the  complainant  to  relinquish  the  improper 
excess,  or  to  consent  to  waive  the  decree. 

Where  a  defendant,  in  a  bill  for  an  account,  has  put  in  his  answer  without 
oath  and  does  not  show  facts  which  he  wishes  to  give  in  evidence  or  what 
witnesses,  in  particular,  it  will  be  important  for  him  to  examine,  a  decree, 
taken  by  default,  will  not  be  opened  to  give  him  the  privilege  of  going 
back  to  prools. 


The  bill  was  filed  by  the  complainant,  William  B.  Towns-    Maff  24, 
end,  calling  the  defendant,  Daniel  Low,  to  account  in  rela-       1843. 
tion  to  joint  operations  in  real  estate ;  and  claiming  sole  n'^^^TT^ 
right  to  a  mortgage  covering  a  part  of  it.    And  the  former  Mastet^M 
had  obtained  a  decree,  before  the  Assistant  Vice-chancellor  office. 
of  the  First  Circuit,  by  default.    On  the  day  the  decree  was  Report. 
obtained,  namely,  on  the  tenth  day  of  March,  one  thousand  Decree. 
eight  hundred  and  forty-three,  the  solicitor  for  the  complain-  Default. 
ant  prepared  a  draft  of  a  decree ;  and  attended  the  Assistant 
yice-Chancellor  that  same  day  to  procure  his  allowance, 
but  his  honor  directed  him  to  give  notice  of  settlement  for 
the  following  morning  at  ten  o'clock.    The  solicitor  served 
notice  and  copy  in  the  afternoon.    At  the  time  of  the  pro- 
posed settlement,  the  complainant's  solicitor  attended  before 
the  Assistant  Vice-Chancellor ;  and  the  same  was  allowed 
by  his  honor ;  and  the  decree  was  thereupon  filed.    A  sum- 
mons to  compute  was  then  issued  by  the  master  to  whom 
the  decree  was  referred  and  served  on  the  defendant's  soli- 
citor.   As  it  turned  out  that  the  defendant  Low  was  entitled 
to  a  deduction  (on  account  of  a  judgment)  which  was  not 
embraced  by  the  data  in  the  decree,  the  same  was  allowed 
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1843.  before  the  master  and  taken  into  account  in  his  report ;  and, 
on  the  said  reference  before  the  master,  a  witness,  who  had 
before  testified  in  the  examiner's  office,  was  again  examined 
LOW.  to  prove  the  dates  of  payments  made  to  the  complainant, 
(and  which,  by  a  stipulation  between  the  parties,  were  to 
have  been  allowed)  and  stated  that,  having  made  a  more 
minute  and  accurate  examination  of  the  accounts,  he  found 
that  the  sums  actually  paid  to  the  complainant  was  less,  by 
the  sum  of  two  hundred  and  twenty  dollars,  than  the  sum 
which  he  had  given  on  his  examination  in  the  cause.  The 
master,  therefore,  made  a  special  report  as  to  it.  No  war- 
rant was  issued  to  settle  the  master's  report ;  it  was  filed  and 
an  order  entered  for  confirmation ;  and  a  copy  of  the  report 
and  order  was  served.  The  decree  became  enrolled  and 
was  docketed.  Aflerwards,  the  solicitor  for  the  complainant 
discovered  the  existence  of  a  clerical  error  in  that  part  of  the 
order  of  confirmation  which  recited  the  finding  of  the  mas- 
ter's report — the  order  stating  the  sum  at  eight  thousand  and 
forty-eight  dollars  and  six  cents,  while  the  finding  was  for 
eight  thousand  four  hundred  and  eighty-four  dollars  and  six 
cents.  The  error  was  a  clerical  one — and  the  docket  of  the 
decree  coincided  with  the  amount  stated  in  the  report.  An 
execution  had  been  issued  for  the  latter  sum  (not,  therefore, 
noticing  or  deducting  the  two  hundred  and  twenty  dollars.) 

The  defendant,  Daniel  Low,  now  presented  a  petition, 
•    praying  for  a  further  reference  or  that  the  decree  might  be 
modified. 

The  above  particulars,  when  coupled  with  the  opinion  of 
the  court,  will  be  found  sufficient  for  an  understanding  of 
the  points. 

Mr.  F.  B.  Cutting,  for  the  petitioner,  referred  to  Tyler  v. 
Simmons,  6  Paige's  C.  R.  129 ;  Laws  of  1840,  in  regard  to 
executions,  i  23, 24, 25, 27, 39 ;  2  Revised  Statutes,  178,  i  71 ; 
lb.  183,  §  104 ;  MiUspaugh  v.  McBride,  7  Paige's  C.  R.  609  ; 
Tripp  V.  Vincent,  8  lb.  176. 

Mr.  William  S,  Johnsmi,  contra. 

June  13.        Tbb  Yice-Chancellob  : — ^There  was  no  irregularity  in 
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the  proceedings  down  to  the  hearing  and  the  entry  of  the       1843. 
decree  on  the  eleventh  of  March,  one  thousand  eight  hun- 
dred and  forty-three.    It  was  competent  for  the  Assistant 
Yice-Chancellor  to  settle  and  allow  the  decree  upon  short        '^^' 
notice  or  even  without  any  notice  of  the  settlement  to  the 
defendant. 

Then,  as  respects  subsequent  proceedings  under  it  On 
receiving  a  copy  of  the  decree,  the  master  on  the  same  day 
issued  a  summons,  underwritten  :  '*  To  compute  the  amount 
due  to  the  complainant  under  the  final  decree  in  this  cause*' 
returnable  on  the  fourteenth  of  March ;  and  the  defendant 
or  his  solicitor  not  appearing,  the  master  proceeded  and  made 
his  report  on  the  fifteenth  of  March,  without  any  warrant  to 
settle.  As  the  defendant  did  not  appear  on  the  return  of 
the  summons  the  master  was  at  liberty  to  proceed  ex  parte : 
(Rule  104.)  But,  ho  was  not  strictly  regular  in  thus  settling 
and  signing  his  report  without  first  sending  a  warrant  to  the 
defendant's  solicitor  to  attend.  The  109th  rule  seems  to  re- 
quire,  in  all  cases  where  the  defendant  is  in  court  by  a  soli- 
citor, that  he  should  have  notice  to  attend  the  settlement  of 
the  draft  report,  and  that  too  whether  he  has  appeared  on 
the  reference  or  not ;  and  I  no  where  find  in  the  books  of 
practice  that  a  warrant  to  settle  can,  in  such  cases,  be  dis- 
pensed with.  Still,  after  being  served  with  a  copy  of  the 
report  and  a  copy  of  the  order  of  confirmation,  as  the  defen- 
dant's solicitor  was  on  the  seventeenth  or  eighteenth  of 
March,  and  taking  no  immediate  steps  to  set  aside  the  report 
for  irregularity  or  to  be  let  in  to  except  to  it,  but  quietly  rest- 
ing upon  it  until  after  the  decree  had  become  enrolled  and 
aji./a.  issued,  I  should  hardly  feel  myself  called  upon,  for 
the  sake  of  enforcing  mere  regularity  of  practice,  to  set  the 
report  aside.  Something  more  should  be  shown,  going  to  the 
merits — such  as,  a  miscalculation  or  error  in  the  computa- 
tion or  departure  from  the  order  of  reference  to  induce  the 
court,  under  such  circumstances,  to  disturb  the  report.  Has 
anything  to  that  effect  occurred  in  this  instance  ?  The  de- 
cretal order  gave  the  data  for  the  computation  of  interest  and 
for  ascertaining  the  balance  which  the  defendant  was  to 
pay.  The  master  departed  from  this  when  he  received  the 
admission  of  the  complainant  that  the  amount  due  from  him 
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1843.      on  the  judgment  was  to  be  set  off  and  credited  to  the  defen- 
dant ;  but,  as  this  had  been  the  subject  of  an  express  stipu- 
lation between  them  and  was  inadvertently  omitted  to  be 
LOW.       mentioned  in  the  decree  and  as  the  allowance  of  it  was  to 
benefit  the  defendant,  he  has  no  right  to  complain  of  the 
master  in  that  respect.    The  master  also  departed  from  the 
order,  when  he  permitted  a  witness  to  correct  the  mistake  in 
his  former  testimony  as  to  the  amount  of  the  payments  by 
showing  they  were  two  bundled  and  twenty  dollars  less 
than  the  amount  admitted  by  and  inserted  in  the  decree. 
But,  as  the  master  made  distinct  calculations  on  both 
amounts,  showing  the  result  of  each,  so  that  the  court  might 
restrict  the  recovery  to  that  which  comported  best  with  the 
decretal  order  he  had  taken,  I  do  not  perceive  the  necessity 
of  setting  aside  the  report  entirely  for  that  cause.    So,  with 
regard  to  the  other  amounts  or  results  reported  by  the  mas* 
Cer  on  the  different  hypotheses  assumed.    Though  not  called 
for  by  the  decretal  order  of  reference,  they  can  do  no  harm 
Co  the  defendant  so  as,  necessarily,  to  require  the  report  to 
be  set  aside :  since  the  court  can  take  care  that  the  complain* 
ant  shall  receive  only  the  amount  to  which  he  is  properly 
entitled.    That  amount,  upon  the  basis  of  the  decree  as  it 
stands,  is  the  sum  of  eight  thousand  two  hundred  and  forty 
two  dollars  and  eighty-nine  cents,  being  one  of  the  sums  re- 
ported by  the  master  and  which  corresponds  with  the  de- 
cree.   For  this  sum  the  report  should  have  been  confirmed, 
unless  the  complainants  had  first  applied  to  correct  the  de- 
<:ree  on  the  witness's  latter  testimony.    There  is  an  error  in 
the  confirmatory  order  of  the  seventeenth  of  March  as  to  the 
amount  intended — instead  of  eight  thousand  and  forty-eight 
dollars  and  six  cents,  the  solicitor  evidently  intended  to  have 
the  report  stand  confirmed  for  eight  thousand  four  hundred 
and  eighty-four  dollars  and  six  cents  (the  amount  for  which 
he  afterwards  issued  the  execution)  and  which  is  the  true 
amount  after  correcting  the  mistake ;  but  which  can  not  be 
done  under  the  present  decree.    If  the  complainant  is  wil- 
ling to  relinquish  the  difference,  an  order  can  now  be  made, 
vacating  the  order  of  the  seventeenth  of  March  as  erroneous 
and  confirming  the  report  nunc  pro  tunc  as  of  that  day  for 
the  sum  of  eight  thousand  two  hundred  and  forty-two  dol- 
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lars  and  eighty-Dine  cents  and  reducing  the  amount  to  be  1843. 
made  on  the  execution  accordingly.  But,  if  the  complain- 
ant would  claim  more  and  insist  upon  having  the  mistake 
of  two  hundred  and  twenty  dollars  corrected,  he  must  con-  ^^' 
sent  to  waive  the  present  decree  and  to  go  back  to  the  tak- 
ing of  testimony  and  to  a  rehearing  of  the  cause,  letting  the 
defendant  in  to  take  proofs  also  and  to  defend. 

The  next  question  is,  whether  the  defendant  has  shown 
enough  of  merits  and  by  way  of  excusing  his  defaults  to 
entitle  him  to  be  let  in  to  a  defence  generally  by  opening 
the  proofs  and  going  to  another  hearing  ?    I  cannot  perceive 
that  he  has.    In  the  first  place,  his  answer  was  put  in  with- 
out oath  and  he  does  not  now  show  any  particular  facts  he 
wishes  to  give  in  evidence  or  what  witnesses,  in  particular,  it 
will  be  important  for  him  to  examine.    After  what  has  taken 
place,  he  is  bound  to  show  some  particulars  of  this  sort  in 
order  to  have  the  privilege  of  going  back  to  proofs.    Besides, 
the  excuse  put  forward  for  not  attending  the  examination  of 
witnesses  at  the  time  can  hardly  avail    His  solicitor's  ne* 
gleet  was  his  own,  especially  after  notice  to  him  personally 
of  the  complainant's  proceedings*    Though  absent  at  Wash- 
ington,  he  could  have  given  directions  and  procured  counsel 
to  attend  and  cross-examine  the  witnesses.    I  see  no  propri* 
€ty  in  opening  the  proofs.    Then,  upon  the  evidence  as  it 
stands,  has  the  complainsmt  obtained  a  decree  which  he  is 
not  entitled  to  ?    I  think  not.    It  seems  to  me  that  the  tes- 
timony warrants  the  court  in  assuming,  as  it  did,  that  the 
balance  of  the  account  annexed  to  the  bill  was  the  true  sum 
due ;  and  that  the  court  might  well  decree  the  payment  of 
that  sum,  with  interest    Nor  do  I  see  any  thing  wrong  in 
charging  the  defendant  with  the  whole  amount  of  the  mort- 
gage-debt as  between  him  and  the  complainant    He  does 
not  show  that  he  has  not  realized  it — and  the  testimony 
goes  far  to  show  that  he  has,  when  his  dealings  in  shares 
of  the  Staten  Island  Association  are  taken  into  the  account 


CASES  IN  THE 


CROSBY 

V. 
BEKGSR. 


Crosby,  administrator,  &c.  v.  BEaoER,  Lockwood  and 
another,  executors  of  Duvet,  deceased. 


A  solicitor  who  is  made  a  defendant  and  who  desires  to  protect  himself  ftom 
answering  on  the  ground  of  confidential  communication,  must  distinetlsr 
show  that  his  knowledge  and  information  came  solely  from  his  client. 
He  is  not  exempt,  merely  because  he  obtained  it  while  engaged  in  business 
for  his  client.  And  should  he  afterwards  become  the  executor  of  his 
client  and  he  is  made  a  defendant  to  reach  the  property  which  had  been 
held  by  such  client,  the  privilege  would  cease  and  he  must  answer  in  con- 
nection with  iL 


June  IBtfu      ^^^  ^^^^  ^^s  filed  against  the  defendant  Mr.  Ralph  Lock- 
1843.       wood  and  others,  executors  of  Divine  Duvet,  in  order  to 
^-"^^-"^     reach  the  property  in  the  hands  of  himself  and  his  co-execu- 
^eading.    ^^^  which  was  alleged  to  have  come  to  the  hands  of  the 
Ans!Sr^'  testatrix  as  executrix  of  John  Balbi.    The  bill  called  for  an 
Solicitor      account  of  such  property.    To  this  part  of  the  bill  the  de- 
and  dient.   fendant  Ralph  Lockwood  declined  to  answer ;  and  as  an 
Confiden-     excuse  for  so  doing  he  stated  in  his  answer  that  Duvet  never 
iial  co^m-      gjg^  ^ny  inventory  and  that  he  acted  as  her  attorney,  solic- 
munica-       ^^^  ^^^  counsel  and,  as  such,  derived  all  his  knowledge  and 
information  of  the  account  and  value  and  species  of  pro- 
perty left  to^er  by  Balbi ;  and,  as  such  confidential  attorney, 
solicitor  and  counsel,  he  submitted  to  the  court  that  he  could 
not,  without  a  violation  of  such  professional  confidence,  dis- 
cover the  same  or  make  answer  to  that  part  of  the  discov- 
ery prayed  for  by  the  complainant. 

Exceptions  were  taken  to  the  answer.  The  fourth  excep- 
tion was  taken  on  a  ground  of  neglect  to  answer  such  parts 
of  the  bill  as  the  said  defendant,  Ralph  Lockwood,  had  at- 
tempted to  cover  by  his  professional  character ;  while  a  fifth 
exception  was  taken,  because,  while  he  had  answered  as  to 
certain  matter,  yet  he  had  not  answered  fully.  The  master 
had  allowed  the  exceptions ;  and  the  defendant  had  excepted 
to  his  report. 
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'  Mr.  /  L  Mason  and  Mr.  B.  F.  Butler ,  in  support  of  the       1843. 
exceptions. 


Mr.  Lockwoad  in  pro,  per. 
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BEROBK. 


The  Tice-Chancellor  : — The  defendant  claims  ex-  Oct.  16, 
einption  from  the  necessity  of  answering  as  to  the  matter  of 
the  fourth  exception,  by  stating  in  his  answer  that  he  acted 
as  attorney,  solicitor  and  counsel  of  Duvet  in  proving  the 
will  of  Balbi  and  procuring  letters  testamentary  to  her  and 
in  her  not  filing  any  inventory,  "and  as  such  attorney,- solici- 
tor and  counsel  derived  all  his  knowledge  and  information 
of  the  amount  and  value  and  species  of  property  left  by 
Balbi  to  her."  He  does  not  say  that  he  derived  his  knowl- 
edge and  information  by  means  of  communications  made  by 
Duvet  to  him ;  and  in  this  particular  I  think  the  answer 
falls  short  of  the  point.  It  is  communications  from  the 
client  to  the  attorney  or  solicitor  that  are  deemed  confiden- 
tial and  privileged  and  not  knowledge  or  information  which 
the  attorney  or  solicitor  may  have  acquired  from  otber 
sources.  I  understand  that  to  be  the  rule:  Sawyer  v. 
Birchmore,  3  Mylne  &  K.  572;  Desborough  v.  Rawlins^ 
3  Mylne  &,  Cr.  616.  The  latter  case  appears  to  me  to  be 
strongly  in  point;  and  it  shows,  moreover,  that  a  party 
claiming  to  be  exempt  from  making  a  discovery  must  bring 
himself  clearly  and  distinctly  within  the  privilege.  Mr. 
Lockwood  may  have  obtained  all  his  knowledge  of  the 
matters  inquired  about  while  acting  as  the  legal  adviser  of 
Duvet,  but  all  the  cases  sbow  that  this  is  not  enough.  He 
should  go  further  and  say,  distinctly,  that  the  knowledge 
was  communicated  to  him  by  his  client  either  orally  or  by 
means  of  her  papers  and  documents  ^ut  into  his  hands  in 
the  capacity  of  her  legal  adviser.  This,  he  does  not  show 
to  have  been  the  fact.  He  must,  therefore,  make  the  dis- 
closure required  of  him  by  the  fourth  exception.  But,  if  the 
case  was  within  that  of  privileged  communications  origin- 
ally, I  am  of  opinion  that  the  privilege  ceased  when  Mr. 
Lockwood  became  an  executor  and  residuary  devisee,  and, 
in  that  capacity,  is  called  on  to  account  and  surrender  the 
property.    With  respect  to  the  fifth  exception,  the  rule  settled 
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by  the  chancellor  in  the  Bank  of  Utica  v.  MesaereaUj  7 
Paige's  C.  R.  617,  seems  decisive  of  it.  Indeed,  it  was 
pretty  much  admitted  on  the  argument  that,  after  that  de- 
cision, the  defendant  could  not  avoid  putting  in  a  further 
answer,  upon  this  exception. 

Order  that  the  exceptions  to  the  master's  report  be  over- 
ruled, with  costs.(a) 


(d)  This  decision  was  affinned  on  appeal,  the  Chancellor  (Walworth) 
giving  the  following  opinion: 

7%e  PuinceUor-.—^^lt  is  not  necessary  to  examine  the  question  as  to  the 
Mh  exception,  as  that  question  was  decided  adversely  to  the  appellant  in 
the  case  of  T%e  Bank  of  Utica  v.  Messereau^  7  Paige's  Rep.  517. 

"  The  appellant  is  under  a  mistake  in  supposing  that  an  attorney  or  coun- 
sellor is  privileged  from  answering  as  to  every  thing  which  comes  to  his 
knowledge  while  he  is  acting  as  attorney  or  counsel.  The  privilege  only 
extends  to  information  derived  from  his  client  as  such  either  by  oral  com- 
munications or  from  books  or  papers  shown  to  him  by  his  client,  or  placed 
in  his  hands  in  his  character  of  attorney  or  counsel.  Information  derived 
from  other  persons  or  other  sources,  although  such  information  is  derived 
or  obtained  while  acting  as  attorney  or  counsel,  is  not  privileged :  Spenceley 
V.  Schulenburghf  7  East's  Rep.  357.  The  object  of  the  rule  protecting  pri- 
vileged communications  from  being  disclosed  by  the  attoriiey  or  counsel  is  to 
secure  to  parties,  who  have  confided  the  facts  of  their  case  to  their  profes- 
sional advisers  as  such,  the  benefit  of  secresy  in  relation  to  such  communi- 
cations, so  that  the  client  may  disclose  the  whole  of  his  case  to  his  profes- 
sional adviser  without  any  danger  that  the  facts  thus  communicated  to  his 
attorney  or  counsel  will  be  used  in  evidence  against  him  without  his  own 
consent.  But  the  principle  of  the  rule  does  not  apply  to  the  discovery  of 
facts  within  the  knowledge  of  the  attorney  or  counsel  which  were  not  com- 
municated or  confided  to  him  by  his  client,  although  he  became  acquainted 
with  such  facts  while  engaged  in  his  professional  duty  as  the  attorney  or 
counsel  of  his  client.  See  Coveney  v.  TanruihiUy  1  Hill's  Rep.  33,  and  cases 
there  cited.  Thus  in  the  case  of  Sawyer  v.  Birchmore.  3  Myl.  4b  Keene.  573, 
Lord  Cottenham,  while  master  of  the  rolls,  decided  that  an  attorney  was 
bound  to  produce  letters  communicated  to  him  from  collateral  quarters  and 
to  answer  as  to  matters  of  fact  as  distinguished  from  matters  communicated 
to  him  by  his  client  in  professional  confidence. 

"  And  the  same  principle  was  afterwards  confirmed  by  him,  as  Lord  Chan- 
cellor in  the  more  recent  case  of  Desborough  v.  Rawlins,  3  Myl.  &  Craig, 
515.  The  decision  of  Lord  Brougham  in  the  case  of  Greenough  v.  OaskeU, 
1  Myl.  &»  Keene  98,  does  indeed  appear  to  extend  the  privilege  further  than 
the  previous  cases  would  warrant  and  beyond  the  principle  upon  which  the 
privilege  is  founded.  But  I  think  the  true  rule  on  the  subject  is  to  be  found 
in  the  decisions  of  Lord  Cottenham  before  referred  to ;  in  the  able  opinion  of 
Mr.  Justice  Bronson  in  the  case  of  Coveney  v.  TanncJdU,  in  our  own  supreme 
court ;  and  in  the  recent  opinion  of  Lord  Langdale  in  Robinson  r.  FUgkt^ 
in  July  last,  (8  London  Jurist  Rep.  888.) 
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"  In  the  present  case,  it  may  be  true,  as  stated  in  the  answer  of  Lockwood, 
that  he  deriv^ed  all  of  his  knowledge  and  information  of  ihe  amount  and 
value  and  species  of  property  left  to  Duvet  by  the  will  of  Balbi  as  her  con- 
fidential attorney,  solicitor  and  counsel  and  yet  he  may  not  have  obtained 
any  part  of  that  knowledge  or  information  firom  her  either  directly  or  indi- 
rectly. 

"  In  the  course  of  his  professional  duty,  he  may  have  examined  the  public 
records  and  found  deeds  there  conveying  real  estate  to  Balbi ;  and  may  have 
examined  and  ascertained,  either  by  his  own  view  or  from  the  information 
of  others,  the  situation  and  value  of  such  real  property.  In  the  same  way 
he  may  have  ascertained  that  large  amounts  of  stock  were  standing  in  the 
name  of  Balbi  at  the  time  of  bis  death  upon  the  books  of  various  corpora- 
tions and  the  value  of  such  stocks.  And  it  is  wholly  improbable  that  the  de- 
fendant, who  admits  he  was  the  general  attorney  and  solicitor  of  Duvet,  has 
no  knowledge  or  information  as  to  the  property  of  Balbi  except  such  as  she 
has  obtained  from  Duvet  herself  in  his  character  as  attorney  and  counsel. 
The  fourth  exception  to  the  answer  was,  therefore,  well  taken ;  and  it  is  not 
necessary  to  inquire  whether  Duvet's  privilege  was  not  at  an  end  when 
Lockwood  became  her  executor  and  legatee  by  her  own  appointment. 

"  The  order  appealed  from  must  be  affirmed,  with  costs;  and  the  proceed- 
ings are  remitted  to  the  Vice-Chancellor  of  the  first  circuit." 


CR08BT 

V. 
BBROCR. 


Vol.  IV.— 33 


268 


CASES  IN  THE 


1843. 


TYACK 

V, 

MOMLET. 


Ttack  and  othes  v,  Bromlet  et  al. 


June  16, 
1843. 

Port  War- 
dens. 

SimulcUed 
devices  and 
trade 
marks. 
Statute. 
Legisla- 
tive grant. 
Jurisdic- 
tion. 
Injunction. 


The  act  of  the  legislature  of  the  19th  Febraaiy,  1819,  authorized  a  board  of 
port  wardens,  under  the  style  of  the  master  and  wardens  of  the  port  of 
New  York,  with  a  common  seal  and  who  should  have  an  office  and  clerk 
and  power  to  smrey  vessels  deemed  unfit  for  sea  and  to  judge  of  their 
necessary  repairs  to  perform  the  voyage  and  to  inspect  sales  of  vessels 
and  goods  arriving  damaged  and  required  to  be  sold  for  the  benefit  of 
underwriters  out  of  the  city  of  New  York  and  to  grant  certificates  and 
receive  fees  and  their  appointment  making  them  public  officers:  Hdd, 
that  they  had  exclusive  right  to  perform  the  duties  specified  by  the  act. 
And,  that  an  association  of  persons  advertising  to  survey  ships  and  mer- 
chandize, setting  up  an  office  close  by  that  of  the  port  wardens  and  call- 
ing themselves  "  Marine  surveyors  for  the  port  of  New  York,  appointed 
by  the  chamber  of  commerce  and  board  of  underwriters,*'  and  giving  out 
that  they  performed  the  same  duties  as  the  port  wardens  and  that  their 
acts  would  be  more  authentic  than  those  of  the  port  wardens,  had  no 
right  to  execute  any  of  the  statutory  duties  appertaining  to  the  office  of 
the  latter.  And,  it  seems,  they  had  brought  theniselves  within  the  prin- 
ciple of  the  cases  connected  with  simulated  devices  and  deceits. 

The  legislature,  making  a  grant  to  some,  may  afterwards  make  a  similar 
grant  to  others  ;  but,  without  such  latter  grant,  the  former  have  exclusive 
right  and  no  express  prohibition  or  restraining  law  is  necessary  to  pre- 
vent rivalry.    The  grant  implies  a  prohibition.- 

U  rcoiUd  seem  that  a  statutory  grant  of  fees  or  perquisites  carries  with  it  an 
exclusive  right  to  perform  the  services  that  earn  them. 

Chancery  can  act,  although  there  may  be  a  remedy  at  law:  as,  where  re- 
peated actions  might  have  to  be  had  or  remedies  at  law  are  not  full  or 
adequate. 

Although  it  is  not  proper  for  equity  to  restrain,  in  the  first  instance,  where 
there  is  doubt  or  difficulty  on  the  law  or  the  facts,  yet,  it  will  restrain  by 
injunction,  without  first  requiring  the  establishment  of  right  at  law  where 
a  clear  case  of  statutory  or  common  law  right  is  presented  and  the  party 
is  in  the  possession  and  enjoyment  of  a  right  which  is  daily  or  continually 
violated  or  threatened  to  be  destroyed  or  rendered  valueless. 


Bill  by  William  Tyack,  Harry  Parsons,  Anthony  Mof- 
fat, Richard  H.  Tittle,  William  C.  Neilson  and  William 
Newcomb,  describing  themselves  as  the  master  and  war- 
dens of  the  port  of  New  York  and  William  Hall  their 
clerk.  It  set  forth  that  the  office  of  wardens  of  the  port  of 
New  York  was  of  long  standing ;  and  their  duties  were 
beneficial  to  the  community  and  to  commerce  and  the  com- 
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mercial  marine  of  the  port.    That  before  and  since  the  for-       1843« 
mation  of  the  government  of  the  United  States  and  of  the     -""^-^"^^ 
State  of  New  York,  acts  of  the  legislature  as  well  colonial         «. 
as  of  state  authority  had  been  passed,  from  time  to  time,     bromlet. 
establishing,  confirming  and  recognizing  the  office  and  re- 
gulating the  discharge  of  its  duties.    That  the  statute  law 
of  the  state  of  New  York,  under  which  the  office  at  present 
exfited  and  through  which  the  complainants  derived  their 
right  was  the  act,  entitled,  ^  An  act  to  reduce  several  laws 
relating  particularly  to  the  city  of  New  York  into  one  act, 
so  far  as  the  same  relates  to  the  master  and  wardens,  har- 
bour masters  and  pilots  of  New  York  and  their  duties  and 
for  other  purposes,"  passed  February  19th,  1819,  by  which, 
inter  alia^  a  board  of  wardens  for  the  port  of  New  York 
was  established,  to  consist  of  a  master  and  five  wardens,  to 
be  known  by  the  name  of  <'  the  master  and  wardens  of  the 
port  of  New  York,''  who  were  to  have  and  use  a  common 
seal ;  administer  oaths  touching  the  business  of  the  board 
and  sue  for  fines  and  penalties ;  while  the  officers  were 
to  take  oath  faithfully  to  perform  their  office ;  and  were 
authorized  to  appoint  a  clerk.     They  were  directed  (in 
such  act)  to  keep  an  office  in  the  city  of  New  York,  have 
books  of  minutes,  &c.    Also,  by  such  act,  it  was  declared 
that  every  vessel  arriving  in  the  port  of  New  York  (except 
vessels  belonging  to  a  citizen  and  such  as  were  permitted 
by  law  to  enter  on  the  same  terms)  were  to  be  reported  at 
the  office  of  the  said  board  of  wardens  under  the  penalty 
of  fifty  dollars  for  each  neglect ; — the  owners  of  which 
were  to  pay  for  each  vessel  certain  fees  therein  specified  to 
be  sued  for  and  recovered  in  the  said  name  of  the  master 
and  wardens  of  the  port  of  New  York.    Also,  (by  the  said 
act,)  that  the  said  master  and  wardens  or  any  two  of  them, 
with  the  assistance  of  one  or  more  skilful  carpenters,  were 
to  be  surveyors  of  any  vessel  deemed  unfit  to  proceed  to 
sea  and  such  wardens  were  to  be  judges  of  the  repairs 
which  might  be  necessary  for  such  vessel  on  her  voyage ; 
and  in  all  cases  of  vessels  and  goods  arriving  damaged  and 
required  to  be  sold  at  auction  for  the  benefit  of  underwriters 
out  of  the  city  of  New  York  such  sale  was  to  be  made  un^ 
der  the  inspection  of  the  said  master  and  wardens,  who 
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1843.  vrexe  to  certifv  the  cause  of  such  damage,  the  amount  of 
sales  and  charges  of  sale  and  were  to  be  allowed  for  their 
services  and  for  every  survey  on  board,  ice,  &c.  Certain 
BsoMLET.  fees  and  emoluments  were  prescribed ;  and  such  fees,  d&c. 
were  to  be  equally  divided  between  the  said  master  and 
wardens  and  their  clerk. 

Also,  the  bill  alleged  that  the  said  office  of  wardens  of 
the  port  of  New  York  was  classed, and  named  among  other 
offices  of  the  state  of  New  York  by  the  statute  contained 
in  the  revised  laws  providing  for  the  number,  location  and 
classification  of  public  officers  of  the  state  and  their  mode 
of  appointment.  That  the  complainants  had  been  regular- 
ly appointed,  whereby  they  became  entitled  to  the  fees  and 
emoluments  of  the  office ;  and  they  well  hoped  that  they  might 
have  enjoyed  the  same,  but  that  the  defendants  Reuben 
Bromley,  Thomas  H.  Merry,  Russell  Sturges,  Alexander  J. 
Cartwright,  Joseph  Tinkham,  Samuel  Candler  and  Robert 
T.  Norris,  had  openly  alleged  that  the  office  was  a  mo- 
nopoly and  that  they  had  a  right  to  execute  similar  duties 
and  pretended  and  gave  out  that  it  was  necessary ;  that 
what  was  usually  called  "Lloyd's"  or  "Lloyd's  Coffee 
House,"  at  London,  in  England,  was  an  association  that  con- 
trolled insurance  and  premiums  on  marine  risks  and  should 
be  represented  in  the  board  of  wardens  and  that  one  of  the 
persons  performing  the  duties  of  the  complainants  should 
represent  the  interest  so  called  Lloyd's  and  that  these  com- 
plainants had  not  discharged  their  duties  in  a  proper  man- 
ner; and  that  the  defendants  had  opened  an  office  in  the 
said  city  of  New  York  for  the  performance  of  duties  which 
would  otherwise  devolve  upon  the  complainants  by  virtue 
of  their  office  of  port  wardens  and  had  hired  rooms  adapted 
to  such  purpose  at  No.  67  Wall  street.  New  York,  which 
was  near  to  the  office  of  the  complainants  and  had  issued 
circulars  giving  themselves  out  to  the  public  as  a  board  of 
persons  authorized  and  competent  to  perform  marine  ser- 
vices and  the  duties  of  port  wardens ;  and  that  they  openly 
delared  their  design  was  to  put  down  the  office  of  the  com- 
plainants and  to  deprive  the  latter  of  the  business  and 
emoluments  of  the  same.  The  bill  charged  an  attempt  al 
usurpation  of  office.    Also  showed  that  the  defendants,  in 
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fnitherance  of  their  plan,  had  made  and  executed  surveys  1843* 
of  damaged  goods  and  merchandize  and  made  and  granted  ^^^^^^"^^ 
certificates  in,  apparently,  official  form  sioular  tocertificates  ^  p, 
granted  by  the  complainants ;  that  this  was  done  on  board  bbomut. 
the  ship  Garrick,  the  ship  Yazoo,  the  brig  Ponce,  the  ships 
Orleans,  St.  Mary  and  Levant  and  of  other  goods  and  mer* 
chandize  on  board  of  other  vessels  in  the  port  of  New  York ; 
and  all  of  which  were  cases  contemplated  by  the  said  act 
of  the  legislature  imposing  duties  which  belonged  to  and 
devolved  upon  the  complainants  by  virtue  of  their  said 
office.  Also,  that  it  happened  that  the  ship  Florida,  lying 
in  the  port  of  New  York,  after  having  taken  in  a  cargo  and 
finished  lading,  sprung  a-leak,  on  which  it  was  necessary 
to  decide  whether  the  said  vessel  should  be  discharged  of 
her  cargo  or  proceed  to  sea,  whereupon  the  said  defendants 
busied  themselves  and,  assuming  the  functions  of  the  office 
duties  of  the  complainants,  pretended  to  make  the  necessary 
survey  for  repairs  and  made  a  survey  in  the  premises. 
Prayer :  That  the  exclusive  rights  of  the  said  complain- 
ants to  the  said  office  might  be  decreed ;  and  that  the  de- 
fendants might  be  perpetually  enjoined  from  molesting,  in- 
terfering with  or  disturbing  the  complainants  or  any  of 
them  in  the  use,  enjoyment  or  exercise  of  the  said  duties 
respectively  appertaining  to  the  complainants  as  the  master 
and  wardens  of  the  port  of  New  York  and  their  clerk  and 
from  taking  the  fees  thereof  and  from  demanding  or  receiv- 
ing  fees  or  emoluments  from  any  person  or  persons  for  any 
such  services ;  and  from  acting  as  surveyors  of  any  vessel 
deemed  unfit  to  proceed  to  sea  and  .from  judging  or  acting 
as  judges  of  the  repairs  which  might  he  necesary  for  the 
safety  of  such  vessel  on  the  intended  voyage  and  from 
selling,  under  their  inspection,  vessels  or  goods  arriving  af 
the  port  of  New  York  damaged  and  for  the  benefit  of  un- 
derwriters out  of  the  city  of  New  York  and  from  certifying 
the  cause  of  such  damage,  the  amount  of  sale  of  such  ves- 
sel or  goods  and  the  charges  attending  the  sale  and  from 
taking  or  making  any  survey  on  board  of  any  ship  or  vessel 
or  at  any  store  in  the  city  of  New  York  or  along  the  docks 
or  wharves  thereof  or  damaged  goods  and  from  giving  or 
granting  any  certificate  in  consequence  of  damaged  goods 
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1843.      and  from  taking  or  making  any  survey  on  board  of  or  rela- 
ting to  any  ship  or  vessel  put  into  the  port  of  New  York  iti  * 
distress,  to  ascertain  the  damage  sustained  thereby  and  whe- 
ther any  such  ships  or  vessel  shall  pay  or  be  liable  for  foreign 
duties  and  tonnage  or  otherwise. 

An  order  had  been  granted  for  the  defendants  to  show 
cause  why  an  injunction  should  not  issue. 


TYAOE. 

V, 

BBOKLCT. 


Mr.  Benjamin  P.  BtUler  and  Mr.  H.  S.  Mackay,  for  the 
complainants,  referred  to  1  Greenleafs  Stat.  78,  83,  86 ;  5 
Laws  of  New  York,  11 ;  4  J.  C.  R.48, 160 ;  6  lb.  100, 300 ; 
1  lb.  611,  616 ;  9  Wheaton,  209,  749,  841 ;  8  Paige's  C.  R. 
74 ;  9  lb.  607  ;  1  Smith  &  Liv.  169 ;  Drury  on  Injunctions, 
chap.- 4,  p.  230 ;  2  Keen,  213;  Foster's  Case,  11  Coke,  69, 
64;  2  J.  C.  R.  164;  Hopkins  C.  R.  416 ;  1  Paige's  C.  R. 
447 ;  2  Atk.  392 ;  1  R.  S.  630,  §  9. 

Mr.  F.  B.  Cutting,  contra,  read  affidavits  which  are  re- 
ferred to  by  the  court  and,  also,  quoted  from  2  R.  S.  697 ;  6 
Bac.  Abr.  199  ;  2  R.  S.  681,  i  28,  30,  32,  34 ;  2  Atk.  483  ; 
lb.  391 ;  6  Bro.  P.  C.  676 ;  1  Bro.  C.  C.  40  ;  lb.  672 ;  7  J. 
a  R.  336 ;  2  lb.  261 ;  Jeremy's  Eq.  Jur.  344 ;  4  Bingham, 
183 ;  Dwarris,  749 ;  1  Story's  Laws  of  U.  S.  626,  §  60 ;  1 
R.  S.  608,  §  177, 181 ;  lb.  636  ;  Laws  of  1836,  p.  203 ;  1  R. 
S.  406,  454;  11  Peters,  420. 

Aug.   8.  The  Vice-chancellor  : — The  complainants  compose 

the  board  of  port  wardens  of  the  port  of  New  York  and  to 
which  office  they  were  appointed  by  the  governor  and 
senate  of  the  state  ;  and  the  defendants  are  an  equal  nurn* 
ber  of  persons  who  have  assumed  the  name  of  *'  Marine 
surveyors  for  the  port  of  New  York,"  and  have  undertaken 
to  perform  many  of  the  duties  which  the  complainants 
claim  to  belong  exclusively  to  them  by  virtue  of  their 
office.  It  is  the  principal  object  of  the  bill  to  restrain  the 
latter  from  such  interference. 

The  bill,  in  the  first  place,  refers  to  the  laws  of  the  state 
creating  the  office  of  master  and  wardens  of  the  port ;  and 
it,  then,  shows  that  the  complainants  have  been  only  ap* 
pointed  and  taken  the  oath  of  office  and  are  in  discharge  of 
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the  duties  thereof  and,  as  such  incumbents,  they  insist  that  1843. 
they  are  entitled  to  perform  all  the  duties  and  transact  all 
the  business  appertaining  to  the  office  and  to  receive  all  the 
fees  and  emoluments  thereof,  but  that  the  defendants  frau*  woiilbt 
dulently  intending  to  injure  the  complainants  in  the  enjoy* 
ment  of  their  office  and  to  interrupt  and  disturb  them  there- 
in, have,  under  various  unfounded  pretences,  set  about  de« 
priving  them  of  their  business  and  have  opened  an  office 
contiguous  and  nearly  opposite  to  the  location  or  office  of 
the  complainants  in  the  same  street  from  which  the  defen- 
dants have  issued  a  circular  and  cards  of  business,  holding 
themselves  out  to  the  public  as  a  board  authorized  and 
competent  to  perform  the  duties  of  the  complainants  in  re- 
lation to  marine  surveys. 

The  defendants  show,  by  their  affidavits — not  having  as 
yet  answered  the  bill — that  having  been  appointed  by  the 
Chamber  of  Commerce  and  Board  of  Underwriters  of  the 
city  of  New  York  "  to  survey  ships  and  merchandize,"  they 
issued  a  circular  headed  ''  Marine  Surveyor's  Office,"  and 
dated  May  25th,  1843,  announcing  the  fact  of  such  appoint- 
ment, and  that  they  had  taken  an  office.  No.  67  Wall  street, 
for  the  accommodation  of  merchants  and  masters  of  vessels 
to  be  kept  open  daily  throughout  the  year,  and  that  their 
charges  for  services  would  be  as  follows :  For  every  survey 
on  board  vessels  and  on  merchandize,  ^2 ;  for  every  certifi^ 
cate  of  the  same,  $1 ;  for  every  survey  on  vessels  put  into 
this  port  in  distress  or  needing  repairs,  $2  60 ;  for  every  cer- 
tificate of  the  same,  $2  60.  They  also  issued  a  card  in  these 
words : ''  Marine  Surveyors,  Port  of  New  York,  appointed 
by  the  Chamber  of  Commerce  and  Board  of  Underwriters, 
office  67  Wall  street' — with  their  names.  The  defendants 
also  exhibit  a  certificate,  dated  June  9, 1843,  from  the  Cham- 
ber of  Commerce  and  the  Board  of  Underwriters,  stating 
that  the  defendants  were  appointed  by  their  respective  boards 
as  suitable  persons  to  act  as  Marine  Surveyors  for  the  port 
of  New  York  and  recommending  them  accordiagly  in  all 
oases  where  their  Aervices  might  be  required.  Still,  in  their 
affidavits,  they  disclaim  all  interference  with  vessels  or  goods 
arriving  at  the  port  of  New  York  in  a  damaged  state  which 
may  be  required  to  be  sold  at  auction  for  the  benefit  of  un- 
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1S43.       derwriters  out  of  the  city  of  New  York.    They  do  not,  how- 
ever, deny  what  is  very  strongly  imputed  to  them  in  the 
charging  part  of  the  bill,  namely,  that  they  have  fraudulent- 
BBOMLBT.     ly  combined  to  injure  the  complainants ;  to  interrupt  them 
in  the  enjoyment  of  their  office  ;  and  to  deprive  them  of  the 
business  and  emoluments  belonging  to  it.    Nor  do  they  deny 
that  they  have  set  on  foot  the  plan  of  opening  and  keeping  an 
office  for  that  purpose,  and  that  they  do  openly  and  publicly 
declare  that  their  design  is  to  put  down  the  office  of  the 
complainants  by  discharging  the  duties  thereof  themselves, 
and  that  they  have  assimilated  their  association  and  their 
mode  and  manner  of  doing  business  as  near  as  may  be  to 
the  organization  and  arrangement  of  the  complainants,  giv- 
ing out  that  they  perform  the  same  duties  and  may  be  relied 
on  as  being  more  competent  and  that  their  acts  will  be  more 
authentic.    Nor  do  ]tbey  deny  that  they  have  held  surveys 
of  damaged  goods  on  board  of  a  number  of  vessels  or  granted 
certificates  in  apparently  official  form,  similar  to  certificates 
granted  by  the  complainants  in  like  cases  and  in  one  in- 
stance, (the  case  of  the  ship  Florida,  which  had  finished 
taking  in  her  cargo  and,  while  in  port,  had  sprung  aleak,) 
put  themselves  forward  to  make  the  necessary  survey  for 
repairs  and  had  either  made  such  survey  or  were  then  en- 
gaged in  making  it,  in  defiance  of  the  complainants.    Nei- 
ther do  they  deny  that  the  complainants  have  remonstrated 
with  them  and  requested  them  to  desist  and  that  they  re- 
fused and  still  give  out  that  it  is  their  deliberate  intention  to 
continue  their  opposition  and  to  use  all  their  influence  en- 
tirely to  supplant  them  in  their  official  business.    These  and 
other  charges  in  the  bill  not  being  denied,  must,  for  the  pur- 
poses of  the  present  application,  be  taken  as  true.    Whether 
the  motives  with  which  this  opposition  has  been  got  up  and 
is  persevered  in,  as  charged,  can  have  any  influence  upon 
the  question  of  this  court's  jurisdiction,  it  may  become  ne- 
cessary to  inquire.    But  the  first  question  to  be  considered 
is :  what  are  the  complainants  entitled  to,  virtute  officii  7  Is 
it,  to  the  sole  and  exclusive  enjoyment  of  the  business  be- 
longing to  the  office  of  port  wardens  as  established  by  law 
or  is  it  a  business  in  which  they  may  only  be  allowed  to  par- 
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ticipate  in  common  with  others  who  may  assume  to  perform      1843. 
the  same  or  similar  functions  ? 

The  office  of  port  wardens  is  one  of  considerable  antiqui- 
ty even  here.  It  was  established  by  law  during  the  exist-  uomlbt. 
ence  of  the  Colonial  Government  (1  Smith  6c  Li  v.  160) ;  and 
it  has  been  continued  by  repeated  acts  of  legislation  down 
to  the  present  time,  with  but  slight  alterations.  The  last 
act  and  the  one  now  in  force,  so  far  as  regards  the  powers 
and  duties  of  port  wardens,  in  res|>ect  to  the  present  ques« 
tion,  was  passed  February  19,  1819 :  (Laws  of  1842,  Sess. 
ch.  18.)  By  this  law  they  are  made  public  officers.  They 
are  appointed  as  such  by  the  Governor  and  Senate — are  or- 
ganized  as  a  board  or  body  politic  under  the  name  of  the 
master  and  wardens  of  the  port  of  New  York,  with  power, 
in  that  name  as  a  corporation,  to  sue  for  all  fines,  penalties 
and  forfeitures  arising  under  the  act  and  to  use  a  common 
seal.  They  take  an  oath  of  office,  are  required  to  have  a 
clerk,  and  keep  an  office  open  where  they  are  to  give  daily 
attendance  and  where  their  clerk  is  to  keep  a  record  or  book 
of  entries  of  all  their  proceedings,  which  is  to  be  open  to  the 
inspection  of  all  persons  desiring  it.  The  arrival  of  all  for- 
eign vessels  is  to  be  reported  at  their  office  under  a  penalty 
of  fifty  dollars  for  each  vessel  and  certain  fees  are  payable 
to  them  with  the  report  of  every  such  vessel.  By  the 
t  6  of  the  act  their  powers  and  duties,  with  respect  to 
the  survey  of  vessels  and  damaged  goods  are  declared. 
They  or  any  two  of  them,  with  the  assistance  of  one 
or  more  skilful  carpenters  shall  be  surveyors  of  any  ves- 
sel deemed  unfit  to  proceed  to  sea.  They  or  any  two  of 
them  shall  be  judges  of  the  repairs  which  may  be  neces- 
sary for  the  safety  of  such  vessel  on  the  intended  voyage. 
And  in  all  cases  of  vessels  and  goods  arriving  damaged  and 
by  the  owner  or  consignee  required  to  be  sold  at  public  auc- 
tion on  account  of  such  damage  and  for  the  benefit  of  un- 
derwriters out  of  the  city  of  New  York,  such  sale  shall  be 
under  their  inspection  ;  and  when  required  by  the  owner  or 
consignee,  they  shall  certify  the  cause  of  the  damage,  the 
amount  of  sale  of  the  vessel  or  goods  and  the  charges  at- 
tending the  i^ale.  For  these  and  all  other  services  their 
compensation  is  fixed  in  the  shape  of  commissions  and  fees. 
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Prom  tfai8  brief  analysis  of  the  statute  and  of  the  powers 
it  has  conferred  and  from  the  fact  that  a  public  office  is  cre- 
ated and  that  the  persons  appointed  to  fill  it  are,  from  the 
motnent  they  enter  upon  their  duties,  public  officers,  I  consi* 
der  it  follows  that  their  powers  are  and  necessarily  must  be 
deemed  exclusive — such  as  no  other  persons,  without  a  sim- 
ilar authority  of  law,  are  at  liberty  to  perform.  The  statute 
is,  of  itself,  a  grant  of  powers  to  be  exercised  in  the  cases 
specified  and  in  the  manner  pointed  out  for  the  purpose  of 
9ub8erving  the  great  interests  of  navigation  and  commerce 
in  the  port  of  New  York.  It  is,  in  fact,  the  grant  of  an  office 
ia  the  nature  of  a  franchise  like  the  grant  of  a  ferry  or  a  toll 
bridge  or  of  the  right  to  hold  a  public  fair  or  market  and  a 
9imilar  grant  for  like  purposes  may,  at  any  time  afterwardsi 
be  made  to  others :  See  the  great  case  of  the  rival  bridges, 
11  Peters'  R.  420,  for  the  principle.  But,  without  the  grant 
q{  a  rival  power  from  the  same  authority,  individuals  have 
QQ  right  to  set  up  a  rival  office  or  business  and  assume  to 
themselves  the  performance  of  the  same  public  duties  for 
the  like  emoluments.  It  matters  not,  in  my  judgment, 
whether  there  be  any  express  prohibition  or  restraining  law 
to  preyent  such  rivalry  or  not.  The  grant  itself  in  the  case 
of  an  office  of  this  sort  implies  a  prohibition  againat  its  ex- 
ercise by  others,  unless  they  caa  show  an  equal  authority. 

The  language  of  the  }  6  is  imperative  and,  at  the  same 
time,  explicit.  The  persons  holding  the  office  shall  be  sur- 
veyors ;  they  shall  be  judges  of  repairs ;  sales  shall  be  under 
their  inspection ;  and  they  shall  certify  the  cause  of  damans, 
the  amount  and  the  charge  attending  the  sale.  This  is  tan- 
tamount to  saying,  they  shall  be  the  surveyors  and  the  judges 
and  the  persons  to  perform  the  other  prescribed  duties  and 
no  other  persons  shall  possess  the  same  or  similar  powers. 
Then,  to  what  does  this  exclusive  power  particularly  relate 
and  where  is  its  limit  ?  It  relates  to  a  survey  of  vessels  to 
ascertain  their  seaworthiness  and  the  necessity  and  extent 
of  repairs  to  enable  them  to  prosecute  the  voyage  in  which 
they  are  engaged.  It  does  not,  of  course,  apply  to  or  include 
vessels  lying  in  port  and  requiring  ordinary  repairs  or  over- 
hauling previous  to  taking  on  board  a  cargo :  for,  in  all  such 
cases,  the  master  and  owners  being  alone  interested,  must 
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be  left  to  determine  for  themselves  the  repairs  aod  outfits ;  1848^ 
and  the^  may  or  may  not,  as  they  shall  think  proper,  call 
to  their  assistance  third  persons  to  determine  for  them.  But 
this  provision  of  the  lav  does  apply  to  every  vessel  actually 
engaged  in  the  prosecution  of  a  voyage  and  putting  into  port 
owing  to  some  disaster  or  injury  sustained  which  has  inters 
rupted  its  prosecution  and  also  to  vessels  in  iK)rt  which,  hav« 
ing  taken  cargo  on  board  and  being  about  to  commence  a 
voyage,  have  sprung  aleak  or  met  with  some  accident  to  af^ 
feet  their  safety  in  the  intended  voyage.  These  are  case* 
in  which  the  regularly  appointed  master  and  wardens  of  th* 
port  have  the  exclusive  right  to  hold  surveys  and  to  jiidgi 
of  the  necessity  and  extent  of  repairs  and  to  give  the  proper 
direction  therefor.  The  reasons  for  vesting  this  power  ia 
persons  selected  for  their  skill  and  clothed  with  public  au- 
thority is  obvious  enough :  there  may  be  others  interested  in 
the  safety  of  the  vessel  besides  the  master  and  owners,  ftS 
shippers  of  cargo,  passengers  embarking  or  placing  propert^f 
on  board,  mariners  hired  to  go  the  voyage — all  have  a  right 
to  the  judgment  of  impartial  and  disinterested  men  as  to  th* 
safety  and  ability  of  a  vessel  to  proceed  to  a  successful  tei^ 
mination  of  the  voyage,  after  any  disaster  has  occurred  (^ 
her  calculated  to  increase  the  hazard  or  to  place  property 
and  lives  in  greater  jeopardy.  So,  with  respect  to  vessels 
and  goods  arriving  in  a  damaged  state  and  which,  in  conse- 
quence thereof,  are  required  to  be  sold  for  the  benefit  of  un- 
derwriters out  of  the  city  of  New  York— it  is  conceded  by 
the  defendants  that  the  power  belongs  entirely  and  exclu- 
sively to  the  legally  constituted  master  and  wardens  of  the 
port  to  hold  a  survey  and  attend  the  sales  and  give  the  ne- 
cessary certificates  of  the  result. 

But  it  is  said,  they  can  have  no  such  exclusive  and  com- 
pulsory right  where  a  vessel  or  goods  have  arrived  in  a  dam- 
aged state  and  the  same  are  insured  by  resident  underwri- 
ters who  are  present  to  look  after  their  own  interest  in  the 
property.  I  agree  to  this  proposition.  It  must  be  so.  The 
law  appears  not  to  embrace  the  case  in  terms  and  there  is 
no  reason  why  it  should.  The  owner  or  consignee  and  the 
underwriter  being  on  the  spot  and  seeing  the  damage,  may 
agree  upon  the  amount  to  be  paid  for  loss  without  a  ptevi- 
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1843.      ous  survey  or  they  may  select  any  person  to  appraise  the 
damage  and  agree  to  be  bound  by  his  report  and  award  or, 
if  they  should  deem  a  sale  of  the  damaged  property  advisa- 
BBOMLBT.     ble,  they  may  agree  upon  an  auctioneer  and  the  time  and 
place  of  sale  and  may  attend  to  see  that  the  sale  is  fairly 
conducted;  and  having  the  result  before  them,  they  can  then 
adjust  and  settle  the  amount  of  loss.    And  so,  likewise,  if 
the  property  should  be  abandoned  to  the  underwriter,  he, 
being  present,  may,  at  once,  agree  to  accept  it  and  pay  for  a 
total  loss  and  immediately  take  possession  and  dispose  of 
the  property  in  his  own  way ;  for,  in  all  such  cases,  there  is 
no  necessity  for  the  intervention  of  the  law  through  the  me- 
dium of  public  officers.    But,  if  a  regular  and  formal  survey 
should  be  deemed  advisable  or  expedient  for  any  purpose 
"on  board  of  any  ship  or  vessel  or  at  any  store  in  the  city 
of  New  York  or  along  the  docks  or  wharves  thereof  on  dam- 
aged goods,"  or  '<  on  board  of  any  ship  or  vessel  put  into  the 
port  in  distress  to  ascertain  the  damages  sustained,"  whether 
with  a  view  to  a  sale  at  auction  or  not,  then  it  appears  to 
me  the  port  wardens  are  the  only  persons  who  can  properly 
and  legitimately  make  the  surveys,  because  the  law  has  pre- 
scribed certain  fees  which  they  shall  be  allowed  to  take  for 
every  such  survey  and  for  every  certificate  given  in  conse- 
quence of  finding  damaged  goods  and  for  every  certificate 
of  damages  sustained  by  every  ship  or  vessel  which  has  put 
into  the  port  in  distress.    A  grant  of  fees  or  perquisites 
seems  to  me  necessarily  to  include  within  it  a  grant  of  the 
power  or  authority  to  perform  the  service  for  which  the  fees 
are  given ;  and  it  follows,  also,  that  the  grant  is  and  must  be 
of  an  exclusive  character.    The  words  quoted  from  the  latter 
part  of  the  §  5  are  to  this  effect  and  this  construction  does 
not  conflict  with  the  liberty  which  the  parties  in  interest 
have  to  dispense  with  surveys  altogether  by  their  mutual 
agreement  in  the  cases  which  I  have  supposed  or  to  call  in 
third  persons  of  their  own  choosing  to  perform  a  mere 
friendly  unofficial  act  between  them.    But  such  persons  can- 
not be  employed  as  legally  constituted  surveyors  of  the  port 
nor  as  surveyors  to  make  and  certify  surveys  in  the  manner 
and  similitude  of  port  wardens-surveys,  nor  with  an  inten- 
tion that  they  shall  have  the  same  force  and  effect  or  any 
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other  effect  than  belongs  to  the  acts  of  mere  individuals  in  a       1843. 
matter  of  private  business.  ^.^-^^^^^ 

There  is  a  class  of  cases  which  clearly  belong  to  the  su-  p, 

pervision  of  the  port  wardens  and  in  which  their  services  ^^oulky. 
cannot  be  dispensed  with,  although  there  may  be  no  neces- 
sity for  effecting  a  sale  either  of  the  vessel  or  goods  arriving 
in  a  damaged  state  within  the  letter  of  the  statute.  These 
are  cases  in  which  the  government  is  concerned  in  respect 
to  duties.  The  act  of  Congress  (1  Story's  Laws  of  the  U.  S. 
625,  i  60,)  provides  for  the  unloading  of  vessels  free  from 
duty  which  arrive  in  distress  at  ports  to  which  they  are  not 
bound,  upon  the  production  to  the  collector,  among  other 
things,  of  the  certificate  of  the  wardens  of  the  port  showing 
the  necessity  for  unloading  the  vessel.  If  there  are  such 
officers  as  port  wardens  at  the  place  of  arrival,  they  are  the 
persons  primarily  and  exclusively  entitled  to  hold  the  sur- 
veys and  to  grant  the  certificates  and  the  collector  is  not  au- 
thorized to  receive  the  certificates  of  any  other  persons ;  but 
if  there  be  no  such  officers  at  the  place,  then  the  certificate 
of  other  persons  may  be  received. 

If  there  are  any  other  provisions  in  the  revenue  or  navi- 
gation laws  of  the  country  having  reference  to  official  acts 
of  port  wardens  as  evidence  for  any  purpose,  then  it  is  also 
clear  that,  in  all  those  cases,  they  have  a  right  to  perform 
the  service  exclusively  of  all  other  persons,  unless  the  law 
admits  of  a  concurrent  authority  and  right  in  others  to  do 
the  same  thing. 

Having  thus  shown  what  appears  to  be  the  just  conclu- 
sion in  regard  to  the  law  conferring  powers  upon  the  port 
wardens  and  having  pointed  out  in  what  particulars  it  is  a 
grant  of  exclusive  powers  in  virtue  of  their  office  and  in  what 
eases  their  services  may  be  dispensed  with,  I  would  now  ob- 
serve that  the  appointment  which  the  defendants  have  so 
publicly  exhibited  from  the  Chamber  of  Commerce  and  the 
Board  of  Underwriters  can  be  of  no  avail  to  them  against 
the  legal  rights  of  the  complainants.  If  by  that  appoint- 
ment it  was  intended,  as  it  purports  on  its  face,  to  clothe  the 
defendants  with  authority  as  "  marine  surveyors  for  the  port 
of  New  York"  to  act  in  all  cases  where  surveys  might  be  re- 
quired of  vessels  and  merchandize  and  to  perform  the  same 
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1843.  duties  in  all  respects  as  port  wardens,  then  they  have  greatly 
mistaken  the  hw  and  the  powers  which  these  mercantile 
institutions  possess,  however  venerable  the  one  and  highly 
MOMLBT.  respectable  both  may  be.  They  have  no  authority  to  mako 
such  an  appointment  or  to  sanction  the  establishment  of  a 
self-constituted  and  organized  body  of  persons  for  the  pur* 
pose  of  supplanting  the  lawfully  constituted  board  of  port 
wardens.  Such  an  attempt  would  be  an  act  of  insubordina* 
tion  to  the  laws  of  the  state,  if  not  a  downright  usurpation 
of  the  powers  of  government,  which  it  is  hardly  to  be  sup* 
posed  could  have  been  intended  or  contemplated.  It  is  much 
easier  to  believe  that  what  is  made'  to  assume  the  appear* 
ance  of  an  appointment  of  public  officers  and  the  establish* 
ment  of  a  rival  office  of  marine  surveyors  was  designed 
merely  to  recommend  the  individuals  named  as  suitable  per- 
sons to  be  employed  in  making  surveys  of  sea  damage  wher- 
ever they  can  be  thus  employed  without  encroaching  upon 
Che  rights  of  the  complainants ;  and  it  is  to  be  regretted  that, 
in  granting  that  favor,  they  had  not  used  words  in  that  Urn* 
ited  sense,  instead  of  reconimending  them  as  marine  survey* 
ors  for  the  port  in  all  cases  and  without  any  discrimination. 
It  may  be  further  observed,  that  if  the  office  of  port  war* 
dens  as  established  by  law  is  a  monopoly  and,  for  that  or  for 
any  other  reason  of  state  policy  or  expediency  at  this  day, 
ought  to  be  suppressed  and  the  business  thereof  thrown  open 
to  free  competition  or  if  the  incumbents  for  the  time  being 
are  not  so  competent  or  well  skilled  as  others  may  think 
themselves  to  be  or  be  thought  by  others  to  be  to  discharge 
its  duties,  it  is  not  for  individuals  or  mercantile  associations 
or  combinations  of  any  sort  to  take  the  law  into  their  own 
hands  and  treat  it  as  a  dead  letter.  So  long  as  a  statute  re- 
mains unrepealed,  it  must  be  respected  and  obeyed,  although 
it  may  seem  to  operate  harshly  by  conferring  exclusive  rights 
and  privileges  on  a  few  at  the  expense  of  the  many.  Courts 
of  justice  are  bound  to  aid  a  party  in  possession  of  rights 
whether  they  be  natural  or  artificial  or  such  as  are  the  mere 
creations  of  law,  whenever  those  rights  have  been  infringed 
or  their  destruction  may  be  threatened.  In  the  one  case 
the  grievance  is  redressed  by  the  award  of  damages  and,  in 
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the  other,  a  preyentive  remedy  may  be  sought  for  in  the  ex-       1843. 
traordinary  powers  of  a  court  of  equity. 

Then,  is  the  present  case  one  which  calls  for  the  latter 
remedy  and  is  it  within  the  well  established  bounds  of  this  mo>u«bt. 
court's  jurisdiction  to  grant  it?  It  is  objected,  that  there  is 
a  remedy  at  law.  This  may  be  very  true  ;  but,  still,  it  does 
not  follow  that  chancery  may  not  interfere.  An  action  on 
the  case  every  time  the  complainants'  rights  are  invaded 
would  be  extremely  troublesome.  It  might  keep  the  com* 
plainants  constantly  on  the  alert  to  find  out  when  they  were 
injured  and  where  to  procure  the  necessary  witnesses  to 
prove  it  and  from  the  frequency  of  the  acts  many  of  their 
rights  could  escape  detection.  The  remedy  by  information  in 
the  nature  of  a  quo  warranto  or  by  indictment  as  for  a  misde- 
meanor, which  were  suggested  in  argument,  even  if  the  case 
is  within  the  provisions  of  the  statute  on  either  of  those  sub- 
jects which  is,  at  least,  doubtful,  (2  R.  681,  i  28 ;  lb.  696, 
i  39)  might  not  afford  that  full  and  adequate  relief  to  which 
the  complainants  are  entitled.  It  is  an  old  saying  that  pre- 
vention is  better  than  cure ;  and  it  holds  good  in  cases  of  this 
sort 

Again— it  is  contended  that  the  complainants  should  estab- 
lish their  right  by  a  judgment  at  law  before  coming  into  a 
court  of  chancery.  This,  the  court  will  sometimes  require. 
In  cases  of  doubt  or  difficulty  on  the  law  or  the  facts,  it  is 
discreet  to  await  the  decision  of  a  court  of  law  upon  the 
legal  right  set  up.  But  where  a  clear  case  of  statutory  or 
common  law  right  is  presented  and  the  parly  is  in  the  pos- 
session and  enjoyment  of  the  right  which  is  being  daily  and 
continually  violated,  this  court  may  and  often  does  inter- 
fere without  waiting  the  previous  action  of  another  court : 
Livingston  v.  Van  Ingen,  9  John's  R.  669, 670  and  686-687. 
With  regard  to  the  jurisdiction  of  the  court  of  chancery  in 
eases  of  this  sort,  I  think  it  is  abundantly  established.  Cases 
have  occurred  perfectly  analogous  in  principle  in  which  the 
power  of  this  court  by  injunction  has  been  exercised  without 
hesitation  and  such  cases  are  high  authority  as  precedents. 
Indeed,  it  has  become  a  familiar  principle  of  equity  juris- 
diction to  protect  by  injunction  statutory  rights  and  privi- 
leges which  are  threatened  to  be  distroyed  or  rendered  value- 
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1843.  less  to  the  party  by  unauthorized  interference  of  others. 
The  first  case  I  shall  refer  to  is  the  Croton  Turnpike  Com- 
pany V.  Ryder ^  1  John.  Ch.  R.  611,  where  Chancellor  Kent 
SROMLET.  held  it  to  be  settled  that  any  injunction  is  the  proper  re- 
medy to  secure  to  a  party  the  enjoyment  of  a  statute  privilege 
of  which  he  is  in  the  actual  possession  and  when  his  legal  title 
is  not  put  in  doubt.  The  English  books,  he  observes,  are  full 
of  cases  arising  under  the  branch  of  equity  jurisdiction,  but 
it  was  unnecessary  to  enter  into  a  discussion  of  them,  for  the 
point  had  been  then  recently  settled  in  this  state  on  an  ap- 
peal in  the  case  of  Livingston  v.  Van  Ingen^  in  error  before 
referred  to.  The  jurisdiction  he  considered  very  benign  and 
salutary :  for,  without  it,  the  party  would  be  exposed  to  con- 
stant and  ruinous  litigation  as  well  as  to  have  his  rights  ex- 
cessively impaired  by  frauds  and  evasion. 

The  case  referred  to,  Livingston  v.  Van  Ingen,  deserves 
a  further  notice,  as  being  peculiarly  applicable  to  the  one  in 
hand.  It  arose  out  of  the  grant  of  the  legislature  to  Messrs. 
Livingston  and  Fulton  of  an  exclusive  right  to  navigate  the 
water  of  the  Hudson  by  steam-boats  for  the  period  of  thirty 
years.  The  defendant,  disregarding  that  act  of  the  legisla- 
ture, built  and  put  a  steam- boat  upon  the  river  in  opposition 
to  the  complainants.  They  filed  their  bill  for  an  injunction  ; 
and  upon  an  order  to  show  cause  before  the  then  chancellor, 
Lansing,  he  refused  the  injunction — ^upon  which  the  com- 
plainants appealed  to  the  court  for  the  correction  of  errors. 

The  defendants  insisted  that  the  grant  was  void  on  two 
grounds.  First,  that  it  interfered  with  the  then  power, 
which  belonged  entirely  to  congress,  to  promote  the  progress 
of  science  and  useful  arts,  by  securing  to  authors  and  inven- 
tors the  exclusive  right  for  limited  times ;  and,  second,  that 
it  interfered  with  another  power  vested  in  congress  by  the 
constitution,  viz.,  that  of  regulating  commerce  with  foreign 
nations  and  among  the  several  states — and,  furthermore, 
that  if  the  grant  was  such  as  the  state  legislature  had  a 
right  to  make,  that  the  complainants  should  be  left  to  the 
remedy  which  the  legislature  had  in  the  act  itself  provided, 
viz.,  a  forfeiture  of  the  boat ;  and  that,  at  all  events,  the  court 
of  chancery  ought  not  to  interfere  by  injunction,  until  these 
questions  of  law  were  determined  and  the  right  to  the  ex- 
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elusive  navigation  of  the  river  was  established.  It  was^  1843. 
however,  decided,  by  the  unanimous  opinions  of  the  judges, 
to  be  a  proper  case  for  the  interference  of  the  court  by  in-  '  V.' 
junction,  even  in  that  preliminary  stage  of  the  cause.  That  bromlit» 
the  chancellor  ought  to  have  granted  it ;  enjoining  the  de- 
fendants until  the  hearing  of  the  cause ;  and  then  to  be  made 
perpetual,  if  the  claim  should  be  sustained :  and  the  cause 
was  remitted  to  the  chancellor  with  directions  to  issue  the 
injunction.  Although,  some  years  afterwards,  the  Livingston 
and  Fulton  monopoly  of  steam-boat  navigation  in  the  waters 
of  New  York  was  destroyed  by  the  decision  of  the  supreme 
court  of  the  United  States,  in  the  great  case  of  Cfibbans  v. 
Ogden,  9  Wheaton  R.  1,  upon  the  constitutional  objection 
of  its  grant  being  repugnant  to  the  power  vested  in  congress 
to  regulate  commerce  which  was  held  to  be  exclusively  there, 
and  no  part  of  which  could  be  exercised  by  a  state ;  yet  that 
decision  did  not  reach  the  point  of  chancery  jurisdiction  to 
sustain  a  statutory  right  or  privilege  under  a  supposed  valid 
grant  by  its  injunction,  and  that,  too,  in  the  inception  of  the 
controversy  before  the  merits  can  be  finally  determined.  So 
far  from  its  impugning  the  doctrine  of  the  state  court  upon 
that  subject,  the  same  high  tribunal  in  the  case  of  Osbom  v. 
The  Bank  of  the  United  States^  decided,  at  the  same  term, 
9  Wheaton  739,  that  an  injunction  was  properly  granted 
to  prevent  the  franchise  of  a  corporation  from  being  destroyed, 
as  to  restrain  a  party  from  violating  it,  by  attempting  to  par- 
ticipate in  its  exclusive  privileges.  The  remarks  of  chief 
justice  Marshall  in  his  opinion  of  that  case,  on  pages  841, 
842,  have  a  strong  bearing  in  more  respects  than  one  on  the 
case  in  hand. 

In  The  Newburgh  Tumpilce  Company  v.  Miller^  5  John. 
Ch.  R.  101,  Chancellor  Kent  again  holds  to  this  general  doc- 
trine that  where  one  has  a  grant  of  a  ferry-bridge  or  road, 
with  the  exclusive  right  of  taking  tolls,  the  erection  of 
another  ferry-bridge  or  road  so  near  it  as  to  create  a  compe- 
tition injurious  to  such  franchise  is,  in  respect  to  such  fran- 
chise, a  nuisance :  and  this  court  will  grant  a  perpetual  in- 
junction to  secure  the  enjoyment  of  the  statute  franchise  and 
prevent  the  use  of  the  rival  establishment.  I  may  safely 
rest  upon  these  authorities  as  perfectly  decisive  of  the  present 
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1843.  application :  for  I  know  not  how  to  distinguish  this  ease  in 
principle  or  on  what  ground  to  place  it  where  it  will  be  be* 
yond  the  reach  of  their  direct  influence. 
9ROM0LBT.  It  is  unnecessary,  therefore,  to  consider  very  particularly 
another  ground  on  which  the  extraordinary  powers  of  a  court 
of  equity  are  sometimes  invoked.  It  is  this — ^that  supposing 
that  the  complainants  have  not  the  exclusive  right  to  perform 
the  duties  which  port  wardens  have  been  accustomed  to 
perform,  yet  being  oj^nized  as  a  board  or  public  o£Bice,  the 
defendants  have  no  right,  with  the  motives  and  intentions 
imputed  to  them  and  not  yet  denied,  to  establish  a  rival 
oflke  with  a  precisely  similar  organization  for  doing  busi* 
ness.  That  although  they  have  adopted  a  different  name, 
it  is  such  an  assimilation  of  their  business  and  calling  with 
that  of  the  complainants  as  is  calculated  to  mislead  the 
public  and  to  produce  deception  and  fraud.  Numerous  cases 
have  occurred  of  that  character  in  which  the  court  both  here 
and  in  England  has  promptly  interfered  to  prevent  the  mis* 
ehie£  One  of  the  most  striking  is  the  OmnUms  casCf  3 
Keen's  R.  213,  cited  by  Chancellor  Walworth  in  Bell  v.Locke^ 
8  Paige's  C.  R.  76.  There,  an  injunction  was  granted  and 
sustained  upon  an  appeal,  to  prevent  the  defendant  from 
running  an  omnibus,  having  upon  it  such  names,  words  and 
devices  as  to  form  a  colorable  imitation  of  the  words,  names 
and  devices  which  had  been  previously  placed  on  the  omni- 
busses  of  the  plaintiffs  with  the  evident  intention  of  obtain- 
ing a  part  of  the  business  by  misleading  and  deceiving  the 
public.  According  to  the  bill  of  the  port  wardens,  their  case 
would  seem  to  be  brought  within  that  principle :  but  it  is  not 
necessary  to  place  the  decision  which  I  am  now  called  upon 
to  make  upon  that  ground.  The  other  view  of  the  case 
which  I  have  endeavored  to  present  entitles  the  complain- 
ants, in  my  opinion,  to  an  injunction,  though  not  to  the  full 
extent  prayed  for,  inasmuch  as  the  defendants  individually 
have  a  right  in  common  with  all  other  citizens  to  be  em- 
ployed to  make  surveys  to  appraise  damages  and  arbitrate 
whenever  called  upon  or  requested  to  do  so  by  the  mutual 
consent  of  the  owner  or  consignee  and  the  domestic  or  resi- 
dent underwriter  upon  vessels  or  goods  arriving  damaged 
or  becoming  damaged  in  port  where  all  parties  in  interest 
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are  present  and  think  proper  to  dispense  with  a  regular  and       1643. 

official  survey  by  the  port  wardens  and  to  employ  them  in 

their  private  capacities  as  citizens  or  individually  to  perfonn 

the  service ;  with  this  modification  or  exception  the  injunc*     ssomlb^, 

tion  must  go  as  prayed  for. 

There  is  another  objection  rather  of  form  than  of  sub- 
stance which  was  taken  upon  the  argument  and  must  not 
be  entirely  overlooked.  The  objection  is  that  the  bill  is  erro- 
neously filed  in  the  individual  names  of  the  master  and 
wardens  and  their  clerk  and  should  be  in  their  corporate 
name.  This  objection  I  think  is  not  well  taken.  They  are 
a  corporation  for  certain  purposes,  that  is  to  say,  they  have 
a  name  in  law  by  which  they  may  sue  for  fines  and  penal- 
ties which  the  law  itself  imposes  in  certain  cases.  But  in 
all  other  cases  and  in  all  matters  of  business  they  are  so 
many  individuals  associated  together  for  one  common  object 
in  which  they  are  all  interested  and  the  income  and  emolu- 
ments of  which  are  equally  divided  among  them.  They 
have  a  common  benefit  and  bear  a  common  burthen  as  part- 
ners ;  and  for  any  injury  or  disturbance  which  afiects  that 
common  interest,  I  can  perceive  no  difficulty  in  allowing 
them  to  pursue  the  appropriate  remedy  in  their  own  proper 
names. 


Nate. — This  case  was  carried  to  the  chancellor  on  an  ap- 
peal ;  and  while  pending  before  him,  the  act  of  March  29, 
1844,  was  passed  (Laws  of  1844,  ch.  89,  p.  81,)  declaring 
the  rights  and  for  the  relief  of  the  master  and  wardens  of 
the  port  of  Mew  York.  By  that  act,  the  defendants,  as  well 
as  all  other  persons,  are  expressly  prohibited  from  perform- 
ing or  exercising  or  attempting  or  offering  to  perform  or  ex- 
ercise any  of  the  powers,  functions  or  duties  of  the  master 
and  wardens  of  the  port  of  ,New  York  conferred  on  or  re- 
quired of  them  by  law  or  by  the  act  of  February  1819,  or  to 
receive  any  fee  or  reward  ipr  any  such  service — which  pow- 
ers, functions  and  duties  are  declared  to  be  exclusively  ves- 
ted in  and  to  belong  to  the  master  and  wardens  of  the  port 
of  New  York  by  virtue  of  their  office.  Under  that  act  what^ 
ever  the  complainants  are  authorized  to  do  by  virtue  of  their 


TYACK 
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are  cases  in  the 

1843.  office  the  above  defendants  and  all  others  are  prohibited 
from  doing  under  a  heavy  penalty. 

The  chancellor,  however,  gave  an  opinion,  recognizing 
BROMLET.  the  decision  of  the  vice-chancellor,  except  on  one  point ;  and 
that  was,  in  relation  to  the  right  of  the  wardens,  as  ex  officio 
surveyors,  to  survey  "  aU  damaged  goods  brought  into  the 
port  of  New  York  in  any  ship  or  vessel."  They  had  that 
exclusive  right  by  the  provisions  of  the  act  of  1769.  It  was 
incorporated  into  §  8  of  1784  (1  Greenl.  89) ;  and  the  above 
words  were  contained  in  i  308  of  the  revised  act  of  1813,  (2 
R.  S.  of  1813,  p.  459.)  But  from  intention  or  accident,  the 
words  were  left  out  in  the  law  of  1819.  The  chancellor 
considered  that  the  statement  of  a  tariff  of  fees  in  the  last 
mentioned  act,  while  it  showed  that  the  wardens  were  not 
prohibited  from  acting  in  cases  not  expressly  marked  by  the 
statute,  yet  that  the  fixing  of  such  a  tariff  did  not  give  the 
complainants  the  exclusive  right  to  such  service  or  allow 
them  to  enjoin  others  from  performing  similar  services. 

As  to  the  main  question,  his  honor  observed : 

"  I  agree  with  the  vice-chancellor  that  the  powers  given 
to  the  complainants  by  the  fifth  section  of  the  act  of  Febru- 
ary 1819,  (Laws  1819,  p.  13)  were  in  the  nature  of  a  fran- 
chise and  in  their  nature  exclusive,  until  the  legislature 
should  think  proper  to  repeal  or  modify  the  law  or  should 
authorize  others  to  perform  the  same  duties.  The  statute 
creates  or  provides  for  the  appointment  of  public  officers  and 
devolves  upon  them  certain  powers  and  duties  which  the 
interest  of  the  public  requires  should  be  performed  by  per- 
sons duly  authorized  and  selected  in  the  mode  prescribed 
by  the  sovereign  power  of  the  state.  It  was  a  palpable  usur- 
pation of  power,  therefore,  for  another  body  of  men  to  at- 
tempt to  perform  the  duties  assigned  to  these  officers  under 
a  different  name  of  office  and  to  establish  a  tariff  of  fees  of 
office  for  the  discharge  of  such  duties. 

'<!  have  no  doubt  that  the  chamber  of  commerce  and  the 
board  of  underwriters  of  the  city  would  be  perfectly  safe 
persons  to  entrust  with  the  selection  of  officers  to  perform 
these  particular  duties.  But,  the  sovereign  power  of  the 
state  had  not  thought  proper  to  entrust  them  with  that  power. 
They,  therefore,  mistook  the  duty  which  they  owed  to  that 
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\  sovereign  power,  when  they  assumed  to  constitute  a  board       1843. 

of  public  agents  to  discharge  the  duties  which  the  legisla- 
ture had  conferred  upon  a  board  of  officers  to  be  appointed 
by  the  goyernor  and  senate."  ™"  chelma 


Beers  v.  The  Chelsea  Bank. 


A  receiver  is  not  to  be  discharged  on  his  own  application,  where  his  duties 
are  not  ended,  unless  he  shows  good  cause,  especially  where  it  might 
affect  parties.  His  mere  desire,  though  coupled  with  a  statement  of  com- 
plication of  accounts  and  the  necessity  of  losing  much  time  in  the  busi- 
ness of  his  receivership,  is  not  sufficient. 


Petition  of  Mr.  John  E.  White  to  be  discharged  from    Jiine  16, 
his  duties  as  receiver  of  the  Chelsea  Bank.    It  showed  that,       1843. 
although  all  or  nearly  all  the  property  of  the  Chelsea  Bank  «^"^T^^ 
which  had  come  to  the  hands  of  the  petitioner,  as  such  re-  p^Q^ice 
ceiyer,  had  been  sold  and  disposed  of  and  the  proceeds  ap- 
plied under  the  order  of  the  court,  yet,  it  would  take  much 
time  and  labor  and  require,  probably,  a  long  and  protracted 
investigation,  in  consequence  of  the  con^>licated  nature  of 
the  accounts  of  the  bank,  to  close  its  affairs  and  those  of  the 
receiver.    That  the-petitioner,  in  consequence  of  the  pres- 
sure of  other  business  engagements  and  being  wholly  una- 
ble to  ascertain  from  the  books  of  the  said  bank  a  full 
knowledge  of  all  its  transactions,  was  unable  to  close  the 
business  of  the  said  bank  advantageously ;  and  it  was, 
therefore,  desirable  and  for  the  benefit  and  interest  of  the 
estate  and  elBfects  of  the  said  the  Chelsea  Bank,  that  another 
receiver  should  be  appointed  in  the  place  and  stead  of  the 
petitioner. 

Mr.  WkUcj  for  the  petitioner. 

Mr.  Dafflcy  for  a  creditor,  opposed. 


yCBRfl 
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1843.  The  Tice-Cbancellob  : — ^It  is  by  no  means  a  matter 

of  course  to  change  a  receiver  upon  his  own  application. 
He  must  show  some  reasonable  cause  why  he  should  be 
TBMcuEiMA  relicved  from  performance  of  duties  which  he  has  volun- 

BANK 

tarily  agreed  to  perform ;  and  then  he  will  be  entitled  to 
costs  of  his  application  :  6  Mad.  G.  R.  266 ;  Edwards  on 
Receivers,  547;  and,  especially,  should  this  be  required 
where  his  discharge  and  the  appointment  of  another  in 
his  place  may  inconvenience  parties  in  interest  and  third 
persons.  I  consider  that  the  receiver  has  not  shown  suffi- 
cient grounds  to  be  discharged.  The  reasons  assigned 
are  only  such  as  might  excuse  every  man  of  business  and 
person  of  capacity  for  such  a  trust  from  accepting  it  or,  if 
taken,  from  going  through  with  the  duties  of  the  appoint* 
ment  Mr.  White  must,  consequently,  continue  to  act  until 
the  objects  of  his  trust  are  accomplished. 
The  prayer  of  his  petition  is  denied. 
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1843. 


Peters  v,  Mortimer. 


Although  there  may  be  a  defence  to  an  action  at  law  in  a  matter  of  tuory, 
yet,  a  bill  will  hold  to  compel  the  giving  up  of  eecorities  left  as  collateral 
eecority  for  the  usurious  debt  and  an  injunction  will  be  a  consequence  to 
stay  the  action. 


This  case  came  up  on  an  order  to  show  cause  why  an    j^^^  27. 
injunction  should  not  issue.  1843. 

By  the  bill,  it  appeared,  that  the  defendant  Richard  Mor-     *---v--^ 
timer,  in  the  month  of  November  one  thousand  eight  hun-  ^^^^^' 
dred  and  thirty-nine,  had  money  to  loan ;  and  that  the  jj' 
defendant,  John  R.  Peters,  was  desirous  of  borrowing  three  JuriJdiC' 
thousand  dollars  until  the  spring  of  the  next  year;  and  tion. 
offered  to  the  defendant,  if  he  would  make  such  loan,  to  Injundim. 
allow  two  per  cent,  per  month  for  forbearance  and  to  de-  Delivering 
posit  three  certificates  of  deposit  of  the  Southern  Life  In-  ^^^  ^ecuri' 
surance  and  Trust  Company  made  out  for  one  thousand 
dollars  each.    The  defendant  consented  to  make  the  loan, 
provided  the  complainant  would  get  friends  to  endorse  the 
certificates,  which  he  did,  procuring  the  endorsements  of 
O.  Holmes  and  Fellows,  Wadsworth  and  Co.    On  the  loan, 
the  defendant  claimed  and  insisted  on  the  payment  of  about 
seventy-six  62-100  dollars  more  than  the  two  per  cent,  per 
month,  (such  sum  and  the  two  per  cent,  amounting  to  three 
hundred  and  forty-three  dollars,)  the  defendant  giving,  at 
the  time,  as  a  reason  for  the  additional  charge  of  seventy- 
six  52-100  dollars  that  he  was  obliged  to  run  the  risk  of 
the  usury  laws  and  that  there  might  be  more  danger  in 
such  a  transaction  than  in  the  purchasing  of  notes  of 
strangers  in  the  street.    The  money  not  being  paid  in  the 
spring,  the  defendant  threatened  suit ;  and  did  commence 
an  action  against  the  said  Fellows,  Wadsworth  &  Co.  the 
endorsers  of  the  certificates,  which  stood  ready  for  trial. 

The  complainant's  bill  charged  usury ;  waived  any  an- 
swer under  oath ;  and  prayed  that  the  said  defendant 
might  be  decreed  to  surrender  and  give  up  to  the  complain- 
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1843.  ant  the  said  three  certificates  of  deposite ;  discontinue  the 
^-^^'^"^     said  action ;  and  discbarge  the  complainant  and  his  endor* 

PETERB      g^^  £^^  ^jj  liability,  &c.    Mortimer  was  the  only  defen- 
MORTiMBR.    dant  in  the  bill. 

Mr.  (y  Conor f  on  showing  cause,  insisted  that  the  en* 
dorsers,  composing  the  firm  of  Fellows,  Wadsworth  &  Go. 
should  have  been  made  parties  and  that  they  would  have 
power  to  non-pros  in  the  actions  at  law,  if  the  defendant 
here  were  restrained  in  it;  and  that  the  bill  asked  for 
no  discovery,  while  usury  was  a  good  defence  at  law: 
Mitchell  V.  Oakley ^  7  Paige's  C.  R.  68 ;  Perrine  v.  Striker^ 
lb.  698 ;  Folsom  v.  Blake^  3  Edwards'  V.  C.  Rep.  442. 

Mr.  D.  E.  Wheeler,  in  reply.  The  object  of  the  bill  is 
to  get  back  the  securities. 

On  any  motion  for  judgment  of  norirpros,  it  would  be  a 
good  answer  by  the  defendant  that  he  was  enjoined  in  his 
actions  by  John  R.  Peters,  the  complainant. 

July  22,        The  Yice-Chancellor  : — One  object  of  this  bill  is  to 

1844.  obtain  a  surrender  or  delivery  up  of  three  certificates  of 
deposit  which  may  be  valid  instruments  in  the  hands  of 
the  complainant  against  the  Southern  Life  Insurance  and 
Trust  Company.  If  there  be  usury  in  the  transaction  be- 
tween the  complainant  and  defendant,  it  does  not  affect  the 
securities  as  against  the  company. 

The  alleged  usury  may,  for  any  thing  appearing  to  the 
contrary,  be  proved  on  the  trial  at  law.  The  bill  waives 
all  discovery  from  the  defendant ;  but  a  trial  and  even  the 
defeating  of  the  action  at  law  would  not  answer  the  pur- 
pose of  this  bill.  In  order  to  obtain  the  object  required, 
namely,  a  delivery  up  of  the  securities,  it  will  be  necessary 
and  right  that  this  court  should  assume  jurisdiction  and 
grant  an  injunction. 

Order,  that  an  injunction  issue ;  and  that  the  bond  which 
has  been  filed  remain  as  a  security. 
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1843. 


Walworth  v.  Anderson  et  al. 


WALWORTH 

V, 
ANDBEIOV. 


Where  a  resale  was  obliged  to  be  had  owing  to  the  solicitor  and  master  not 
having  attended  sufficiently  in  selling  to  a  description  of  the  premises  as 
contained  in  the  decree,  the  court  refused  to  the  solicitor  his  costs  on  the 
tadotion  discharging  former  purchasers  and  to  the  master  his  costs  and  ad- 
vertising of  the  first  sale. 


Decree  for  sale  of  premises,  mentioning  a  party  wall.   No    June  27, 
reference  was  made  to  it  at  the  time  of  sale  ;  the  purchasers       1843. 
refused  to  take  the  property ;  and  they  were  let  oflf  by  the  J^^T"^^ 
court — and  on  the  nineteenth  day  of  April  1843,  a  re-sale  j^    ^ 
was  ordered.    The  master  was  required  expressly  to  explain  Mctster'. 
the  matter  of  this  party  wall  in  one  of  the  conditions  of  the  Solicitor. 
re-sale.  Costs, 

The  ultimate  sale  did  not  nett  near  so  much  as  the  prior 
one ;  and  on  a  present  motion  for  confirmation  of  the  mas- 
ter's report,  a  question  was  mooted  as  to  allowing  any  costs 
in  relation  to  the  vacated  sale. 

The  Vice-Chancellor  : — It  is  now  evident  that  the  in- 
fants to  whom  the  money  in  this  case  belongs,  have  been 
seriously  prejudiced  by  the  re-sale.  The  court  was  obliged 
to  relieve  the  former  purchasers,  because  of  the  loose  man- 
ner in  which  the  property  had  been  put  up  and  sold.  This 
was  the  fault  of  both  solicitor  and  msister.  The  description 
of  the  property  as  given  in  the  mortgage  and  in  the  decree, 
speaking  as  it  does  of  a  party  wall,  was  sufficient  to  have 
put  them  on  inquiry  as  to  how  the  property  should  be  sold 
with  reference  to  party  walls  or  other  circumstances  which 
might  affect  the  sale ;  and  yet  no  inquiries  were  made  and 
no  heed  taken  of  the  fact — leaving  the  purchasers  in  the 
dark  and  to  find  out  afterwards  that  they  had  been  misled. 
Under  these  circumstances,  I  think  the  solicitor  for  the  com- 
plainant must  forego  his  costs  on  the  motion  to  discharge 
the  purchasers  and  of  the  order  for  a  re-sale ;  and  that  the 
master  must,  also,  be  content  to  receive  the  costs  and  expen- 
ses of  only  once  advertising  and  selling  the  property. 

Order,  therefore,  that  the  present  sale  be  confirmed ;  and 
Vol.  IV.— 36 
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1813.  that  the  master  take,  out  of  the  proceeds,  only  the  costs  of 
advertising  and  selling  the  property  as  directed  by  the  order 
of  the  nineleenth  day  of  April  one  thousand  eight  hundred 
TALBNTiNE.  aud  forty-threc,  including  his  commissions  upon  the  latter 
sale  and  that  the  complainants'  solicitor  be  allowed  no  costs 
upon  the  motion  to  discharge  the  former  purchasers  or  for 
the  re-sale. 


OREOORY 

V, 


Gregory  v.  Valentine. 


A  defendant  in  a  bill  filed  by  a  judgment-creditor  cannot  be  compelled  to  dis- 
cover property  to  a  later  date  than  the  filing  of  the  bill.  If  a  discovery  to 
a  later  date  is  required,  a  supplemental  bill  should  be  filed. 


Julff  5,  Judgment  creditor's  suit ;  and  exceptions  to  the  answer : 

1843.  1st,  on  the  ground  that  the  bill  required  the  defendant  to  an- 

^-^^^7^  swer  as  to  property  up  to  the  time  of  filing  his  answer ;  and, 

Pleading.  2Qd,  that  he  had  not  sufficiently  set  forth  the  value  and  par- 

Creditor  ^^^^^^  o*  "^s  wearing  appareL 

Atiswer. 

Exception.      Mr.  Garr^  for  the  complainant. 

Mr.  Alexander  Wellsy  for  the  defendant. 

Oct.  16.  The  Yice-Ghancellor  : — The  master  has  fallen  into  an 
error  in  supposing  that  the  defendant  was  bound  to  answer 
whether  he  had  property  at  the  time  of  putting  in  his  an- 
swer, although  his  answer  contains  a  full  denial  of  any  pro- 
perty at  the  time  of  the  filing  of  the  bill.  Taking  that  de- 
nial as  true  or  not  disproved,  the  complainant  can  have  no 
decree  against  the  defendant  upon  the  present  bill,  although 
it  may  turn  out  that  the  defendant  was  possessed  of  or  enti- 
tled to  subsequently  acquired  property.  It  is  immaterial  to 
the  present  bill  whether  such  is  the  fact  or  not.  If  the  com- 
plainant has  reason  to  believe  there  is  after-acquired  proper- 
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ty  be  must  resort  to  a  supplemental  bill  in  order  to  discover       1843. 
and  have  it  applied. 

Nor  is  the  present  bill  to  be  considered  as  calling  for  a 
disclosure  of  property  at  the  time  of  putting  in  the  answer,  ▼Ar.iNTiNR 
except  it  should  be  of  such  property  as  he  also  had  at  the 
time  of  the  filing  of  the  bill  and  on  which  the  complainant 
had  thereby  acquired  a  lien.  When  such  property  is  dis- 
closed, it  is  proper  the  defendant  should  be  required  to  say  * 
whether  it  is  still  in  his  possession  or  how  otherwise  at  the 
time  of  answering,  in  order  that  it  may  be  delivered  over  or 
traced  and  be  taken  possession  of  or  recovered  by  a  receiver. 
This,  I  consider  to  be  the  legitimate  purpose  of  the  call  in 
the  bill  for  a  discovery  of  property  "  as  well  at  the  time  of 
filing  the  bill  as  until  and  at  the  time  of  filing  his  answer 
thereto,"  showing  that  a  continuando  is  meant ;  and  that  he 
may  answer  "  with  express  reference  as  well  to  the  one  time 
as  the  other"  does  not  vary  or  enlarge  the  meaning.  For 
these  reasons,  I  am  of  opinion  that  all  these  exceptions, 
namely,  the  first,  second,  third,  fifth  and  sixth  exceptions, 
should  have  been  disallowed.  There  is  nothing  to  show 
that  the  service  of  the  subpoena  was  on  a  day  different  from 
the  day  of  filing  the  bill  and  that  point  taken  in  the  fifth 
and  sixth  exceptions  and  in  the  argument  is,  therefore,  of 
no  avail. 

The  fourth  exception  turns  upon  a  different  point,  namely, 
that  the  defendant  has  not  disclosed  the  particulars  nor  the 
value  of  his  wearing  apparel.  I  have,  heretofore,  repeatedly 
decided  that  the  defendant  is  bound  to  do  this,  under  a  call 
to  set  forth  (as  in  this  bill)  the  nature,  amount  and  value  of 
all  his  property ;  and  that  he  cannot,  as  •n  this  instance, 
excuse  himself  by  determining  for  himself  that  it  is  his  ne- 
cessary wearing  apparel :  Brown  v.  Montgomery,  3  Ed- 
wards's C.  R.  278.    This  exception  was  properly  allowed. 

Order,  &c. 
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1843. 


HoLLET  and  others  v.  S.  G.  and  others. 


Commiflsioiis,  in  the  two-fold  capacity  of  ezecator  and  trustee,  not  allowed. 

U  wndd  seeMf  that  where  there  is  no  direct  and  pointed  allegation  of  miscon- 
duct in  the  bill  against  executors  lending  money  upon  insufficient  security 
or  contrary  to  the  directions  of  the  will,  they  will  not  be  held  personally  lia- 
ble on  a  reference  to  account  where  a  loan  has  been  made  on  personal  se- 
curity. 

Where  a  beneficiary  under  a  will  had  liberty  to  draw  out  a  specified  sum,  bat 
passively  chooses  to  let  it  remain  undemanded  in  the  executor's  hands, 
such  beneficiary  cannot,  afterwards,  claim  interest  upon  it. 


July  12,        On  exceptions  to  master's  report.    The  points  sufficiently 
lb43.       appear  in  the  opinion  of  the  court. 


Executors 
and  Trus- 
tees. 

CammiS' 
sions. 
Interest. 


Mr.  /.  Blunt,  for  the  parties  excepting  to  the  report 
Mr.  H.  E.  DavieSj  in  opposition. 


The  Vice-Chancellor  : — All  parties  have  acquiesced 
Feb.  13.  *^  ^h®  master's  report,  but  Samuel,  who  has  taken  five  ex 
ceptions,  and  Sarah  and  Martha  who  have  taken  two.  Sam* 
uel  first  excepts,  because  the  master  has  not  allowed  him 
commissions  for  receiving  and  paying  the  income  of  the 
estate  as  trustee  under  the  separate  trusts  created  by  the 
will.  The  master  has  allowed  him  commissions  as  execu- 
tor ;  and  the  rate  and  manner  of  compensation  are  such  as 
the  statute  has  prescribed  and  the  repeated  decisions  of  the 
court  have  sanctioned.  The  reasons  assigned  by  the  master 
against  the  allowance  of  commission,  in  the  two  fold  capa- 
city of  executor  and  trustee,  are  very  satisfactory.(a)  This 
exception  must,  therefore,  be  disallowed. 

The  second  and  third  exceptions  seem  to  be  entirely  un- 
founded in  point  of  fact.    At  least,  I  am  unable  to  discover,  * 
from  the  papers  before  me,  the  particular  items  or  parts  of 
the  accounts  to  which  they  relate.    Both  must  be  overruled. 

The  fourth  exception  is  the  important  one ;  and  it  presents 


(a)  And  see  Valentine  v.  ValejUine^  2  Barbour's  Chancery  R.  430. 
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the  question,  whether  the  executor,  Samuel,  can  be  charged  1843. 
with  the  bad  debts  created  by  the  loan  of  monies  to  Ward  ? 
The  master,  it  appears,  was  doubtful  whether  he  could  go 
into  the  subject  under  the  bill  and  the  order  of  reference  and 
objections  laid  before  him  to  the  accounts  which  lie  was  to 
pass  upon.  The  bill  contains  no  specific  allegation  of  mis- 
conduct of  the  executors  in  lending  money  upon  insufficient 
security  or  contrary  to  the  directions  of  the  will.  In  Smith  v.  ' 
Smith,  4  Johns.  Ch.  R.  286,  Chancellor  Kent  has  said,  that 
guardians,  executors,  &c,  are  not  to  be  answerable  for 
breaches  of  duty  not  alleged  in  the  bill.  There  is,  in  the 
bill  in  this  cause,  the  general  allegation  that  the  complain- 
ants have  discovered,  from  inspection  of  the  executor's  books, 
great  and  manifold  acts  of  improper  conduct  on  the  part  of 
the  executors,  and  of  misapplication  of  the  funds  of  the  es- 
tate ;  but,  the  specifications,  in  support  of  this,  make  no  men- 
tion of  loans  contrary  to  the  directions  of  the  will  or  upon 
insufficient  securities.  Nor  is  there  anything  in  the  consent 
order  of  the  ninth  of  July,  one  thousand  eight  hundred  and 
thirty-nine  (by  which  Thomas  was  appointed  to  take  and 
state  the  accounts  of  the  estate,  &c,)  authorizing  an  inquiry 
into  any  such  improper  conduct  The  compromising  spirit 
and  tenor  of  that  order  would  seem  to  forbid  it ;  and  I  think 
the  parties  must  be  deemed  to  have  waived  all  claim  upon 
the  executors  or  either  of  them  personally  to  make  good  any 
loss  from  such  cause.  Besides,  if  this  matter  could  properly 
be  inquired  into  under  the  order  and  amicable  proceedings 
in  the  cause,  it  is,  at  least,  doubtful,  on  the  testimony,  whe- 
ther Samuel  ought  to  be  charged  individually  with  the  loss  of 
the  Ward  debt.  Though  the  loan  was  made,  in  the  first  in- 
stance, upon  personal  security,  yet,  security  by  mortgage 
was  afterwards  obtained  and  which,  at  the  time,  was  deemed 
sufficient.  This  might  have  excused  the  executor  from  a 
loss  arising  from  a  subsequent  and  unforeseen  depreciation. 
Upon  the  whole,  therefore,  I  am  of  opinion  that  Samuel's 
fourth  exception  is  well  taken  and  must  be  allowed ;  and  re- 
lieving him  from  this  loss,  the  balance  reported  against  Sam- 
uel must  be  reduced  to  sixteen  thousand  six  hundred  and 
seventy-two  dollars  and  fifty-six  cents  as  suggested  and 
shown  by  the  report  itself. 
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1843L  The  fifth  exception  will  be  obviated  by  directions  in  the 

decree,  based  upon  the  report  as  now  confirmed. 

luiA^tj  Then,  as  to  the  two  exceptions  of  Sarah  and  Martha,  be- 
cause they  have  not  been  allowed  interest  on  the  three  thou- 
sand dollars,  which  each  was  entitled  to  draw  out  of  their 
shares  of  the  estate  devised  in  trust  and  on  the  distributive 
share  of  the  deceased  sister  Elizabeth. 

The  three  thousand  dollars  to  each  is  not  given  as  a  le- 
gacy payable  at  the  age  of  twenty-one  and  therefore  enti- 
tling them  to  interest  if  not  paid  when  due,  but  it  is  a  sum 
which  they  might  call  for  and  receive  to  themselves  out  of 
their  trust  shares,  free  from  the  trust  created  by  the  will ; 
and  if  they  did  not  receive  the  money,  it  must  be  supposed 
to  be  from  choice  and  they  cannot  claim  interest  upon  it  as 
upon  a  payment  which  was  withheld  from  them.  So  long 
as  the  money  remained  in  trust,  they  would  be  entitled  and 
I  presume  have  been  allowed  the  income  from  it  as  a  part 
of  their  trust  estate.  So  with  respect  to  the  distributive 
shares  of  the  deceased  sister's  portion.  If  they  do  not  receive 
interest  on  them  now  specifically  as  such,  they  get  it  in  the 
shape  of  income  as  upon  the  trust  fund.  These  exceptions 
are  overruled. 

Order,  overruling  all  the  exceptions  to  the  master's  report 
except  the  fourth  taken  by  Samuel.  The  report  modi- 
fied, d&c. 
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BANK  COMMIS* 
•lOWEBa 

Bank  Commissioners  op  the  State  or  New  York  v.         «• 

The  La  Payette  Bane.  ^  nlJ^^ 


Interest  aHowed  on  bank  notes  from  the  day  of  demflnd  ont  of  the  Borplns 
effixts  of  a  bank  in  a  receiyer's  hands ;  each  baak  having  been  wound 
up  throngh  this  court,  but  not  on  the  ground  of  insolvency. 


A  receiver  had  been  appointed  of  the  money,  property    ^dy  27. 
and  effects  of  The  La  Fayette  Bank  of  the  city  of  New       lb43. 
York;  and  an  order  was,  thereafter,  eattred,  authorizing   V-^"^^^^ 
such  receiver  to  pay  in  full,  without  inteiest,  all  the  debts  ^^^^* 
and  demands  of  the  bank.    This  had  been  done.    A  sur-  n^/^. 
plus  still  remained  in  the  receiver's  hauls,  which  would  Receiver. 
go  to  the  shareholders. 

A  petition  of  the  American  Exchange  Bank  now  came 
before  the  court,  suggesting  the  right  to  inierest.  The  pe- 
tition showed  that,  on  the  nineteenth  day  of  February  one 
thousand  eight  hundred  and  forty-two,  the  petitioners  were 
the  bona  fide  holders  and  owners  of  divers  iMink  bills  issued 
by  the  La  Fayette  Bank,  amounting  to  three  thousand  and 
eighteen  dollars ;  that  on  the  said  nineteenth  of  February, 
the  petitioners  caused  due  demand  to  be  made  at  the  bank- 
ing house  of  the  La  Fayette  Bank  for  the  pa3rmeiit  of  the 
said  bills  and  that  payment  thereof  was  then  and  there  re- 
fused ;  that  they  continued  to  be  the  holders ;  that,  under 
an  order,  payment  of  the  bills  had  been  made  by  the  re- 
ceiver, exclusive  of  interest ;  that  the  petitioners  received 
the  principal  monies  without  prejudice;  and  that  theie  were 
still  sufficient  funds  in  the  receiver's  hands  to  pay  the  in- 
terest.   Prayer  accordingly. 

Mr.  Titusy  for  the  petitioners. 

Mr.  Bonney  and  Mr.  Roe^  contra. 

The  Vice-chancellor  : — ^This  claim  for  interest  is  not    Sept.  26. 
within  the  31st  section  of  ttie  act  incorporating  the  La 
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1843.      Fayette  Bank,  giving  ten  per  cent  by  way  of  damages  in 

-^*^>^^^     lieu  of  interest  for  the  'non-pa3n3ient  of  their  evidences  of 

^^noszM^'^  debt  upon  demand  and  refusal.    That  section  is  not  in- 

V-  tended  to  apply  where  the  affairs  of  the  bank  come  to  be 

BANK.       wound  up  under  the  general  safety  fund  act. 

Nor  is  this  case  within  the.entire  exemption  from  interest 
under  the  14th  section  of  the  safety  fund  act,  because  this 
bank  is  not  insolvent  and  has  not  been  proceeded  against 
as  an  insolvent  institution.  But  it  is  a  case,  in  my  opinion, 
in  which  the  petitioners  and  all  other  bill  holders,  who  took 
the  precaution  to  have  the  bills  of  the  bank  presented  and 
payment  demanded,  are  entitled  to  the  ordinary  lawful  in- 
terest of  seven  per  cent,  from  the  time  of  demand  until 
actual  payment  of  the  principal. 

The  receiver  must,  therefore,  pay  such  interest  on  the 
bills  in  question. 

Order  accordingly. 


VICE-CHANCELLOR'S  COURT. 


Leavitt,  Lobd  and  Robinson  v.  Baldwin  and  another. 


LCATITT 

V. 
BALDWIM. 


Where  one  of  sereral  complainants  urges  on  a  suit  after  he  has  taken  the 
benefit  of  the  bankrupt  act  and  costs  accrue,  these  are  not  recoverable 
out  of  ailer  acquired  property. 


The  complainants  (a  firm)  had  become  insolvent ;  and    Sept.  13. 
one  of  them,  William  Robinson,  had  applied  for  and  he,       1843. 
eventually,  took  the  benefit  of  the  bankrupt  act.  p'^'^^'^ 

A  motion  had  been  made,  on  behalf  of  the  defendants,  d^^j2^1* 
that  the  complainants,  on  the  ground  of  their  insolvency,  Costs. 
should  give  security  for  costs;  this  was  allowed  and  an 
order  entered  on  the  fifteenth  day  of  September  one  thou- 
sand eight  hundred  and  forty-two,  requiring  such  security 
and  authorizing  the  defendants  to  ^apply  to  dismiss  the  bill 
if  the  same  were  not  given ;  and  all  proceedings  on  the 
part  of  the  complainants  were  to  be,  in  the  meantime, 
stayed,  except  that  the  complainants  were  at  liberty  to 
proceed  with  the  examination  of  witnesses  for  the  same 
number  of  days  after  the  service  of  the  order  that  they  had 
when  the  examination  was  suspended. 

Security  for  costs  was  not  given  ;  the  bill  was,  therefore, 
dismissed,  and  the  defendants  solicitor,  on  or  about  the 
twenty-first  day  of  July  one  thousand  eight  hundred  and 
forty-three,  issued  a  fi.  fa.  for  them ;  and  under  it  certain 
personal  property,  belonging  to  the  complainant,  William 
Robinson,  was  levied  upon  by  the  sheriff  of  New  York. 

It  was  in  the  month  of  February  one  thousand  eight 
hundred  and  forty-two  that  Robinson  applied  in  bankrupt- 
cy ;  on  the  twenty-third  day  of  July  thereafter  he  had 
been  declared  a  bankrupt ;  and  oa  the  fifteenth  of  August 
thereafter  he  obtained  his  discharge  under  the  bankrupt  act. 

A  motion  was  now  made  to  discharge  thefi.fa. 

It  appeared,  in  opposition,  that  the  suit  had  been  urged 
on  by  Robinson,  hvt  his  co-complainants  disclaiming  it. 
And  an  affidavit  ^-as  read  (made  by  the  solicitor  for  the 
defendants)  showing,  among  other  things,  the  following: 
"This  deponent  has  carefully  examined  the  petition  and 

ToL.  IV.— sr 
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1843.       schedules  ia  bankruptcy  and  there  is  not,  therein,  any  item 
^-^^^""^      for  the  costs  in  this  suit  or  for  his  liability  for  the  same :  nor 
,;.  was  any  notice  given  to  the  defendants  to  show  cause 

•ALDwiif .  against  his,"  Robinson's  "  discharge.  Deponent  further  saith 
that  said  Robinson  was  declared  bankrupt  in  April,  1842 ; 
but  this  deponent  saith  that,  after  the  said  decree  of  bank- 
ruptcy, this  suit  was  still  prosecuted  by  E.  W.  Chester, 
Esquire,  the  solicitor  of  said  Robinson  in  this  suit  and  for 
the  account  of  the  said  Robinson ;  and  that  the  general 
assignee  in  bankruptcy,  W.  C.  H.  Waddell,  Esquire,  dis- 
avowed, under  his  official .  certificate  and  signature,  all 
agency  or  interest  in  the  suit  and  refusal  to  have  any  thing 
to  do  with  it.  That,  nevertheless,  the  said  suit  was  prose- 
cuted with  the  full  knowledge  of  said  Robinson,  by  his 
solicitor  aforesaid.  And  the  said  Robinson,  during  the  ex- 
amination of  witnesses,  on  the  part  of  the  complainant  in 
this  cause  in  July  last,  attended  the  examination,  at  least, 
once  personally ;  and  that  a  great  part  of  the  costs  in  this 
suit  have  accrued  since  the  first  decree  in  bankruptcy  de- 
claring said  Robinson  a  bankrupt." 

Mr.  E,  W.  Chester^  for  the  said  William  Robinson. 

Mt.  /.  B.  Staples,  for  the  defendants  and  in  opposition  to 
the  application  to  discharge  the  fi,  fa.  made  the  following 
IK>int8 : 

1.  Where  %  party  having  commenced  a  suit,  afterwards 
obtains  a  discharge  under  the  act  and  then  a  judgment  as 
in  case  of  non-sivit  is  rendered  against  him  for  not  going  to 
trial,  his  discharge  is  no  bar  to  an  action  to  recover  the 
costs  on  such  judgment :  Siebbins  v.  WiUson,  14  John.  403. 
See  also  Buel  v.  Gordon,  6  Johns.  R.  126. 

2.  A  discharge  under  xhe  «kct  of  a  defendant  who  had 
signed  a  bond  as  surety  for  a  deputy  sheriff,  is  not  a  good 
plea  in  bar,  as  the  damages  sustained  in  consequence  of 
the  breaches  of  the  condition  of  the  lK)nd  were  not  then  as- 
certained :  Andrews  v.  Waring,  20  John.  R.  163.  See  2 
Wend.  248. 

3.  As  a  general  rule  a  discharge  under  an  insolvent  law 
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or  under  the  English  bankrupt  act  does  not  discbarge  a  1843. 

debtor  from  claims  that  are  unliquidated  or  entirely  contin-  ^--^v-*^ 

gent  and  not  capable  of  being  ascertained,  as  is  the  present  ^'t^'^ 

case.  B&LDwiir. 

The  YicE-CaANCELLoa : — ^The  decree  and  discharge  in  Sept.  26. 
bankruptcy  exonerates  the  complainant  Robinson  from  lia- 
bility for  the  costs  of  this  suit.  The  provisions  of  the 
bankrupt  act  are  broader  and  go  further  towards  discharge 
ing  uncertain  demands  and  contingent  liabilities  than  our 
state  insolvent  laws.(a) 

The  writ  of^./o.  for  the  costs  of  this  suit  and  the  levy 
by  the  sheriff,  so  far  as  it  affects  the  complainant  Robinson 
and  his  goods,  must,  therefore,  be  set  aside ;  but,  under  the 
circumstances,  without  costs  of  this  motion — each  of  the 
parties  being  left  to  bear  his  own  costs. 

Order  accordingly. 

(a)  And  see  ScaU  v.  Ambrose,  3  Maule  dt  S.  396. 
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BOWARDt 
V. 

BODiNB.  Edwards  and  another  v.  Bodine  and  others. 


Items  of  damage  allowed  on  a  bond  given  under  the  3l5^  ruley  on  granting 
an  injunction  to  restrain  the  sale  of  mortgaged  premises. 


Oc^.  2,         I^  ^^is  s^i^  ^^^  injunction  master,  on  allowing  an  injunc- 
1843.       tion  to  restrain  the  defendants  from  proceeding  to  sell  mort- 
""f"^^^     gaged  premises  under  a  decree  of  foreclosure,  took  from  the 
mjunctum.  complainants  a  bond  with  sureties,  conditioned  to  pay  to  the 
j_^^r^3j^  parties  enjoined  such  damages  as  they  might  sustain  by 
rule.  reason  of  the  injunction  (according  to  the  provisions  of  the 

Damages.  31st  rule.) 

Practice.  The  injunction  not  being  sustained,  the  defendants  ob- 
tained an  order,  referring  it  to  a  master  to  ascertain  their 
damages  by  reason  of  the  injunction. 

The  master,  in  addition  to  the  loss  of  interest  on  the 
amount  for  which  the  property  would  have  been  sold  and 
the  taxable  costs  of  the  master  who  was  to  have  sold  the 
property  and  the  expenses  of  advertising,  &c.,  allowed,  for 
the  half  commissions  on  the  amount  of  the  decree,  twenty 
dollars  for  the  services  of  the  defendants  in  attending  the 
sale  and  employing  counsel  to  get  the  injunction  dissolved, 
ten  dollars  to  the  defendants  solicitor  attending  at  the  time 
of  the  intended  sale,  and  one  hundred  dollars  for  counsel 
fees  on  procuring  the  dissolution  of  the  injunction. 
Exceptions  were  taken  to  the  report. 

Mr.  Van  Cott,  for  the  complainants. 

Mr.  Kinney^  for  the  defendants. 

July  16,  The  Vice-Chancellor  : — ^The  31st  rule,  requiring  a 
1844,  bond  on  the  granting  of  an  injunction  was  adopted  in  con- 
sequence of  the  occurrence  of  such  cases  as  The  Cayuga 
Bridge  Co.  v.  Magee,  2  Paige's  C.  R.  116,  and  Sullivan  v. 
Judah^  4  lb.  444.  It  is  to  protect  where  the  injunction  sus- 
pends the  prosecution  of  some  work  or  keeps  the  party  en- 


EDWARDS 

V. 

BODINB. 
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joined  out  of  the  possession  or  restrains  him  from  the  enjoy-       1843. 
ment  of  property  to  which  he  is  entitled  and  the  temporary 
deprivation  of  which  might  cause  him  some  actual  loss  or 
injury. 

In  this  view  of  the  object  of  the  rule  and  of  the  bond,  the 
defendants,  in  the  present  case,  are  entitled  to  recover  all 
such  damages  as  have  resulted  from  or  been  consequent 
upon  a  suspension  or  delay  of  the  sale  of  the  mortgaged 
premises  by  means  of  the  injunction ;  and  which,  but  for 
such  suspension  or  delay,  would  not  have  fallen  upon  the 
defendants. 

Thus,  the  master's  fees  for  drawing  the  advertisement  of 
sale,  attending  the  sale,  drawing  the  terms  of  sale,  and  the 
expenses  of  advertising  and  posting  notices  of  sale  are  pro- 
perly chargeable  as  items  of  damage ;  because,  in  conse- 
quence of  the  stop  put  to  the  sale  at  that  time,  it  falls  upon 
the  plaintiffs  in  the  mortgaged  suit  and  must  be  lost  to  them, 
unless,  indeed,  the  property  should  afterwards  sell  for  enough 
to  pay  these  expenses  together  with  the  debt  and  costs. 
There  is  no  proof  that  the  property  has  produced  or  will 
produce  enough  for  that  purpose.    The  defendants  are  not, 
however,  entitled  to  recover  the  master's  charge  of  ten  dol- 
lars for  half  commissions  for  the  reason  that  the  master  is 
not  entitled  to  that  compensation  in  this  case.    It  is  not 
within  Ride  124,  regulating  the  allowance  of  commissions. 
The  charge  of  one  hundred  and  forty-five  dollars  and  eighty- 
three  dollars,  for  the  use  and  occupation  of  the  premises 
during  the  lime  of  the  suspension  and  delay  of  the  sale,  may 
properly  be  allowed  as  an  item  of  damage  or  loss,  unless, 
indeed,  it  had  been  made  to  appear  that  the  whole  of  the 
mortgage  debt,  interest  and  costs  had  been  or  would  be  pro- 
duced by  a  sale.    So,  likewise,  the  defendants  might  have 
claimed,  as  damages,  any  diminution  or  difference  in  the 
price  of  the  property  at  the  time  of  the  sale  and  what  it 
would  have  brought  at  the  sale  which  was  interrupted  by 
the  injunction.    However,  the  defendants  have  waived,  in 
the  order  of  reference,  any  claim  on  that  score ;  because,  as 
I  suppose,  no  difference  in  the  price  or  loss  on  that  account 
could  be  made  to  appear. 
Then,  as  respects  the  solicitor's  fee  of  ten  dollars  for  at- 
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1843.       tending  at  the  time  and  place  appointed  for  the  sale.    It  does 
*-'*"^''"^     not  appear  that  the  defendants  were  under  any  necessity  to 
V.  incur  this  expense ;  and,  if  they  deemed  the  presence  of 

their  solicitor  necessary  at  the  sale,  it  is  very  certain  they 
could  not  have  expected  his  charge  for  attendance  would 
have  been  reimbursed  them  by  the  complainants.  There  is 
no  such  fee  taxable  against  the  mortgagor  or  payable  out  of 
the  proceeds  of  sale.  Solicitors  generally  feel  it  to  be  their 
duty  to  attend  the  sales  under  decrees  in  their  own  suits 
where  the  sale  takes  place  in  the  city  or  town  in  which 
they  reside,  without  making  an  extra  charge  for  it.  At 
least,  I  have  never  understood  that  it  is  customary  for 
them  to  make  such  a  chaise  against  their  clients,  and  if 
made  in  any  instance,  it  certainly  must  be  borne  by  the 
client  I  cannot  consider  this  an  item  of  loss  or  damage 
covered  by  the  bond. 

So,  with  respect  to  Mr.  Van  Pelt's  charges  for  travel  and 
attendance  at  the  time  of  the  proposed  sale,  and  subsequently 
about  consulting  and  employing  counsel,  amounting,  alto- 
gether, to  twenty-five  dollars.  I  cannot  believe  that  these 
fall  within  the  bond.  A  party  to  a  suit,  as  Mr.  Tan  Pelt 
was,  is  never  remunerated  and  never  expects  to  be,  by  his 
adversary  for  trouble  and  expense  of  travel  and  attendance 
on  courts  or  on  counsel  or  at  places  where  the  business  of  the 
cause  may  call  him.  If  the  sale,  in  this  instance,  had  not  been 
prevented,  his  attendance  would  have  been  the  same  as  it  was 
and  he  would  have  got  no  compensation  for  his  journey, 
from  the  mortgagors  or  out  of  the  property — and  there  is  no 
just  reason  why  he  should  be  allowed  to  recei(re  it  through 
the  bond. 

The  two  counsel  fees  of  fifty  dollars  each,  for  procuring 
a  dissolution  of  the  injunction,  stand  on  the  same  footing. 
Taxable  costs,  on  such  motions,  are  or  may  be  awarded 
against  the  adverse  party,  but  our  laws  have  not  provided 
for  the  recovery  of  counsel  fees  by  one  party  to  a  suit  against 
another ;  and  I  consider  that  the  bond  in  question  is  not  to 
be  construed  as  applying  to  or  covering  such  demands. 

The  utmost  that  the  defendants  are  entitled  to,  by  way  of 
damages  payable  by  the  bond,  will  be :  the  master's  costs 
and  charges  (excluding  his  half-commissions)  amounting  to 
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twenty-two  dollars  and  thirty-five  cents,  and  the  one  hun-       1843. 
dred  and  forty-five  dollars  and  eighty-three  cents  for  use  and     ^^^^^"^^ 

EDWARDS 

occupation,  making  together  one  hundred  and  sixty-eight  v. 

dollars  and  eighteen  cents. 

Order :  that  the  master's  report  be  modified  and  the  excep- 
tions taken  thereto  be  so  far  allowed  as  to  reduce  the  amount 
of  damages  sustained  by  reason  of  the  injunction  to  one 
hundred  and  sixty-eight  dollars  and  eighteen  cents ;  and,  on 
payment  of  that  amount,  the  bond  to  be  cancelled — or,  if 
not  paid  within  twenty  days,  that  it  be  delivered  over  for 
prosecution.  Each  party  to  bear  their  own  costs  of  the  refer- 
ence and  of  the  hearing  on  the  exception8.(a) 

(a)  On  an  appeal  from  this  order,  the  chancellor  varied  it  so  far  as  to 
allow  the  counsel  fees.  His  Honor  also  observed,  that  the  fees  for  services 
in  relation  to  the  sale  which  the  master  would  have  to  perform  the  second 
time,  in  consequence  of  the  sale  being  stopped,  the  expenses  of  re-advertis- 
ing the  mortgaged  premises  and  so  much  of  the  taxable  costs  as  was  neces- 
sary to  obtain  a  dissolution  of  the  injunction,  were  properly  allowed  by  the 
master  as  part  of  the  damages  sustained  by  the  issuing  of  the  injunction. 
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PERRIBR 
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FERRIER. 


Ferrier  v.  Ferrier. 


Oct  9, 
1843. 

Divorce. 


No  decree  can  be  had  in  a  divorce  snit  where  the  only  acts  proved  have  oc- 
curred not  within  the  period  alleged  in  the  bill,  but  ailer  it  was  filed. 


Bill  for  divorce  a  vinculo  matrimonii.    On  the  coming 
in  of  the  master's  report, 

The  Tice-Chancellor  said : — The  bill  in  this  cause 
was  verified,  according  to  its  jurcU,  on  the  eighth  day  of 
January  one  thousand  eight  hundred  and  forty-two  and  pro- 
bably filed  about  that  time.  It  charges,  generally,  the  com- 
mission of  adulteries  as  committed  between  the  time  of  the 
marriage  and  the  year  one  thousand  eight  hundred  and 
thirty-seven  and  the  filing  of  the  bill.  The  master  has  ta- 
ken testimony  of  two  specific  acts  of  adultery  committed  by 
the  defendant  in  the  months  of  July  and  August  one  thou- 
sand eight  hundred  and  forty-two,  long  after  the  time  of  fil- 
ing the  bill.  This  proof  relates  not  to  the  allegations  charged 
as  facts  in  the  bill  and,  of  course,  no  decree  can  be  had  upon 
them. 

The  bill  must  be  dismissed. 
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V, 

De  Mott  V,  Benson  and  others.  benbon. 


Where  a  bond  and  mortgage  are  given  on  a  settlement  of  accounts,  balances 
being  etmck  and  assented  to  at  the  time,  they  are  prima  facie  evidence  of 
the  amount ;  and  when  the  mortgagor  denies  the  extent  of  amount,  the  bur* 
then  of  proof  is  on  the  latter — on  the  principle  of  surcharging  and  falsify- 
ing. And  where  (as  in  the  case  before  the  court)  there  is  no  general  order 
or  decree  throwing  open  the  accotrnts  and  allowing  a  general  accounting, 
the  defendant  is  only  at  liberty  to  surcharge  and  falsify  as  to  the  particular 
items  pointed  out  by  his  answer ;  and  cannot  have  the  benefit  of  error  in 
other  items,  although,  on  a  reference,  they  may  be  apparent. 

In  matters  of  account  before  a  master,  the  defendant's  answer  (on  oath)  is 
evidence  so  far  as  it  is  responsive  to  the  complainant's  bill. 

An  exception  to  a  master's  report,  depending  on  matter  of  fact  which  does 
not  appear  upon  its  face,  must  be  overruled. 

Bill  by  mortgagor  not  setting  forth  the  origin  of  the  debt,  but  the -answer 
showing  how  it  was  made  for  a  balance  of  account,  yet  denying  the 
amount  to  be  due : — In  such  a  case, — ^the  court  having  arrived  at  the  con- 
clusion that  such  was  its  origin.  It  was  hdd,  that  the  onus  of  proof, 
to  rebut  amount,  was  on  the  defendant. 

An  irregularity  in  a  master's  office,  in  a  matter  of  practice  connected  with 
his  report,  is  to  be  corrected  by  motion  and  not  through  an  exception. 

Where  a  mortgage  is  given  professedly  for  an  account  which  had  yet  to  be 
adjusted  and  the  mortgagor,  by  his  answer,  showed  that  he  had  repeatedly 
attempted  to  obtain  a  settlement  without  effect  and  denied  that  any  thing 
like  the  amount  claimed  is  due,  it  is  incumbent  on  the  mortgagee  to  pro- 
duce accounts  and  evidence  to  make  out  the  amount. 


Bill  for  foreclosure  and  sale  of  mortgaged  premises.  Oct.  II, 

A  reference  had  heen  had  tb  compute  the  amounts  due  on       184o. 
the  different  bonds  and  mortgages  embraced  by  the  suit.       j^^^x^ 

The  great  dispute  between  the  parties  was,  as  to  the  ex-  g^  ^^ 
tent  of  this  amount.  Mortga- 

The  case  came  before  the  court  on  exceptions  to  the  mas-  gee. 
ter's  report.  ^f^!}^' 

The  opinion  of  the  vice-chancellor  contains  sufficient  of  o^^* 
the  facts  to  make  out  the  principles  involved.  Master^s 

office. 

Mr.  A.  Thompsotij  for  defendants.  Surcharge 

andfalstr 

Mr.  L.  H.  Sand/ardj  for  complainant.  JZ'  .^^ 

The  Vice-Chancellor  :— Two  of  the  bonds  and  mort-  Sept.  1844. 
Vol.  17.-38 
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1843.  gages  haviug  been  given  on  the  settlement  of  accounts,  for 
balances  appearing  at  the  time  to  be  due,  the}[  are,  prima 
facicj  evidence  that  the  amounts,  payable  by  the  condition 

BENSON,      of  the  bonds,  are  due. 

The  defendants  undertake  to  controvert  the  evidence 
which  the  instrumen  ts  furnish  upon  their  face.  The  burthen 
of  proof  is,  then,  on  the  defendants  to  impeach  the  conside- 
ration, by  showing  that  they  were  given  for  more  than  was 
due  at  the  time  or  that  they  have  been  reduced  by  subse- 
quent payments.  From  the  course  of  proceeding  taken  in 
this  cause,  the  defendants,  Benson  and  Myers,  are  in  the  con- 
dition of  parties  surcharging  and  falsifying  stated  or  settled 
accounts.  Their  answers,  used  before  the  master  upon  the 
reference,  point  out  various  errors,  omissions  and  false  char- 
ges in  the  accounts,  which,  it  is  alleged,  formed  the  consi- 
deration of  the  first  two  bonds  and  mortgages.  The  answers 
are  not  evidence,  however,  except  so  far  as  they  are  respon- 
sive :  for  the  defendants  can  have  no  other  benefit  from  them 
than  from  answers  replied  to.  Hence,  the  defendants'  first 
exception,  viz. — '4hat  the  master  has  computed  the  amount 
due  as  upon  bill  pro  con/esso,  wholly  disregarding  the  an- 
swers in  all  respects" — ^if  true,  in  point  of  fact,  would  be  well 
taken ;  and  the  case  would  have  to  be  sent  back  to  the  mas- 
ter. But,  I  do  not  understand  that  the  master  has  done  so. 
It  nowhere  appears  that  the  answers  were  offered  to  be  read 
and  were  rejected  or  not  looked  into  on  the  reference.  I 
cannotj  therefore,  assume  such  to  have  been  the  fact ;  and 
as  the  first  exception  depends  on  an  alleged  matter  of  fact, 
which  does  not  appear,  it  must  be  overruled. 

The  second  exception  insists,  that  the  amount  reported  to 
be  due  on  the  two  first  bonds  and  mortgages  is  excessive. 
It  appears  that  the  master  has  allowed  the  whole  of  the 
principal  sums  payable  by  the  bonds — viz.,  two  thousand 
five  hundred  and  sixty-one  dollars  and  seventy  cents,  and 
one  thousand  nine  hundred  and  twenty-six  dollars  and 
twenty-nine  cents,  with  interest  on  both,  as  claimed  by  the 
bill  from  the  thirtieth  day  of  October  one  thousand  eight 
'  hundred  and  thirty-seven — and  has  given  credit  only  for 
the  money  admitted  by  the  bill  to  have  been  received  from 
Van  Lew  on  account,  being  five  hundred  and  fifteen  dollars 
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and  eighteen  cents,  and  has  deducted  nothing  for  errors,  omis-  1843. 
sions  and  false  charges  in  the  accounts,  which,  the  defen-^  v^^v^^> 
dants  say,  formed  the  principal  alleged  consideration  of  these  «. 
two  bonds  and  mortgages.  The  first  point  to  be  established  BBwaoir. 
is,  that  these  instruments  were  based  upon  previously  exist- 
ing accounts  and  were  given  to  secure  the  balances  therefor. 
The  bill  is  silent  as  to  the  origin  of  the  bonds  and  mortga- 
ges, except  in  stating  that  Benson  became  indebted  to  the 
complainant  in  the  sums  for  which  they  were  given  and,  in 
order  to  secure  the  payment  thereof,  he  executed  those  in- 
struments and  that  the  whole  of  the  principal  sums  and  the 
interest,  from  the  thirtieth  day  of  October  one  thousand  eight 
hundred  and  thirty-seven  (with  an  exception  as  to  some 
money  received  of  VtiU  Lew  applicable  to  the  interest)  are 
actuftll]^  Huts ;  and  it  calls  on  the  defendants  to  answer  under 
oath.  The  defendants  in  answering  (Benson,  of  his  own 
knowledge)  deny  that,  at  the  time  of  giving  the  bonds  and 
mortgages,  Benson  was  justly  indebted  in  the  sums  therein 
mentioned  or  to  near  those  sums.  Now,  this  is  a  responsive 
denial  as  to  the  amount  of  the  indebtedness  at  the  time ; 
but,  beyond  this  denial,  the  answers  going  on  to  state  the 
origin  of  the  bonds  and  mortgages  and  the  considerations  on 
which  they  were  founded,  such  as  balances  of  account — 
and  that  such  accounts  were  false  and  erroneous — are  not 
strictly  responsive  and,  therefore,  not,  of  themselves,  evi- 
dence. Nor  is  there  any  direct  proof,  from  the  examination 
of  witnesses,  to  connect  these  bonds  and  mortgages  with 
stated  accounts  in  the  books  of  the  complainant  and  of  the 
partnership  of  De  Mott  and  Sandford  in  his  possession.  It 
is  left  to  inference ;  but  the  inference  is  strong  and  irresisti- 
ble. The  complainant  has  not  attempted  to  show  the  con- 
trary ;  but  has,  seemingly,  acquiesced  in  that  assertion,  by 
allowing  the  books  to  be  examined  by  persons  produced  as 
witnesses,  for  the  purpose  of  tracing  out  the  indebtedness 
upon  the  books  and  showing  the  considerations  on  which 
the  bonds  and  mortgages  were  founded.  As  to  the  bond  and 
mortgage  of  one  thousand  nine  hundred  cmd  twenty-six  dol* 
lars  and  twenty-nine  cents,  it  does  appear  from  die  books  ^ 
how  that  sum  was  made  up,  corresponding  in  date,  as  well 
as  amount,  with  the  bond  and  mortgage  so  as  to  leave  no 
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1843.  doubt  of  the  fact  that  they  were  founded  upoa  that  conside* 
ration.  I  think  it  may  be  safely  assumed  that  the  first  bond 
and  mortgage  was,  likewise,  given  to  secure  what  was  ori* 

BSN«oN.  ginally  a  book-account  indebtedness  and  for  an  amount 
which  had  been  ascertained  by  the  striking  of  a  balance  and 
for  which  notes  had,  in  the  first  place,  been  given,  which 
were  cancelled  upon  the  giving  of  the  bond  and  mortgage. 
The  next  point,  then,  under  the  same  second  exception  is, 
whether  there  were  any  errors  and  false  and  fraudulent 
charges  in  the  accounts  which  unjustly  swelled  the  balance 
and  induced  4he  giving  of  bonds  and  mortgages  for  a  greater 
amount  than  was  fairly  due  ?  This  is  strongly  asserted  in 
the  answer  of  Benson ;  and  vaiious  particulars,  both  of  omis- 
sion and  commission,  are  set  out.  Tht>  &rst  is,  the  qjleged 
omission  to  credit  him  with  the  amount  of  the  U^wleytiote; 
but,  even  supposing  the  complainant  to  have  received  thai 
money  for  Benson,  the  evidence  fails  to  prove  that  Benson 
has  not  had  credit  for  it  or  been  allowed  the  amount  in  the 
settlement  of  one  thousand  eight  hundred  and  thirty-three 
or  in  the  previous  one,  which  appears  by  the  books  to  have 
taken  place  in  one  thousand  eight  hundred  and  twenty-se- 
ven. The  accounts  previous  to  one  thousand  eight  hundred 
and  twenty-seven  do  not  appear  to  have  been  investigated. 
The  amount  of  the  note  may  have  been  passed  to  the  credit 
of  Benson  at  that  early  day.  The  presumption  is  that  it 
was  so  ;  and  it  rests  with  Benson  to  show  affirmatively  that 
he  was  not  only  entitled  to  an  allowance  for  that  note,  but 
that,  through  error  or  mistake,  it  has  been  entirely  omitted 
in  any  of  the  accounts.    This,  he  has  not  done. 

The  next  complaint  is  that  Benson  has  been  charged  with 
compound  interest  on  his  account  of  many  years  standing, 
and  thus  the  balance  has  been  swelled  which  entered  into 
the  first  bond  and  mortgage.  I  find  no  evidence  whatever 
in  support  of  this  allegation  of  the  answer.  The  next  is 
that,  on  striking  the  balance  when  the  first  bond  and  mort- 
gage were  given,  an  item  of  one  hundred  and  ninety  dollars 
and  thirteen  cents  was  charged  on  the  complainant's  books 
and  included  in  the  bond  and  mortgage  as  and  for  interest 
on  the  balance  of  an  account  of  about  seven  hundred  and 
fifty  dollars  for  six  months,  whereas  the  interest  was  only 
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tventy-six  dollars  and  twenty-five  cents  and  thus  an  error       1848. 
of  one  hundred  and  sixty-three  dollars  has  crept  into  the 
accounts  to  the  prejudice  of  Benson.    The  testimony  of 
Charles  W.  Ingersoll,  in  relation  to  the  excessive  nature  of      bektoii. 
this  item,  is  far  from  being  satisfactory.    He  merely  says, 
he  found  a  charge  for  interest  of  one  hundred  and  ninety 
dollars  and  thirteen  cents  on  the  complainant's  ledger  which 
he,  the  witness,  supposes  was  too  much.    He  supposes  the 
charge  ought  to  have  been  about  twenty-five  dollars  to  thirty 
dollars.    The  grounds  or  reasons  for  his  supposition  are  not 
given.    The  court  cannot  receive  this  in  evidence  of  over- 
charge or  mistake.    Next,  it  is  alleged  that  there  is  a  charge 
on  the  complainant's  ledger  against  Benson  of  one  handt%d 
and  ten  dollars  and  fifty  three  cents  under  date  of  1st  July, 
1831,  with  a  refepence  to  a  page  in  the  day-book  from  which 
it  purports  to  have  been  posted,  whereas  no  such  charge  and 
even  no  such  page  is  contained  in  the  day-book.    This  ap- 
pears to  have  been  a  charge  for  interest  like  thd  one  hundred 
and  ninety  dollars  and  thirteen  cents  before  mentioned, 
which  is  also  on  the  ledger  but  not  found  in  the  day-book. 
The  circumstance  that  both  these  items  purported  to  have 
been  taken  from  the  day-book  when,  in  fact,  no  such  entries 
existed  there,  was  calculated  to  create  a  suspicitn  of  the  ac- 
curacy of  the  complainant's  books  and  a  distrust  of  the  fair- 
ness and  good  faith  of  the  entries  on  the  ledger'.    The  com- 
plainant has  undertaken  to  remove  this  unfavorable  impres- 
sion, by  the  testimony  of  Selfridge,  a  witness  tecamined  be- 
fore the  master.    He  merely  proves  that,  if  interest  was  com- 
puted on  the  principal  of  annual  rests  in  the  Accounts  from 
April  one  thousand  eight  hundred  and  twenty-seven  to  No- 
vember one  thousand  eight  hundred  and  thirty-nine,  the 
amount  would  somewhat  exceed  the  two  sums  charged  on 
the  ledger  for  interest.    It  does  not  appear,  however,  that 
Benson  ever  assented  to  that  mode  of  making  up  an  interest 
account  or,  from  the  nature  and  course  of  deaUng,  that  the 
complainant  was  entitled  to  or  claimed  interest  in  that  way. 
Still,  as  it  was  incumbent  on  the  defendants  to  impeach  the 
correctness  of  those  charges  by  affirmative  evidence  and  as 
they  have  failed  to  produce  such  evidence,  there  can  be  no 
displacement  of  these  two  sums  from  the  mortgage  at  this 
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1843.  time.  Not  so,  however,  of  five  other  items  oa  the  ledger  of 
^""^^^^^  De  Mott  d&  Sandford's  books,  in  which  their  account  against 
I,.  Benson  is  posted  and  which  account  formed  the  considera* 
tion  of  the  second  mortgage  for  one  thousand  nine  hundred 
and  twenty-six  dollars  and  twenty-nine  cents,  dated  on  the 
thirtieth  day  of  October  one  thousand  eight  hundred  and 
thirty-seven.  These  items  are  glaringly  false  and  erroneous, 
as  appears  from  the  books  themselves.  The  instances  are 
these  : — A  charge  on  the  day-book  of  four  shillings  is  posted 
into  the  ledger  as  ten  pounds  four  shillings ;  another  amount 
of  one  pound  twelve  shillings  and  six  pence  in  the  day-book 
is  posted  as  eleven  pounds,  twelve  shillings  and  six  pence ; 
aftotber  of  two  pounds,  eleven  shillings  and  five  pence  is 
posted  as  twelve  pounds,  eleven  shillings  and  five  pence ; 
another  of  one  pound,  two  shillings  and  seven  pence  is  post* 
ed  as  eleven  pounds,  two  shillings  and  seven  pence ;  and  an- 
other of  one  pound,  eight  shillings  and  three  pence  is  posted 
as  eleven  pounds,  eight  shillings  and  three  pence.  Thus 
swelling  the  account  fifty  pounds  or  one  hundred  and  twenty 
five  dollars  beyond  its  true  amount.  This  sum  should  have 
been  deducted  at  once  from  the  face  of  the  bond  and  mort- 
gage by  the  master. 

There  is  some  reason  to  apprehend  that  other  errors  of 
overcharge  may  have  occurred  and  contributed  to  swell,  un- 
justly, the  anount  for  which  the  second  bond  and  mortgage 
were  given.  It  would  seem,  for  instance,  that  nine  hundred 
and  eighteea  dollars  and  eighty-five  cents,  charged  for  inte- 
rest on  the  first  bond  and  mortgage,  from  the  twelfth  day  of 
November  one  thousand  eight  hundred  and  thirty-three  to 
the  thirtieth  day  of  October  one  thousand  eight  hundred  and 
thirty-seven  and  then  brought  in  to  help  make  up  the  one 
thousand  nine  hundred  and  twenty-six  dollars  and  twenty- 
nine  cents,  for  which  the  second  bond  and  mortgage  were 
given,  was  excessive  by  about  two  hundred  dollars,  unless, 
indeed,  compound  interest  was  calculated.  There  is  no  al- 
legation in  the  answers  complaining  of  that,  however,  as  one 
of  the  exorbitances  to  which  Benson  has  been  subjected  in 
his  dealings  with  the  complainant,  and  there  is  nothing  in 
the  proofs  to  show  that  Benson  may  not  have  agreed  to  be 
charged  with  interest  upon  interest  when  it  got  in  arrear. 
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Other  errors  of  small  amount  are  discoverable  on  an  inspec-  1843. 
tion  of  the  books  according  to  some  of  the  witnesses,  some- 
times against  tho  one  and  then  against  the  other  of  the  par- 
ties ;  but  these  are  not  the  subject  of  examination  at  present.  benwm. 
There  has  been  no  order  or  decree  throwing  open  the  ac- 
counts and  making  the  reference  which  has  taken  place  a 
matter  of  general  accounting  between  the  parties  nor  has 
the  production  of  the  books  before  the  master  been  required. 
In  pointing  out  errors,  by  way  of  surcharge  and  falsification, 
the  defendants  have  not  specified  those  additional  items  to 
which  the  witnesses  have  alluded.  They  cannot,  therefore, 
be  further  noticed. 

The  next  question  (still  under  the  second  exception)  is, 
what  amount  should  be  credited  to  the  defendants  for  the 
Van  Lew  bond  and  mortgage.  The  master  has  allowed  a 
credit  of  no  more  than  the  complainant  admits  by  his  bill  to 
have  been  realized,  viz :  five  hundred  and  fifteen  dollars  and 
eighteen  cents ;  and  has  credited  it  as  applicable  only  to  the 
interest  in  arrear  on  the  bonds  and  mortgages.  The  evi- 
dence is  not  satisfactory  that  the  Van  Lew  bond  and  mort- 
gage were  assigned  to  the  complainant  in  absolute  payment 
and  satisfaction  of  so  much  of  the  prior  indebtedness.  The 
receipt  given  on  the  taking  of  the  assignment  has  not  been 
produced  and,  in  the  absence  of  that  receipt  and  from  the 
circumstances  attending  the  transaction  as  far  as  they  are 
disclosed,  the  inference  is  that  the  bond  and  mortgage  were 
to  apply  as  payment  only  so  far  as  money  should  be  collec- 
ted or  realized  from  them.  And  the  defendants  have  given 
no  evidence  of  any  thing  collected  or  realized  beyond  the 
sum  admitted  by  the  complainant.  The  master  could  not, 
therefore,  allow  any  more. 

The  third  exception,  in  relation  to  the  admissibility  of 
Selfridge  and  Manning's  testinaony  and  the  master's  refusal 
to  allow  an  adjournment  and  the  alleged  impeachment  of 
Van  Lew,  is  not  well  taken.  If  there  was  any  irregularity 
in  the  master's  office,  then,  as  a  matter  of  practice,  the  de- 
fendants should  have  moved  to  correct  his  proceedings  or  to 
set  aside  his  report ;  but,  in  no  point  of  view,  either  as  a 
matter  of  practice  or  as  to  merits,  are  these  objections,  in  my 
opinion,  sustainable. 
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1843.  Then,  as  to  the  fourth  exception,  touching  the  third  bond 

and  mortgage  dated  the  first  day  of  July  one  thousand  eight 
hundred  and  thirty-nine  for  four  thousand  dollars.    The 

9ENB0N.  master,  it  appears,  has  followed  the  bill ;  and  allowed  exactly 
what  it  claims  as  due  upon  it,  viz :  two  thousand  and  twenty 
six  dollars  and  twenty-one  cents  of  principal,  exclusive  of 
any  deficiency  or  balance  which  might  remain  of  the  first 
two  mortgages  and  which  the  four  thousand  dollar  bond  and 
mortgage  were  intended  to  cover.  The  question  is,  whether 
the  master  was  right  in  adopting  the  claim  of  the  bill,  with- 
out further  proof,  in  the  face  of  the  denials  in  the  answer  ? 
The  bill  shows  that  a  fresh  indebtedness  having  accrued 
since  the  thirtieth  day  of  October  one  thousand  eight  hun* 
hundred  and  thirty-seven  and  the  complainant  having  re- 
leased a  part  of  the  premises  from  the  liens  of  the  two  pre- 
vious mortgages,  it  was  agreed  to  make  the  bond  and  mort- 
gage in  four  thousand  dollars,  so  as  to  secure,  as  well  such 
portions  of  the  two  prior  mortgages  as  were  not  secured  or 
were  rendered  insecure  by  the  complainant's  having  released 
a  part  of  the  premises,  as  all  other  indebtedness  of  Benson 
to  the  complainant ;  and,  then,  it  goes  on  to  say,  that  Ben- 
son, being  indebted  to  the  complainant  in  divers  sums  of 
money,  (not  specifying  the  sums  or  amounts)  made  and  ex- 
ecuted the  bond  and  mortgage  for  the  four  thousand  dollars. 
And  in  a  subsequent  part  of  the*bill  (fol.  108)  the  allegation 
is,  that,  exclusive  of  the  amounts  remaining  unpaid  on  the 
two  first  bonds  and  mortgages,  there  is  due  (at  the  time  of 
filing  the  bill,  the  aecond  day  of  October  one  thousand  eight 
hundred  and  forty-one)  on  the  third  bond  and  mortgage  the 
sum  of  two  thousand  and  twenty-six  dollars  and  sixty-one 
cents  or  thereabouts.  The  answer  admits  the  execution  of 
this  third  bond  and  mortgage  for  four  thousand  dollars ;  and 
says  they  were  executed  without  any  settlement  of  accounts 
or  the  ascertainment  of  any  precise  amount  due  to  the  com- 
plainant, but  that  the  understanding  was  that  the  complain- 
ant received  the  bond  and  mortgage  to  hold  as  collateral  se- 
curity for  what  Benson  was  indebted  to  the  complainants,  if 
any  thing  was  due  to  him,  first  securing  what  was  not  then 
secured  by  the  two  previous  bonds  and  mortgages ;  that,  from 
the  time  of  giving  the  bonds  and  mortgages  of  the  thirtieth 
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day  of  October  one  thousand  eight  hundred  and  thirty-seven,  1843. 
the  complainant  and  Benson  continued  to  have  mutual  deal- 
ings and  accounts  and,  at  the  time  of  executing  the  four 
thousand  dollar  bond  and  mortgage,  there  may  have  been  bensoh. 
some  small  balance  of  such  accounts  due  the  complainant : 
but  the  defendants  are  not  aware  there  was  any  such  bal- 
ance due,  as  he,  Benson,  has  repeatedly  and  in  vain  attempt- 
ed to  effect  a  settlement  of  said  accounts  with  the  complain- 
ant. And  in  a  subsequent  part  of  the  answer  (about  fol.  64) 
the  defendants,  distinctly  and  unequivocally,  deny  that,  ex- 
clusively of  the  amount  remaining  unpaid  on  the  two  first 
mentioned  bonds  and  mortgages,  there  is  or  was,  at  the  time 
of  filing  the  bill  due  to  the  complainant  on  this  last  bond 
and  mortgage  the  sum  of  two  thousand  and  twenty-six  dol- 
lars and  sixty-one  cents  or  any  thing  like  that  sum  and  they 
verily  believe  that,  on  a  fair  settlement,  the  balance,  if  any 
thing,  would  be  very  small.  The  parties  do  not  appear  to 
differ  in  any  essential  particular  about  the  origin  of  this  last 
bond  and  mortgage  or  the  object  or  purposes  for  which  the 
same  were  given.  They  were  not  given  to  secure  any  pre- 
viously ascertained  and  specific  amount  of  indebtedness. 
There  had  been  no  examination  of  the  accounts  between 
October  one  thousand  eight  hundred  and  thirty-seven  and 
the  first  day  of  July  one  thousand  eight  hundred  and  thirty- 
nine.  No  balance  had  been  struck  ;  and  the  amount  of  four 
thousand  dollars  appears  to  have  been  adopted  as  a  nominal 
sum,  sufficiently  large,  as  was  supposed,  to  cover  the  amount 
of  such  indebtedness  and  to  make  good  the  security  of  the 
two  previous  mortgages.  It  is  not  alleged  iu  the  bill  that 
four  thousand  dollars  was  the  sum  fixed  on  and  agreed  to 
be  paid  as  the  debt  which  was  then  due  or  to  become  due 
— on  the  contrary,  it  is  very  manifest,  from  the  bill  itself, 
that  the  bond  and  mortgage  were  given  for  an  open  account, 
which  was  to  be  the  subjjct  of  adjustment  and  settlement 
afterwards ;  and  the  bill  does  not  show  that  such  adjustment 
and  settlement  has  ever  taken  place  with  the  assent  or  con- 
currence of  Benson.  It  would  seem  that  the  complainant, 
by  himself,  has  undertaken  to  ascertain  how  much  was  due 
up  to  the  time  of  filing  his  bill ;  but  his  statement,  showing 
that  result,  has  not  been  submitted  to  Benson  for  his  appro* 
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1843.  val,  who  swears,  in  his  answer,  that  he  has  repeatedly  and 
in  vain  attempted  to  effect  a  settlement  of  the  accounts ;  and 
denies  that  any  thing  like  the  sum  claimed  is  due.    Under 

MNsoif.  these  circumstances,  it  was  certainly  incumbent  on  the  com- 
plainant to  produce  his  accounts  and  furnish  some  satisfac- 
tory evidence  of  the  amount  due  to  him  on  this  bond  and 
mortgage.  The  production  of  the  bond  and  mortgage  was 
not  evidence  of  the  amount  which  he  was  entitled  to  receive, 
by  reason  of  the  special  character  belonging  to  them.  Nor 
is  his  own  assertion  in  the  bill,  contradicted  as  it  is  by  the 
answer,  such  evidence. 

The  burthen  was  on  the  complainant  to  prove  Jthe  amount 
really  due ;  and  not  on  the  defendants  to  prove  how  much 
less  than  four  thousand  dollars  was  due :  because  the  mort- 
gage was  confessedly  given,  not  to  secure  a  debt  of  four 
thousand  dollars  absolutely,  but  to  cover  an  unliquidated 
amount.  In  this  respect,  very  different  from  the  two  pre- 
ceding mortgages,  which  were  based  on  balances  struck 
and  assented  to  at  the  time  and,  consequently,  prima  facie 
correct.  I  think  the  master  has  erred  in  adopting  the  com- 
plainant's demand  of  two  thousand  and  twenty-six  dollars 
and  sixty-one  cents  as  the  amount  due,  without  proof  and, 
in  reporting  that  amount  with  interest  exclusive  of  any  de- 
ficiency that  might  arise  on  the  first  two  mortgages. 

The  fourth  exception  must,  consequently,  be  allowed ; 
and  the  fifth  and  sixth,  necessarily,  follow  the  allowance  of 
the  fourth.  My  conclusion  is — and  I  shall  accordingly 
order — that  the  first  and  third  exceptions  to  the  master's 
report  be  overruled.  That  the  second  exception  be  al- 
lowed in  part  and  disallowed  in  part, — that  is  to  say,  that 
it  be  allowed  so  far  as  respects  the  sum  of  one  hundred 
and  twenty-five  dollars,  which  the  roaster  ought  to  have 
deducted  from  the  principal  of  the  bond  and  mortgage  for 
one  thousand  nine  hundred  and  twenty-six  dollars  and 
twenty-nine  cents,  dated  the  thirtieth  day  of  October  one 
thousand  eight  hundred  and  thirty  seven,  being  five  several 
sums  of  ten  pounds  each  falsely  added  to  the  charges  in 
the  day  book  when  posting  the  entries  into  the  ledger  (one 
of  the  books  of  De^M ott  d&  Sandford)  and  forming  a  part  of 
the  consideration  of  the  bond  and  mortgage ;  and  that  the 
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second  exception  stand  overruled  in  every  other  particular.  1843. 
That  the  fourth  and  the  fifth  and  sixth  exceptions  be  al- 
lowed, (the  two  last  as  consequent  on  the^former ;)  and  that 
it  be  referred  back  to  the  master  to  correct  his  report,  by  nzn»on. 
striking  off  one  hundred  and  twenty-five  dollars  from  the 
principal  of  the  bond  and  mortgage  of  the  thirtieth  day  of 
Oetober  one  thousand  eight  hundred  and  thirty-seven,  re- 
dttcing  it  to  one  thousand  eight  hundred  and  one  dollars 
and  twenty-nine  cents  and  calculating  the  interest  on  that 
sum  as  the  true  amount  of  such  bond  and  mortgage.  And 
with  directions  to  take  proof  of  the  amount  of  Benson's  in- 
debtedness to  the  complainant,  which  accrued  between  the 
thirtieth  day  of  October  one  thousand  eight  hundred  and 
thirty-seven  and  the  first  day  of  July  one  thousand  eight 
hundred  and  thirty-nine  and  which  the  bond  and  mortgage 
of  that  date  were  intended  to  secure  over  and  above  making 
good  any  deficiency  of  payment  of  the  two  previous  bonds 
and  mortgages ;  and  that  the  master  report  the  amount  of 
such  the  indebtedness  which  entered  into  the  consideration 
of  the  last  mentioned  bond  and  mortgage  and  the  interest 
due  thereon.  The  defendants  to  be  at  liberty  to  call  for 
the  production  of  the  complainant's  books  and  accounts 
now  in  question ;  and  to  examine  the  complainant  under 
oath  touching  the  last  mentioned  indebtedness ;  and  both 
parties  to  be  at  liberty  to  examine  witnesses  before  the  mas- 
ter and  to  produce  other  evidence  in  their  possession  or 
power.  And  the  master  is  to  be  at  liberty  to  make  an 
amended  report  conformably  to  these  directions.  And  fur- 
ther, that  the  complainant  pay  to  the  defendants,  Benson 
and  Myers,  their  costs  of  the  second,  fourth,  fifth  and  sixth 
exceptions  and  of  the  hearing  on  the  exceptions,  to  be 
taxed. 
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Davis  r.  The  American  Life  Insurance  and  Trust 


LIFE  INS.  AND  COMPANY   AND    ITS   TRUSTEES. 

TRUST  CO. 


D.  was  induced  by  the  acting  officer  of  a  company  to  buy  up  1000  shares 
of  its  stock  and  pledge  them  to  the  company,  they  advancing  950,000 
on  his  note  therefor.  The  company  passed  away  these  shares  as  on  their 
own  account.  D.  remonstrated ;  and  they  gave  him  up  the  note,  paid 
him  a  balance  and  left  an  unascertained  amount  still  coming  to  him  in 
the  transaction.  Afterwards,  the  same  officer  induced  D.  to  let  the  mat- 
ter, for  conformity,  be  reinstated  upon  their  books  and  to  give  two  large 
notes  to  cover  the  transaction,  but  not  by  way  of  indebtedness.  Besides 
this  affair,  D.  and  J.  had  given  their  joint  note  for  a  loan.  The  com- 
pany became  insolvent;  and  its  trustees  brought  actions  against  D.  on 
the  two  large  notes  and  on  the  joint  note.  He  filed  a  bill  to  restrain 
the  actions  and  for  an  injunction :  Held^  that  D.'s  claim  for  remaining 
balance  on  the  1000  shares  was  not  sufficiently  liquidated  to  allow  of 
an  equitable  set-off;  that  the  joint  note  could  not,  under  any  circum- 
stances, be  the  subject  of  set-off  against  such  individual  claim ;  and  that 
D.  had  a  defence  at  law.    Temporary  injunction  dissolved. 


Oct.  18,        The  complainant,  Charles  A.  Davis,  showed,  by  his  bill, 
1843.       that  the  American  Life  Insurance  and  Trust  Company,  a 
v-*^v^     corporation  created  by  the  legislature  of  the  State  of  Mary- 
A^on^^  land,  had,  in  the  year  one  thousand  eight  hundred  and 
l^y^^  thirty-five,  an  office  or  agency  in  the  city  of  New  York, 

Jurisdic-     under  the  direction  and  management  of  a  vice-president 
tion.  and  trustees  and  one  assistant  secretary.    That  the  com- 

plainant became  the  owner  of  fifty  shares  of  the  stock  of 
the  said  company  and  hypothecated  them  for  twenty-five 
hundred  dollars  to  the  company  and  gave  his  promissory 
note  for  the  amount.  That  the  bank  of  the  United  States, 
in  Pennsylvania,  held  two  thousand  shares  of  the  stock  of 
the  said  company ;  and  that  Mr.  John  Duer,  who  then  was 
the  vice-president  of  the  said  company  and  at  the  head  of 
its  said  agency  in  the  city  of  New  York,  proposed  to  the 
complainant  that,  if  he  would  purchase  one  thousand  of 
such  two  thousand  shares,  the  said  company  would  lend 
him  the  sum  of  fifty  thousand  dollars,  which  would  be 
equal  to  the  nominal  or  par  value  of  the  one  thousand 
shares,  upon  the  promissory  note  of  the  complainant,  col- 
laterally secured  by  an  hypothecation  of  the  said  one  thou- 
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sand  shares  and  which  should  be  subject  to  the  complain-  1843. 
ant's  control  and  be  sold  and  disposed  of  at  such  times  as  ^--^v-^^ 
he  should  direct.  That  all  this  took  place ;  and  the  com-  %y 
plainant  gave  his  note  for  fift7  thousand  dollars,  payable  "'■  *''■•  *""" 
on  demand,  to  John  Duer,  as  vice-president,  with  interest ; 
and  the  shares  were  transferred  direct  (by  the  direction  of  the 
said  Duer)  to  the  said  John  Duer  as  vice  president  of  the  said 
company.  That  about  the  latter  part  of  the  month  of  No- 
vember one  thousand  eight  hundred  and  thirty-eight,  the 
complainant,  finding  that  the  stock  of  the  said  American 
Life  Insurance  and  Trust  Company  had  reached,  in  the 
market,  from  twenty  to  twenty-three  per  cent,  above  par, 
he  (then  in  Philadelphia)  wrote  to  the  said  vice-president 
in  New  York,  with  directions  to  sell  the  said  one  thousand 
shares  of  stock  for  the  account  of  the  complainant.  That 
sum  afterwards,  on  jpquiry  as  to  the  sale  having  been 
effected,  he  found  thaQthe  company,  through  the  said  John 
Duer  as  such  vice-president,  had  sent  the  said  one  thousand 
shares  of  stock  of  the  complainant's  to  Messrs.  Prescott, 
Grote,  Aimes  d&  Co.,  the  bankers  and  agents  of  the  said 
company  at  London,  as  a  remittance  and  for  sale  and  so  as 
to  credit  the  proceeds  to  the  company  in  their  account  with 
the  said  bankers.  That  all  this  was  done  without  the 
knowledge  or  consent  of  the  complainant ;  and  it  was  done 
at  a  time  when  the  company  was  indebted  to  (he  said 
Messrs.  Prescott,  Grote,  Aimes  d&  Co.  in  the  sum  of  seven 
hundred  and  fifty  thousand  dollars  and  upwards,  and  for 
which  the  latter  were  urging  for  payment.  That  the  com- 
plainant remonstrated ;  and  insisted  that  he  was  entitled  to 
claim  and  did  claim  the  full  market  value  of  the  said  stock 
at  the  times  when  the  same  was  so  remitted ;  and,  also,  iur 
sisted  that  the  amount  of  such  market  value  should  be  ere* 
dited  to  the  complainant  and  applied  to  the  payment  and 
discharge  of  his  said  note  for  fifty  thousand  dollars  and 
that  the  surplus  of  the  value  should  be  paid  over  to  him. 
That  the  said  company,  by  the  said  John  Duer  as  its  vice- 
president,  admitted  the  justice  of  all  such  claim ;  and  did 
give  up  such  promissory  note  to  the  complaint  as  if  paid 
and  cancelled ;  and,  afterwards,  paid  over  to  him,  in  cash, 
the  sum  of  two  thousand  and  fifty-four  dollars  and  forty- 
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1843.  seven  cents,  on  account  of  balance  due  to  him  for  the  value 
of  such  shares ;  and  he  claimed  an  adjustment  for  remain- 
ing balance  of  value.  That  the  said  Duer,  still  acting  as 
UFI1N8.  AND  vice-president,  afterwards  called  on  the  complainant  and 
urged  him,  with  a  view  that  the  books  of  the  companj 
might  conform,  to  let  the  transaction  appear  as  reinstated, 
by  this  complainant's  giving  two  promissory  notes,  one  for 
twenty -six  thousand  seven  hundred  and  five  dollars  and 
fifty-five  cents  and  the  other  for  twenty-six  thousand  seven 
hundred  and  sixty-six  dollars  and  sixty-seven  cents  ;  and 
which  the  complainant,  in  confidence,  did.  That  no  pro- 
perty or  thing  of  value  was  ever  given  for  them  ;  and  the 
complainant  charged  that  they  were  not  valid  securities 
against  him  in  the  hands  of  the  said  company  or  of  their 
assignees.  That  the  said  Duer,  at  the  time  he  applied  for 
them,  gave  the  complainant  to  understand  that  the  said  two 
notes  were  not  intended  to  be  held  as  acknowledgment  of 
any  existing  indebtedness,  but  merely  as  vouchers  and  to 
serve  as  mere  memoranda  of  debit  in  the  final  settlement 
of  the  one  thousand  shares.  Also,  that  in  May  one  thou- 
sand eight  hundred  and  thirty-eight,  the  complainant  and 
the  said  John  Duer  made  their  joint  note  to  the  said  company 
for  £2848 14^.  depositing,  as  collateral  security,  certain  stock 
of  the  Buffalo  and  Niagara  Falls  Railroad  Company.  That 
the  said  company  had  become  insolvent ;  and  the  defendants, 
George  F.  Talman  and  Patrick  Macauley,  were  its  trustees. 
And  they  had  commenced  actions  against  the  said  complain- 
ant on  the  said  two  large  notes,  as  well  as  on  his  note  for  two 
thousand  five  hundred  dollars  and,  also,  on  the  joint  note 
made  by  the  said  complainant  and  the  said  John  Duer. 
That  the  said  complainant  was  advised  that,  inasmuch  as 
his  claim  in  the  premises  was  founded  on  a  tortious  or 
wrongful  conversion  of  his  said  one  thousand  shares  of 
stock  and  was  for  unliquidated  and  unascertained  damages, 
such  claim  was  not  admissible  at  law  by  way  of  off-set  and 
he  could  not  avail  himself  thereof  by  way  of  defence  there. 
And  he  insisted  that,  inasmuch  as  there  was  a  balance  still 
due  to  him  on  the  transaction  of  the  one  thousand  shares, 
the  amount  thereof  should  go  against  his  joint  liability  on 
the  note  for  £2848  14^.  given  by  him  and  the  said  John 
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Duor.    Prayer^  to  restrain  the  actions ;  and  for  an  injune-       1843. 
tion  accordingly.  v-^^v-^^ 

A  temporary  injunction  was  allowed,  except  as  to  the       %'" 
note  for  two  thousand  five  hundred  dollars. 

The  defendants  moved  to  dissolve  it,  on  bill  alone. 

Mr.  D.  Lord,  for  the  defendants  and  in  support  of  the 
motion. 


LIFE  INS.  AMD 
TRUWr  GO. 


Mr.  C.  (y  Conor,  contra. 


The  y ice-Chancellor  : — ^I  had  considerable  hesitation 
about  allowing  the  injunction,  in  the  first  instance,  from 
doubts  which  I  then  entertained  of  the  necessity  of  the  com« 
plainant's  coming  into  this  court  for  relief  in  respect  to  the 
two  large  notes  and  as  to  the  bill  making  out  a  case  suffi« 
cient  in  law  or  in  equity  to  exempt  him  from  the  payment 
of  the  other  two  notes  mentioned  in  the  bill  and  on  which 
distinct  suits  were  brought.  The  bill  calls  for  no  discovery 
here ;  and,  indeed,  the  complainant  stands  in  need  of  none ; 
because  the  facts,  which  he  has  set  out,  can,  doubtless,  be 
proved  by  the  then  acting  president  and  secretary  of  the 
company — both  of  whom  must  have  a  personal  knowledge 
of  the  transactions  and  can  be  called  as  witnesses  on  the 
trial  of  the  suit  at  law.  But  the  great  point  is,  whether  the 
facts  alleged  constitute  a  good  defence  at  law,  either  by 
way  of  set-oflf  or  otherwise ;  and  if  not,  how  far  they  will 
avail  the  complainant  as  a  matter  of  equitable  relief  in  this 
court  ? 

The  bill  proceeds  on  the  ground  that  the  complainant 
has  a  just  claim  for  the  market  value  of  the  1000  shares  of 
stock  or  for  damages  resulting  to  him  from  the  wrongful 
conversion  of  them  to  the  use  of  the  company,  which  he 
cannot  set  off  at  law  against  the  notes ;  and  that  his  reme- 
dy, in  a  distinct  action  for  such  wrongful  conversion  or  for 
the  value  upon  an  express  or  implied  contract,  would  be 
unavailing  to  him  against  an  insolvent,  broken-down,  foreign 
corporation.  All  this  is  very  true,  for  I  think  the  demand 
which  the  complainant  has  a  right  to  make,  either  for  the 
market  value  or  for  special  damages  for  the  tort,  in  which- 
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^^■^^""^     be  the  subject  of  set-oflF  under  the  statute.    The  amount  is 
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V,         not  liquidated  nor  is  it  capable  of  being  ascertained  by  cal- 
LIFE  INS.  AND  culation  within  the  meaninff  of  those  terms  as  used  in  the 
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statute :  2  R.  S.  354,  sec.  18,  pi.  3 ;  and  see  Holbrook  v.  Re- 
ceivers of  American  Fire  Insurance  Company^  6  Paige, 
220.  But,  though  a  legal  right  of  set-off  may  not  exist,  I 
think  the  bill  presents  a  case  of  a  perfect  and  full  defence 
at  law  against  the  payment  of  the  two  large  notes  for  twen- 
ty-six thousand  seven  hundred  and  five  dollars  and  fifty- 
five  cents  and  twenty-six  thousand  seven  hundred  and  six- 
ty-six dollars  and  sixty-seven  cents,  on  which  one  of  the 
suits  at  law  is  founded.  According  to  the  bill,  these  notes 
were  given  and  accepted  by  the  company  with  no  view  or 
purpose  of  ever  calling  on  the  complainant  to  pay  them. 
The  company  had  already  received  the  money  for  which 
they  were  given  and  they  were,  consequently,  without  con- 
sideration. The  original  indebtedness  of  $60,000  bad  been 
paid  and  the  note  for  that  amount  surrendered  and  can- 
celled under  an  arrangement  and  settlement  of  the  tenth 
day  of  December  1838,  and  sometime  afterwards  those  two 
new  notes  were  applied  for  and  given  as  a  mere  favor  and 
not  as  a  matter  of  right  to  serve  the  purpose  of  vouchers  in 
the  hands  of  the  officers  of  the  company — not  as  any  evi- 
dences of  debt  which  the  company  could  or  would  ever  at- 
tempt to  enforce,  because,  by  the  agreement,  the  company 
were  still  to  account  for  some  balance  confessedly  coming 
to  the  complainant  from  the  stock  which  the  company  had 
taken  and  sold  in  London,  over  and  above  the  two  thousand 
and  fifty-four  dollars  which  they  had  paid  to  him  at  the 
time  of  surrendering  the  fifty  thousand  dollar  note.  Why 
is  not  all  this  a  good  defence  at  law  in  the  suit  upon  these 
two  large  notes,  not,  it  is  true,  by  way  of  se^oflf  or  of  coun- 
ter claim,  but  as  showing  a  total  want  of  consideration,  ren- 
dering the  notes  mere  blank  pieces  of  paper  and  no  evidence 
of  debt  in  the  hands  of  the  company  7  I  apprehend  there  can- 
not be  a  doubt  on  the  subject;  and,  if  so,  the  complainant  is 
under  no  necessity  of  seeking  relief  against  the  notes  in  this 
court.  In  this  respect  it  is  not  unlike  the  case  of  Mintuni 
V.  TAe  Farmers^  Loan  and  Trusi  Company^  in  which  the 
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chancellor  recently,  on  appeal,  ordered  an  injunction  dis-       1843. 
solved,  which  had  restrained  a  suit  at  law  on  a  promissory 
note,  collaterally  secured  by  a  pledge  of  stock  and  in  rela- 
tion to  which  the  complainant  insisted  that,  in  the  course  """*■*  ^^ 
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of  the  dealing,  he  had  become  exonerated  from  all  personal 
liability.  The  chancellor  decided  that  he  should  be  left  to 
make  his  defence  at  law.  Then,  as  regards  the  note  paya* 
ble  in  sterling  money  on  which  a  suit  is  also  brought  against 
the  complainant  and  Mr.  Duer  jointly  and  enjoined  by  the 
present  injunction.  This  note  appears  to  have  originated 
in  some  other  transaction  with  the  company  in  which  Mr. 
Duer  and  the  complainant  were  jointly  interested,  having 
no  connection  with  and  entirely  distinct  from  the  business 
of  the  one  thousand  shares  of  stock  and  the  giving  of  the  ori- 
ginal fifty  thousand  dollar  note  and  the  subsequent  two  notes 
above  mentioned.  The  bill  raises  no  objection  to  the  vali- 
dity of  this  note  nor  to  the  liability  of  the  makers  upon  it 
for  that  part  of  the  amount  which  has  not  been  paid.  It 
only  insists  that  the  complainants  claim  against  the  com- 
pany for  the  proceeds  or  value  of  the  one  thousand  shares 
of  stock  still  remaining  to  be  accounted  for  and  paid  to  him 
will  go  far  towards  paying  off  or  satisfying  this  note.  As 
already  shown,  this  cannot  be  done  by  way  of  set-off  by 
reason  of  the  unliquidated  character  of  the  demand.  And 
it  is,  moreover  inadmissible  as  a  set-off,  because  the  note  is 
a  joint  note  of  the  complainant  and  another  person  and 
the  suit  is  against  them  both.  "  If  there  be  several  defen- 
dants," (says  the  statute)  '<  the  demand  set  off  must  be  due 
to  all  of  them  jointly  :"  2  R.  S.  354,  sec.  18,  pi.  6.  The  bill 
contains  no  allegation  to  show  that,  as  between  the  com- 
plainant and  the  other  joint  maker,  it  belongs  to  the  com- 
plainant alone  to  pay  the  note  so  as  to  take  the  case  out 
of  the  strict  letter  of  the  statute  and  enable  this  court  to 
apply  the  principle  of  allowing  cross-demands  arising  from 
mutual  debts  or  mutual  credits  in  the  same  right  to  com- 
pensate each  other  where  insolvency  or  bankruptcy  has  in- 
tervened to  prevent  a  recovery  in  a  cross  action.  The  fact 
of  its  being  a  joint  note  or  a  joint  bond  that  is  sued  upon 
prevents  the  application  of  that  equitable  doctrine,  as  is 
shown  by  the  chancellor  in  considering  one  branch  of  the 
Vol.  IV.— 40 
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1843.       case  of  Holbrook  v.  Receivers  of  the  American  Fire  Insur- 
ance Company  J  (see  6  Paige,  231,)  and  on  this  same  point 
of  extending  equitable  relief  beyond  what  is  allowed  by  the 
LIFE  1MB.  AND  Btatutc,  anothoF  difficulty  exists  in  the  present  case,  that  the 

TBU8T  CO.  J  r  f 

Sterling  note  sued  upon  and  the  transaction  concerning  the 
one  thousand  shares  of  stock  have  no  connection  with  each 
other,  but  were  in  their  origin  entirely  distinct,  growing  out 
of  different  contracts  or  dealings,  in  the  one  of  which  a 
third  person  was  a  party  who  had  no  interest  in  the  other* 
This  subject  is  remarked  upon  by  the  chancellor  in  the  case 
cited  where  he  held  that  Holbrook's  individual  demand  for 
a  loss  upon  a  policy  of  insurance  could  not  be  allowed  even 
in  this  court  to  compensate  or  satisfy  a  joint  bond  of  his 
and  another  person  which  were  held  by  the  receivers  of  the 
Insolvent  Insurance  Company  with  whom  he  had  effected 
the  insurance,  the  giving  of  the  bond  and  the  policy  of  in- 
surance having  no  connection  as  parts  of  the  same  transac- 
tion and  it  not  being  pretended  that  the  bond  was  given  for 
the  individual  debt  of  Holbrook  with  the  other  person  to  it 
as  surety  only.  For  the  same  reasons  I  think  the  claim 
which  the  complainant  has  against  the  company,  however 
just,  cannot  be  allowed  either  at  law  or  in  this  court  to  in- 
terfere with  the  legal  right  of  the  company  or  its  assignees 
to  proceed  with  the  suit  upon  the  sterling  note. 

The  suit  upon  the  twenty-five  hundred  dollar  note  men- 
tioned in  the  bill  was  not  enjomed,  and  hence  the  pre* 
sent  motion  does  not  involve  the  consideration  of  any  ques- 
tion in  relation  to  it.  The  injunction,  as  far  as  it  was  gran- 
ted, must  be  dissolved,  with  costs  to  be  taxed. 

Order  accordingly. 
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The  President  and  Directors  op  the  Manhattan  v. 

Company  against  The  President,  Directors  and    **" ^akT!^" 
Company  of  the  Greenwich  Bank,  John  R.  Satter- 
LEE  and  others. 


N.  G.  C.  owed  the  Manhattan  Co. ;  and  on  the  15th  December,  1836,  gare 
them  his  bond  and  a  mortgage  on  real  estate.  On  the  Iflth  March,  184 i, 
they  foreclosed,  sold  and  bought  in ;  and  there  was  a  deficiency  for  which 
(under  a  transcript  of  their  decree)  they  issued  a^.  fa.  which  was  returned 
nvila  bona.  On  the  9th  of  October,  1 838,  the  said  N.  G.  C.  had  made  a  deed 
of  trust,  embracing  the  mortgaged  premises,  upon  trust  for  the  trustee  to  sell 
subject  to  mortgages  or  free  from  incumbrances  and  paying  them  off  out 
of  purchase  money  and  in  the  meantime  collect  rents ;  and  after  payment 
of  taxes  and  other  ordinary  charges,  upon  trust  to  pay,  first,  The  Green- 
wich Bank  a  specified  sum ;  and,  afterwards,  certain  other  creditors.  The 
trustee  collected  and  held  rents  ^  and  the  Manhattan  C/ompany  now  filed 
their  bill,  claiming  them  to  make  up  the  balance  due  them  under  the  fore- 
closure. Held^  (on  a  general  demurrer  interposed)  that  the  rents  which 
the  trustee  received  were  not  a  trust  fund  to  keep  down  interest  and  that 
they  belonged  to  the  Greenwich  Bank  and  should  be  paid  in  part  of  their 
debt. 


Bill  of  the  president  and  directors  of  the  Manhattan 
Company  (in  New  York)  showed  that  about  the  fifteenth 
day  of  December,  in  the  year  one  thousand  eight  hundred 
and  thirty-five,  Nathaniel  G.  Games,  to  secure  the  payment 
to  the  complainants  of  eleven  thousand  one  hundred  and 
seventy-five  dollars  on  or  before  the  15th  day  of  December, 
one  thousand  eight  hundred  and  thirty-five,  executed  to 
them  his  bond  conditioned  for  payment  of  such  sum  with 
interest  at  six  and  one-half  per  cent*  per  annum,  and  a  mort- 
gage (in  which  his  wife  joined)  upon  certain  two  lots  of  land 
and  buildings  at  Poughkeepsie,  county  of  Dutchess.  That 
on  the  first  day  of  May  in  the  year  one  thousand  eight  hun- 
dred and  thirty-seven  the  complainants  released  to  the  said 
Games  a  part  of  the  said  premises.  (Description  of  the  lots 
set  forth.)  That  on  the  eighth  day  of  May,  one  thousand 
eight  hundred  and  thirty-seven,  two  thousand  seven  hundred 
and  fifty  dollars  was  paid  on  account  of  the  principal  and 
a  like  sum  on  (he  twelfth  day  of  July,  one  thousand  eight 
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hundred  and  thirty-eight,  leaving  due  of  principal  five 
thousand  six  hundred  and  seventy-five  dollars,  and  that  large 
arrears  of  interest  had  accrued.    And  that,  being  so  due, 
the  complainants,  on  the  twelfth  day  of  March,  one  thousand 
eight  hundred  and  forty-one,  filed  their  bill  of  foreclosure 
and  sale ;  and  such  proceedings  were  had  that  a  reference 
took  place  to  compute  the  amount  due  to  the  complainants 
on  the  said  bond  and  mortgage,  by  whose  report,  on  file,  it 
appeared  that  the  aforesaid  balance  of  five  thousand  six  hun- 
dred and  seventy-five  dollars  of  principal  was  due  and  inter- 
est, so  that  the  aggregate  amount  due  was  six  thousand  six 
hundred  and  twenty-one  dollars  and  seventy-six  cents. 
That,  thereupon,  and  on  the  thirty-first  day  of  January,  oue 
thousand  eight  hundred  and  forty-three,  a  decree  for  sale 
was  had  and  the  property  was  sold  thereunder  and  the  com- 
plainants became  the  purchasers  at  three  thoasand  dollars 
and,  subsequently,  they  received  a  deed  for  the  same.    That 
the  master  who  sold  the  premises  had,  in  his  report  of  sale, 
set  forth  that  the  whole  amount  due  to  the  complainants  for 
principal  and  interest  upon  their  bond  was  six  thousand 
seven  hundred  and  fifty-six  dollars  and  ninety-five  cents ; 
that  the  gross  proceeds  of  sale  were  three  thousand  dollars, 
from  which  were  deducted  two  hundred  and  four  dollars 
and  seventy-six  cents  (the  taxed  costs  and  expenses  of  sale) 
leaving  to  be  applied  on  the  debt  of  the  complainants  two 
thousand  seven  hundred  and  ninety-five  dollars  and  twenty- 
four  cents ;  and  that,  consequently,  there  remained,  on  the 
twenty-sixth  day  of  May,  one  thousand  eight  hundred  and 
forty-two,  a  deficiency  due  to  the  complainants  of  three 
thousand  nine  hundred  and  sixty-one  dollars  and  seventy- 
one  cents.    That,  as  the  complainants  were  informed  and 
believed,  the  said  report  of  sale  was  filed  on  the  thirtieth  day 
of  May,  one  thousand  eight  hundred  and  forty-two ;  and  the 
usual  order  entered  that  the  same  be  confirmed  within  eight 
days,  unless,  &c.,  and  that,  no  cause  to  the  contrary  being 
shown,  the  same  became  confirmed.    That  a  copy  of  the 
docket  of  the  decree  against  the  said  Nathaniel  G.  Games 
for  such  deficiency  was  on  the  eleventh  day  of  the  said 
month  of  June  filed  in  the  office  of  the  clerk  of  the  city  and 
county  of  New  York  (the  said  Carnes  being  a  resident  thereof 
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at  the  time)  and  an  execution  was  duly  issued  to  the  sheriff 
of  New  York ;  and  which  execution  was,  on  the  twenty- 
fifth  day  of  July,  one  thousand  eight  hundred  and  forty-two, 
returned  nulla  bona.  That  no  part  of  the  deficiency  had 
e^er  been  paid.  That  the  said  Nathaniel  G.  Carnes  was 
insolvent  and  utterly  unable  to  respond. 

That  the  said  Nathaniel  O.  Carnes  and  wife,  on  the  ninth 
day  of  October,  one  thousand  eight  hundred  and  thirty-eight, 
by  a  certain  indenture  dated  that  day,  conveyed  to  John  R. 
Satterlee,  (a  defendant)  among  other  property  the  premises 
embraced  by  the  said  mortgage  (and  which  conveyance  was 
made  after  the  payment  of  the  said  two  sums  paid  on  ac- 
count) and  subject  as  respected  the  said  mortgaged  premises, 
to  the  balance  due  on  the  complainant's  mortgage  and  an- 
other mortgage  to  Jonathan  Goodhue  &  Co.  Habendum  to 
the  said  Satterlee,  upon  trust  that  the  said  John  R.  Satterlee 
should  sell  the  premises  embraced  by  the  deed  and  execute 
deeds,  subject  to  certain  mortgages,  including  the  mortgage 
of  the  complainants  (or,  free  from  iacumbrances,  paying  off 
the  said  mortgages  from  the  purehase  money) ;  and  in  the 
meantime,  until  such  sale,  to  rent  the  premises  and  collect 
rents ;  and  from  the  net  proceeds  of  such  sales  or  rents  to 
pay  all  taxes,  assessments,  interest,  insurance  and  expenses 
due  and  owing  and  all  costs  and  charges  expended  in  the 
execution,  defence  and  management  of  the  trust ;  and  then 
to  pay  the  president,  directors  and  company  of  the  Green- 
wich Banic  the  sum  of  two  thousand  five  hundred  dollars ; 
and  from  the  balance  of  the  monies  remaining  in  his  hands 
to  pay  the  several  creditors  mentioned  in  a  certain  schedule 
to  the  said  deed  annexed  marked  A.  Second  class,  the  sums 
of  money  set  opposite  to  their  names, respectively  or  so  much 
of  all  the  said  debts  or  sums  of  money  as  the  said  remain- 
ing trust  monies  would  pay,  being  divided  among  them  pro 
rata  according  to  the  several  amounts  of  their  debts  as  set 
opposite  their  respective  names  without  any  preference 
among  them  after  paying  all  such  costs,  charges,  incumbran- 
,ces,  monies,  expenses  and  the  said  sum  of  money  to  the  said 
the  President,  Directors  and  Company  of  the  Greenwich 
Bank ;  and  if  any  monies  should  be  left,  after  paying  the 
said  monejrs  and  performing  the  trust  aforesaid,  then  to  pay 
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the  same  to  the  said  Nathaniel  Q.  Carnes  or  his  personal 
representatives.  That  the  said  John  K.  Satterlee  accepted 
the  said  deed  and  thereby  became  bound  for  the  faithful  per- 
formance of  its  trusts.  That  the  instrument  was  acknow- 
ledged and  recorded.  The  complainants  claimed  and  in- 
sisted that  the  said  John  R.  Satterlee  was  bound,  under  the 
covenants  and  trusts  in  the  deed,  to  collect  and  receive  the 
rents  of  premises,  including  those  mortgaged  to  the  com- 
plainants as  aforesaid,  until  a  sale  thereof  should  be  effected 
by  him  under  the  provisions  of  the  said  deed ;  and  out  of  such 
rents  to  pay,  in  the  first  place,  all  such  taxes,  assessments, 
interest,  insurance  and  expenses  as  might  be  due  or  should 
become  due  from  time  to  time  on  the  premises  until  a  sale, 
together  with  such  costs  and  expenses  as  he  might  have  been 
put  to  in  executing  the  trusts,  with  the  right  to  retain  a  rea- 
sonable commission  before  making  any  payment  on  account 
of  the  claim  of  the  Greenwich  Bank  or  on  account  of  any 
other  debts  and  claims  secured  by  such  deed ;  and  that  it 
was  the  true  intent  and  meaning  of  the  said  instrument  and 
such  was  the  proper  construction  to  be  given  to  the  same ; 
that  out  of  the  said  accruing  rents  the  said  Satterlee  was 
to  keep  down  and  extinguish  the  interest  as  it  accrued  upon 
the  mortgages  then  upon  the  assigned  premises,  including 
the  mortgage  of  the  complainants  and  the  said  Jonathan 
Goodhue  &  Co.,  according  to  their  priority,  until  a  final  sale 
of  the  property  by  the  said  assignee  under  the  terms  of  the 
said  trust.  That,  as  the  complainants  were  informed  and 
believed,  the  said  John  R.  Satterlee,  from  the  time  of  the 
execution  and  delivery  of  the  said  deed  of  trust  until  the 
sale  under  the  decree  in  the  complainant's  ^uit  for  a  foreclo- 
sure, had  collected  and  received  rent  from  the  said  premises 
and  more  than  sufficient  to  pay  all  taxes,  assessments,  inter- 
est, insurance  and  expenses  due  and  owing  on  the  said  pre- 
mises at  the  time  of  such  deed  or  that  had  accrued  thereon 
previous  to  the  sale  as  aforesaid  and  all  costs,  charges  and 
expenses  for  the  execution  of  the  trusts  and  a  commission. 
But,  instead  of  paying  and  applying  the  same,  as  he  was. 
directed  to  do  by  the  said  deed,  the  said  Satterlee  had  applied 
the  same  or  a  large  portion  thereof  towards  and  on  account 
of  the  claim  of  the  said  the  President,  Directors  and  Com- 
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pany  of  the  Greenwich  Bank  or  towards  other  claims ;  and 
allowed  the  interest  on  the  said  mortgage  of  the  complain- 
ants to  accumulate  and  to  become  largely  in  arrear,  by  reason 
whereof  the  deficiency  on  the  sale  of  the  mortgaged  pre- 
mises under  the  said  decree  for  foreclosure  and  sale  was 
greatly  increased.    That  at  the  time  of  the  payments  to  the 
Greenwich  Bank,  the  said  Satterlee  was  the  president  thereof. 
That  the  said  Satterlee  had  made  collections  of  rents  under 
such  trust  deed  for  which  he  had  made  no  application  and 
rendered  no  account ;  and  that  there  was  then  on  deposit  in 
the  said  Greenwich  Bank,  of  such  collections  and  standing 
in  the  name  of  the  said  John  R.  Satterlee  as  trustee  or 
otherwise,  the  sum  of  nine  hundred  and  fifty  dollars  or 
thereabouts,  which  the  complainants  claimed  to  be  property 
applicable  under  the  trusts  in  the  said  deed  as  far  as  the 
same  ^ould  extend  of  the  said  deficiency.    That  the  whole 
of  such  monies  so  on  deposit  arose  from  the  said  rents ;  and 
the  complainants  charged  that  the  samff  ought,  in  equity,  to 
be  applied  towards  the  extinguishment  of  the  deficiency 
aforesaid.    That  the  complainants  had  repeatedly  demanded 
of  the  said  Satterlee  to  account.    Prayer :  That  the  said 
Joha  R.  Satterlee  might  be  decreed  to  render  a  full  account 
to  the  complainants  of  his  said  trusteeship  and  of  the  monies 
received  under  the  said  trust  deed  and  of  the  manner  of 
their  application ;  and,  on  such  accounting,  might  be  decreed 
to  pay  to  the  complainants  the  funds  then  in  his  hands  as 
such  trustee  or  such  portion  thereof  as  might  be  applicable 
to  the  complainant's  said  debt  and  also  such  monies  as  he 
should  have  paid  on  account  of  the  said  debt  under  the  said 
deed,  which  he  had  neglected  or  omitted  so  to  do  and  had 
paid  otherwise,  if  such  were  the  case ;  and  that  he  might 
be  restrained  by  injunction  from  paying  over,  &c«    And  for 
further  relief. 
General  demurrer  interposed. 
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Mr.  A,  W.  Bradford^  in  support  of  the  demurrer. 


Mr.  John  SHossoHj' fox  the  complainants. 

The  Yice-Chakcellor  : — The  question  presented  by 
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tho  demurrer,  upon  the  construction  to  be  given  to  the  trust 
of  the  assignment  from  Carnes  to  Satterlee  of  the  ninth  day 
of  October,  one  thousand  eight  hundred  and  thirty-eight, 
under  which  both  parties  to  this  suit  claim,  is  rather  a  diffi-' 
cult  one  to  determine.  The  trust,  as  expressed,  is  suscepti- 
ble of  a  meaning  which  would  give  to  the  complainants  all 
that  they  claim  by  their  bill ;  but,  I  think  the  true  meaning 
is  the  one  which  the  demurrer  assumes,  viz.,  that  the  trust 
was  made  solely  for  the  benefit  of  the  Greenwich  Bank  in 
the  first  instance,  as  a  preferred  creditor ;  and  that  the  rents 
which  the  trustee  should  receive  were  not  intended  to  con* 
stitute  a  trust  fund  applicable,  at  all  events,  to  the  keeping 
down  of  the  interest  on  the  mortgages  and  making  it  the 
imperative  duty  of  the  trustee  so  to  apply  it.  The  assign* 
ment  was  clearly  intended  to  secure  the  debt  of  two  thou- 
sand five  hundred  dollars  to  the  Greenwich  Bank.  This 
appears  to  have  been  the  leading  object  of  the  trust.  The 
application  of  the  rents  to  the  taxes,  assessments,  interest  on 
the  mortgages  and  insurance,  &c.,  is  to  be  considered  only 
as  a  power  given  to  the  trustee  to  be  exercised  according  to 
his  discretion  for  the  purpose  of  preserving  the  property  until 
he  could  effect  a  sale ;  but  if  the  property  should  prove  to 
be  not  worth  preserving  from  a  foreclosure  and  sale,  as,  it 
seems,  that  portion  of  it  on  which  the  complainants  held  a 
mortgage  was  not ;  then  there  was  no  obligation  on  the  part 
of  the  trustee  so  to  apply  the  rents.  It  does  not  appear  from 
the  bill  that  the  complainants  relied  upon  this  provision  in 
the  assignment  as  a  trust  in  their  favor  and  forbore,  in  con- 
sequence, to  proceed  upon  their  mortgage  or  to  take  measures 
to  intercept  the  rents  upon  the  ground  of  an  inadequacy  of 
the  security.  Their  remedy  was  that ;  and  I  am  of  opinion 
they  have  no  right,  now,  to  resort  to  this  deed  of  assignment 
as  containing  any  trust  whatever  for  their  benefit. 

The  demurrer  must,  consequently,  be  allowed  and  the 
bill  be  dismissed,  with  costs. 
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Delaplaine  and  another  v,  Hitchcock  and  others. 


DBLAPLAIK4 

V, 
HITCHCOCK. 


Although  the  liability  of  a  surety  is  reduced  to  a  judgment  against  him,  yet 
his  rights  of  subrogation  and  substitution  continue ;  and  the  creditor  can- 
not give  time  to  the  principal  without  discharging  the  surety.(a) 

M.  H.,  by  plea,  set  up  that  he  was,  with  the  knowledge  of  the  complain- 
ants, a  surety  only  on  the  notes  of  J.  W.  H.  and  J.  A.  M. ;  that,  aAer 
judgments  against  him  and  them  obtained  by  the  complainants  on  the 
notes,  the  latter,  by  written  agreement  with  the  said  J.  W.  H.  and  J.  A.  M. 
and  without  his  (M.  H.'s)  consent  compromised  for  S30,000  (including 
the  judgments),  giving  upwards  of  four  years  within  which  to  pay  and 
covenanting  not  to  sue  them  in  the  meantime ;  and  also,  during  such  time, 
receiving  $5,000  in  part  of  the  $30,000.  Held  that  the  mention  of  the 
$5,000  did  not  render  the  plea  bad  for  duplicity  \  and  that  such  plea  was 
a  good  plea. 


Judgment  creditor's  bill  filed  by  John  F.  Delaplaine  and     Oct.  31 
Elijah  P.  Delaplaine  against  Miles  Hitchcock,  John  W.  Hin-       1843. 
ton  and  James  A.  Moore.    It  was  founded  on  two  judg-     *-^"v-^^ 
ments :  one  recovered  against  the  said  Miles  Hitchcock  in  -^j^^^^* 
the  superior  court  of  the  city  of  New  York  for  three  thousand  Prif^p^i 
two  hundred  and  twenty-six  dollars  and  twenty-eight  cents  ^njij  Sure- 
and  the  other  obtained  in  the  same  court  against  the  said  ty. 
Miles  Hitchcock,  John  W.  Hinton  and  James  A.  Moore  for 
the  sum  of  two  thousand  dollars. 

The  defendant  Miles  Hitcticock  interposed  the  following 
several  plea  (after  the  usual  heading  and  protestation) : 

'^ Doth  plead  thereto  and  for  plea  saith,  that  the  said 

judgment  recovered  by  the  said  complainants  against  this 
defendant  in  the  superior  court  of  city  of  New  York  in  the 
said  bill  of  complaint  first  mentioned  was  recovered  against 
this  defendant  upon  a  certain  promissory  note  made  by  this 
defendant  to  his  own  order  and  by  this  defendant  endorsed 
in  blank,  dated,  New  York  November  twenty-third  one  thou- 
sand  eight  hundred  and  thirty-three,  by  which  this  defen- 
dant promised  to  pay,  six  months  after  the  date  thereof,  to 
his  own  order  three  thousand  dollars  for  value  received,  and 

(a)  And  see  Bangs  v.  Strong,  10  Paige's  C.  R.  11 ;  and  S.  C.  in  Error,  7 
•Hill's  R.350. 
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1843.  for  or  upon  no  other,  different  or  further  cause  or  causes  of 
^-■^^^"^  action  whatever,  as  by  the  record  of  the  said  judgment  re- 
DBLAPLAiNB  jjjj^jjjjjjg  jjj  jj^^  offico  of  thc  clcrfc  of  the  said  superior  court 
HITCHCOCK,  ^iii  niore  fully  appear  and  to  which  this  defendant  prays 
leave  to  refer.  And  that  the  said  judgment,  so  recovered 
against  this  defendant  and  John  W.  Hinton  and  James  A. 
Moore  in  the  said  superior  court  of  the  city  of  New  York, 
as  in  the  said  bill  of  complaint  is  set  forth,  was  recovered 
upon  a  certain  other  promissory  note,  dated  New  York,  Jan- 
uary twenty-fourth  one  thousand  eight  hundred  and  thirty- 
four  made  by  the  said  Hinton  and  Moore  and  endorsed  by 
this  defendant,  whereby  the  said  Hinton  and  Moore  promis- 
ed to  pay,  ninety  days  after  the  date  thereof,  to  the  order  of 
this  defendant,  twenty-two  hundred  and  thirty-two  81-100 
dollars  value  received  and  for  or  upon  no  other,  further 
or  different  cause  or  causes  of  action  whatsoever,  as  by  the 
record  of  the  said  last  mentioned  judgment  remaining  in  the 
office  of  the  clerk  of  the  said  superior  court  will  more  fully 
appear  and  to  which  this  defendant  prays  leave  to  refer. 
And  that  the  said  note  for  three  thousand  dollars,  first  above 
mentioned,  was  made  and  endorsed  by  this  defendant,  and 
the  said  note  last  ahove  mentioned  was  drawn  by  the  said 
Hinton  and  Moore  and  endorsed  by  this  defendant  at  the 
request  of  and  for  the  accommodation  of  one  John  A.  Moore 
of  the  city  of  New  York,  merchant,  without  any  value  or 
consideration  therefor  ever  received  by  or  paid,  promised  or 
secured  to  this  defendant  by  the  said  John  A'.  Moore  or  any 
other  person  or  persons  therefor ;  but  for  the  sole  purpose  of 
becoming,  by  means  of  the  said  note  and  the  said  endorse- 
ment, the  surety  of  him  the  said  John  A.  Moore  and  the  said 
Hinton  and  Moore  to  enable  him  the  said  John  A.  Moore  to 
.  effect  a  certain  agreement  then  made  or  pending  between 
him  and  the  said  complainant,  whereby  they,  the  said  com- 
plainants, had  agreed  or  did  agree  to  advance  to  him  the 
said  John  A.  Moore  certain  notes  or  obligations  of  them  the 
said  John  F.  Delaplaine  aud  Elijah  T.  Delaplaine  on  receiv- 
ing, as  collateral  security  to  the  obligation  or  liability  of  the 
said  John  A.  Moore  therefor,  among  other  things,  the  said 
above  mentioned  promissory  notes  on  which  the  two  judg- 
ments were  recovered  as  aforesaid  then  to  be  obtained  or  ob- 
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tained  by  the  said  John  A.  Moore  from  this  defendant  and  1843. 
the  said  Hinton  and  Moore  as  his  sureties.  And  further 
that,  after  the  making  and  endorsement  of  the  said  two  pro- 
missory notes,  the  same  were  delivered  to  the  said  John  A.  "'tchcock. 
Moore  to  be  used  for  the  purpose  aforesaid  and  were  by  him, 
the  said  John  A.  Moore,  afterwards  delivered  and  negotiated 
to  the  said  complainants  with  other  notes  and  securities  for 
their  notes  or  obligations  in  pursuance  of  the  said  agreement 
so  made  as  aforesaid  between  them  and  the  ssdd  John  A* 
Moore.  And  further  that,  as  this  defendant  is  informed  and 
believes  to  be  true  and  charges,  at  the  time  of  the  negotia- 
tion and  delivery  of  the  said  two  promissory  notes  to  the  said 
complainants  by  the  said  John  A.  Moore  as  aforesaid  and 
at  and  before  the  time  of  the  recovery  of  the  said  two  judg- 
ments thereof  and  at  and  before  the  nineteenth  day  of  June, 
1839,  the  time  of  the  making  of  the  agreement  hereinafter 
mentioned,  the  said  complainants  had  notice  and  well  knew 
that  the  said  two  promissory  notes  were  respectively  made 
and  endorsed  by  this  defendant  for  the  purpose  aforesaid 
and  entirely  without  any  consideration  paid,  promised  or  se- 
cured to  him  by  the  said  John  A.  Moore  or  any  other  person 
or  persons,  but  solely  for  the  accommodation  of  the  said  John 
A.  Moore  and  Hinton  and  Moore  and  as  the  surety  of  the  ' 

said  John  A.  Moore  as  aforesaid.  And  further  that,  after  the 
recovery  of  the  said  judgments  and  on  or  about  the  nine- 
teenth day  of  June  1839,  as  this  defendant  is  informed  and 
verily  believes  to  be  true  and  as  appears  from  the  indenture 
hereinafter  mentioned — a  counterpart  whereof,  executed  by 
the  said  complainants,  has  been  exhibited  to  and  seen  by 
this  defendant — ^the  said  complainants,  by  a  certain  indenture 
of  the  date  last  mentioned  made  between  them  and  the  said 
John  A.  Moore,  sealed  with  their  seals  and  with  the  seal  of 
the  said  John  A.  Moore,  after  reciting,  among  other  things, 
the  recovery  of  the  two  judgments  aforesaid  against  this  de- 
fendant and  against  this  defendant  and  the  said  John  W. 
Hinton  and  James  A.  Moore,  among  other  judgments  against 
the  said  John  A.  Moore  and  others — and  that  the  said  com- 
plainants had  theretofore  commenced  a  suit  in  the  superior 
court  of  the  city  of  New  York  against  the  said  John  A. 
Moore  for  a  balance  of  account  which  was  then  pending  and 
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1843.  in  which  it  was  agreed  that  the  said  John  A.  Moore  should, 
on  the  execution  of  the  said  indenture,  give  a  relicta  and 
cognovit  for  the  whole  balance  claimed  to  be  due  and  the 

HITCHCOCK,  said  complainant  should  enter  up  judgment  thereon,  did,  in 
consideration  of  the  covenants  and  agreements  thereinafter 
contained  on  the  part  of  the  said  John  A.  Moore  and  of  one 
dollar  to  them  in  hand  paid  by  the  said  John  A.  Moore,  co- 
venant and  agree  to  and  with  the  said  John  A.  Moore  that 
they  the  said  complainants,  their  heirs,  executors  and  ad- 
ministrators should  and  would,  at  any  time  or  times,  on  or 
before  the  first  day  of  October  in  the  year  eighteen  hundred 
and  forty-three,  receive  and  accept  from  the  said  John  A. 
Moore  his  heirs,  executors  or  administrators  the  sum  of  thirty 
thousand  dollars,  which  said  sum,  when  paid  as  aforesaid, 
should  be  in  full  of  claims  and  demands,  debts,  dues,  judg- 
ments and  recoveries  recovered  by  or  belonging  to  or  claimed 
by  the  said  complainants  (so  far  as  the  same  were  unpaid  and 
unsatisfied  at  the  date  of  the  said  indenture)  against  the  said 
John  A.  Moore,  John  W.  Hinton,  James  A.  Moore  and  this 
defendant  or  any  or  either  of  them  from  the  beginning  of 
the  world  to  the  day  of  the  date  of  the  said  indenture  ;  and, 
upon  the  payment  of  the  said  sum  of  thirty  thousand  dollars 

*  by  the  said  John  A.  Moore  to  the  said  complainants,  should 

and  would  satisfy  and  discharge  from  record,  at  the  costs 
and  expenses  of  the  said  John  A.  Moore,  the  said  several 
judgments  in  the  said  indenture  above  recited  and  the  judg- 
ment to  be  entered  up  for  the  balance  claimed  to  be  due,  re- 
serving the  liability  of  all  other  persons  except  ^e  said  John 
A.  Moore,  John  W.  Hinton,  James  A.  Moore  and  this  defen- 
dant for  the  benefit  of  the  said  complainants.  And  that,  upon 
receiving  a  relicta  and  cognovit  from  the  said  John  A.  Moore 
for  the  sum  of  one  hundred  and  eighteen  thousand  three 
hundred  and  six  dollars  and  seventy  cents  the  balance 
claimed  to  be  due  on  said  account  with  the  interest  thereon 
in  the  said  suit  therein  recited  then  pending  and  undeter- 
mined in  the  superior  court  of  the  city  of  New  York  and 
upon  the  execution  of  the  said  indenture,  they  the  said  com- 
plainants should  and  would  surrender  and  deliver  up  all  and 
singular  the  bonds,  bills,  notes,  checks  and  other  evidences 
of  debt  (excepting  the  judgments  therein  above  mentioned  se- 
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verally  and  respectiFely  and  the  judgment  to  be  entered  1843. 
upon  the  said  relicta,  which  it  was  declared  were  to  be  and 
remain  in  full  force  and  effect  and  continue  alien  as  though 
the  said  indenture  had  not  been  made  until  the  full  perform-  hitchcoci. 
ance  of  the  covenants  therein  contained  on  the  part  of  the 
said  John  A.  Moore)  of  the  said  John  A.  Moore,  John  W. 
Hinton,  James  A.  Moore  and  this  defendant,  excepting  there* 
out  such  bills  or  notes  or  evidences  of  debt  upon  which  other 
persons  or  parties  than  the  lastly  above  named  might  be 
liable  to  them  the  said  complainants  thereon,  which  liability 
of  said  other  persons  or  parties  was  to  be  retained  by  the  said 
complainants  without  further  recourse  to  the  said  John  W. 
Hinton,  James  A.  Moore,  this  defendant  and  John  A.  Moore 
or  any  or  either  of  them,  excepting  upon  the  judgments 
therein  mentioned  and  the  judgment  to  be  entered  upon  the 
said  relicta  and  cognovit  and  then  only  in  the  event  of  the 
non-performance  of  the  said  indenture  by  the  said  John  A. 
Moore.  And  that,  in  and  by  the  said  indenture,  the  said 
complainants  did,  among  other  things,  covenant  and  agree  to 
and  with  the  said  John  A.  Moore  his  heirs,  executors  and 
administrators  that,  from  the  date  of  the  said  indenture  until 
the  first  day  of  October  in  the  year  eighteen  hundred  and 
forty-three,  they,  the  said  complainants,  should  not  nor  would 
take,  institute  or  move,  nor  would  suffer  to  be  taken,  insti- 
tuted or  moved  any  step,  measure  or  proceeding  upon  the 
said  judgments  therein  before  recited  or  the  judgment  to  be 
entered  up  thereupon  or  any  or  either  of  them  against  the 
said  John  A.  Moore,  John  W.  Hinton,  James  A.  Moore  or 
this  defendant  or  any  or  either  of  them  for  the  recovery  of 
the  money  due  thereon  or  any  part  thereof  or  to  molest,  hin- 
der, trouble,  vex  or  harrass  the  said  John  A.  Moore,  John 
W.  Hinton  and  James  A.  Moore  and  this  defendant  or  any 
or  either  of  them  unless  the  said  John  A.  Moore  should  de 
part  this  life  before  the  said  first  day  of  October  1843,  with- 
out having  duly  made  payment  of  the  said  sum  of  thirty 
thousand  dollars  previously  thereto  or  in  case  the  same 
should  not  be  subsequently  thereto  and  before  the  said  time 
paid  by  his  representatives,  as  by  the  said  indenture  will 
among  other  things  more  fully  appear,  to  which  indenture 
when  produced  and  proven  this  defendant  prays  leave  to 
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1843.  refer.  And  this  defendaot  further  saith  that,  as  he  is  inform* 
^^"^^"*^  ed  and  verily  believes  to  be  true  and  charges,  the  relicta  and 
V.  cognovit  in  the  said  indenture  mentioned  was,  on  the  eze- 
■iTCHcocx.  cution  of  the  said  indenture,  given  by  the  said  John  A. 
Moore  to  the  said  complainants  in  pursuance  of  the  terms  of 
the  said  indenture  and  that  judgment  was  afterwards,  by  the 
said  complainants,  entered  up  thereon,  and  that  the  judg- 
ments against  the  said  John  A.  Moore  in  the  said  indenture 
recited  together  with  the  judgment  so  entered  upon  the  said 
relicta  and  cognovit  include  all  and  singular  the  claims  and 
demands  of  the  said  complainants  against  him  the  said  John 
A.  Moore  up  to  the  date  of  the  said  indenture  and  include 
the  demand  and  claim  of  the  said  complainants  against  him 
the  said  John  A.  Moore  for  the  whole  consideration  and  lia- 
bility incurred  by  the  said  John  A.  Moore  on  the  agreement 
hereinbefore  mentioned,  and  on  account  of  which  the  said 
two  notes,  drawn  and  endorsed  by  this  defendant,  were  ne- 
gotiated to  the  said  complainants  and  that,  at  the  time  of  the 
execution  of  the  said  indenture,  the  said  John  A.  Moore  was 
indebted  to  the  said  complainants  in  the  whole  of  the  debt 
for  which  the  two  promissory  notes  aforesaid  were  negotia- 
ted to  the  said  complainants  or  so  much  thereof  as  remained 
unpaid  to  the  said  complainants  and  that  such  debt  or  so 
much  thereof  as  remained  unpaid  to  the  said  complainants 
was  included  in  the  judgments  against  him  aforesaid  and 
agreed  to  be  compromised  in  and  by  the  said  indenture ;  and 
that  such  debt  was,  at  the  time  of  the  contraction  thereof,  se- 
cured by  various  bonds,  notes  and  other  securities  of  the 
said  John  A.  Moore.  And  this  defendant  further  saith  that, 
as  he  is  informed  and  verily  believes  to  be  true  and  as  ap- 
pears by  a  receipt  endorsed  on  the  counterpart  of  the  said 
indenture  shown  to  him,  the  said  John  A.  Moore,  after  the 
execution  of  the  said  indenture  and  on  the  nineteenth  day 
of  June  1839,  paid  to  the  said  complainants  the  sum  of  five 
thousand  dollars  on  account  and  in  part  payment  of  the  said 
sum  of  thirty  thousand  dollars,  stipulated  to  be  paid  in  yid 
by  the  said  indenture.  And  this  defendant  further  saith, 
that  the  said  indenture  was  made  and  executed  and  time 
thereby  given  to  the  said  John  A.  Moore  without  the  consent, 
privity,  procurement  or  knowledge  of  him  the  defendant  and 
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that  he,  the  said  John  A.  Moore,  is  still  alive.    All  which       1843. 
matters  and  things  this  defendant  doth  aver  to  be  true  and 
pleads  the  same  to  the  whole  of  the  said  bill  of  complaint,  &c. 


DELAPLATNB 

V. 
aiTCHCOCK. 


Mr.  H,  8.  DodgSj  in  support  of  the  plea. 
The  plea  of  the  defendant  Hitchcock  is  well  pleaded  and 
a  valid  bar  to  the  whole  of  the  complainants'  bill. 

1.  It  sets  up  one  single  matter  of  defence  to  both  judg- 
ments, viz.  that  the  defendant  Hitchcock  was  the  surety 
without  consideration  of  John  A.  Moore  and  known  to  the 
complainants  so  to  be  as  well  at  the  time  of  the  making  of 
the  notes  as  before  and  at  the  time  of  the  act  complained  of; 
and  that  the  complainants,  without  his  privity  or  consent, 

by  a  valid  deed,  for  a  valuable  consideration,  altered  the  ' 

whole  contract  with  the  principal  debtor  and  gave  him  time 
for  four  years.  The  defendant  is  thereby  discharged  :  Oahn 
V.  Niemceuricz's  Ex'rs.  11  Wend.  312 ;  S.  C.  3  Paige,  614. 

2.  The  various  allegations  in  the  plea  all  tend  to  this 
single  defence  and  do  not,  therefore,  render  it  multifarious ; 
and  if  any  of  the  allegations  are  unnecessary,  as  they  do 
not  set  up  any  other  or  distinct  matter  of  defence,  they  are 
mere  surplusage  which  does  not  vitiate  the  plea :  Story  on 
Equity  Pleading.  Although  the  defence  might  have  been 
well  enough  pleaded  without  setting  forth  so  much  of  the 
agreement,  yet,  as  the  defendant  might  have  pleaded  it  in 
hoBC  verba  and  must  give  the  whole  in  evidence  if  issue  be 
taken  on  the  plea,  the  only  objection  on  that  score  would  be 
an  exception  for  impertinence. 

3.  The  surety  is  discharged  wherever  the  contract  is  al- 
tered and  wherever,  for  any  moment  of  time,  the  creditor, 
by  a  valid  agreement,  has  disabled  himself  from  proceeding 
against  the  principal.    The  reason  of  the  rule  has  nothing 

to  do  with  the  form  of  the  obligation  and  applies  with  equal  V. 

force  after  as  before  a  judgment  at.  law  against  the  surety : 
King  V.  Btddwin^  2  J.  C.  R.  660. 

4  In  certain  cases,  as  where  in  a  joint  and  several  bond 
both  obligors  appear  to  be  principals  and  after  judgments 
against  the  surety  and  principal,  the  surety  is  estopped  in 
a  cowrt  of  law  from  proving  himself  to  be  other  than  a  prin- 
cipal.    But,  these  cases  depend  entirely  upon  technical 
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1843.  rules  of  courts  of  law  and  never  had  any  application  in 
courts  of  equity,  which  latter  never  suffer  any  form  of  secu- 
rity to  affect  the  substantial  equities  of  the  parties ;  and,  ac- 
HITCHCOCK,  cordingly,  as  well  in  England  as  in  this  state  and  other 
states,  sureties  are  constantly  relieved  in  equity  where  time 
has  been  given  to  the  principal,  after  judgments  against  both 
principal  and  surety  and  no  case  and  no  elementary  writer 
on  the  law  has  ever  doubted  those  cases  or  pretended  any 
distinction  between  cases  before  or  after  judgment  against 
the  surety :  Eyre  v.  Bariross,  3  Mad.  R.  221 ;  Bank  of 
Ireland  v.  Beresford,  6  Dow.  233 ;  Rees  v.  Bewington^  2 
Ves.  Jr.  543 ;  Law  v.  B.  /.  Company.  4  Ves.  824 ;  Nisbet 
V.  Smithy  2  Bro.  0.  0.  579  ;  Rathbone  v.  Warren,  10  J.  R. 
587 ;  King  v.  Baldwin,  17  J.  R.  384 ;  Clark  v.  NiJblo,  6 
Wend.  236,  and  the  Chancellor's  opinion  at  p.  244 ;  U.  S.  v. 
Hwi>eU,  4  Wash.  C.  C.  R.  620 ;  J(mes  v.  Bullock,  3  Bibb, 
467 ;  3  Wash.  C.  C.  R.  70 ;  Waters  v.  CreagKs  Ex^r.  4 
Stewart  de>  Porter,  410 ;  WalPs  Ex*rs.  v.  Oresson^s  LHs- 
tributeeSf  4  Munf.  110 ;  Tinsley  v.  Oliver^ s  AdmiWs.  6  Munf. 
419 ;  Alcock  v.  HUl,  4  Leigh,  622;  Lusk  v.  Ramsay,  3 
Munf.  417;  Fryer  v.  Austill,  2  Stewart,  119  ;  Perkins  v. 
Kershaw,  1  Hill  C.  R.  351. 

5.  There  is  no  decision  of  any  court  of  equity  nor  even 
any  dictum  on  the  other  side.  The  case  of  Lenox  v.  Proutf 
3  Wheat,  and  the  case  of  Bay  v.  -^Talhnadge,  5  J.  C.  R. 
(which  cites  or  rather  miscites  the  first  case,)  are,  both  of 
them,  dicta  wholly  unnecessary  to  the  decision  of  the  causes 
which  are  both  decided  on  the  facts  against  the  surety  and 
are  opposed  to  the  whole  current  of  authority.  But  they  do 
not,  either  of  them,  apply  or  pretend  to  apply  to  any  other 
case  than  the  case  of  a  surety  complaining  of  negligence  or 
delay  in  the  creditor  after  the  judgment  and  they  are  put 
^  on  the  ground  that  the  surety  might  pay  the  debt  and  take 

an  assignment  of  the  judgment  against  the  principal.  A 
reason  that  fails  wholly  in  a  case  like  the  present  when  the 
complaint  is  that  the  creditor  has  disabled  himself  from 
assigning  the  judgment.  Chancellor  Kent's  meaning  ap- 
pears very  plainly  from  a  comparison  of  King  v.  Baldwin, 
in  2  J.  C.  R.  660,  (which  was  reversed  in  17  J.  R.  ubi  supra) 


VICE-CHANCELLOR'S  COURT.  329 

and  Berg  v.  Radcliffj  6  J.  C.  R.  at  p.  307,  with  the  case  of      1843. 
Bay  V.  TaUmadge,  n-*-v-«^ 

DELAPLilNK. 
V, 

Mr.  M.  Hoffman,  for  the  complainants.  hitchcoce. 

The  Yic£*Chancellor  : — The  plea  is  sufficiently  un-  Dec.  96. 
objectionable  in  point  of  form ;  and  the  several  matters  set 
out  in  the  plea  all  tend  to  one  point,  namely,  the  making  of 
an  agreement  by  which  the  complainants  gave  time  to  the 
principal  debtor,  without  the  consent  of  the  defendant,  a 
surety.  And  in  order  to  show  that  it  was  a  valid  agree- 
ment and  available  against  the  complainants,  the  plea  al- 
leges a  part  performance  or  agreement  in  part  executed  by 
payment  and  acceptance  of  five  thousand  dollars  on  account 
of  the  stipulated  compromise.  This  allegation  does  not,  in 
my  opinion,  render  the  plea  bad  for  duplicity. 

The  question,  then,  arises,  whether  the  plea  contains 
matter  in  bar  of  the  relief  and,  of  course,  of  the  discovery 
as  incidental  to  that  relief?  In  order  to  test  the  goodness 
of  this  plea,  it  is  necessary  to  consider  in  what  position  the 
parties  stood  towards  each  other  at  the  time  of  making  the 
agreement  and  entering  into  the  covenant  set  up  in  the 
plea.  Did  Hitchcock,  then,  stand  in  the  light  of  a  mere 
surety,  as  when  his  liability  rested  upon  his  endorsement 
of  the  notes  or  had  he  become  a  principal  debtor  and  lost 
the  character  of  surety  or  of  being  a  mere  accommodation 
endorser  by  suffering  the  demands  to  pass  into  judgments 
against  him?  The  complainants  contend  that  the  original 
liability  having  merged  in  the  judgments,  the  relation  of 
principal  and  surety  thereby  ceased  and  the  complainants 
were  no  longer  bound  to  regard  him  as  a  surety,  but  were 
entitled  to  treat  him  as  a  principal  debtor.  It  is  very  true, 
that  the  recovery  of  a  judgment  against  the  endorser  of  a 
note  or  bill  or  against  bail  has  the  effect  of  converting  a 
suretyship  into  an  absolute  indebtedness  and  to  make  him, 
who  was  only  contingently  liable  before,  now  actually  a 
debtor,  so  that  the  creditor  party  may  proceed,  at  once,  to 
compel  payment  from  him,  without  waiting  to  exhaust  his 
remedy  against  the  person  or  property  of  the  one  who  was 
principally  liable  for  the  same  debt  or  demand.    If  he  has 
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1843.  judgment  at  the  same  time  against  the  one  who  was  origi- 
nally the  principal  debtor  and  has  the  power  to  pursue  him 
with  an  execution,  still,  the  court  of  law  will  not,  nor  will 
BiTciiGocK.  this  court,  as  a  matter  of  equity,  compel  him  to  that  course, 
but  will  leave  him  to  enforce  payment  from  that  quarter 
*  where  he  can  obtain  it  most  easily  and  speedily.  This  is 
about  the  extent  and  meaning  of  the  cases  of  Lenox  y. 
PrmU,  3  Wheat  R.  520 ;  Findlay's  Execuiara  v.  Bank  of 
the  Untied  States,  2  M'Lean's  Rep.  44 ;  Bay  v.  TaUmadge^ 
6  J.  C.  R.  305 ;  and  of  other  cases  cited  on  the  argument 

All  that  the  courts  can  do  in  such  cases  is  to  help  the 
man  who,  thus,  has  been  compelled  to  pay  the  debt  of  a 
third  person,  to  all  the  rights  and  remedies  and  to  the  bene^ 
fit  of  all  the  securities  which  the  creditor  may  happen  to 
hold  or  be  possessed  of  or  be  entitled  to  against  such  third 
person.  This  is  done  on  the  principle  of  substitution  or 
subrogation.  The  party  paying  the  debt  is  entitled  to  take 
the  place  of  the  original  creditor,  to  have  an  assignment  of 
any  judgment  and  execution  against  the  primary  debtor  and 
a  transfer  of  any  collateral  securities  the  creditor  may  hold. 
All  this  he  is  entitled  to  when  he  pays  the  debt  No  ma^ 
ter  whether  before  or  after  a  judgment  against  him.  His 
character  of  surety  is  not  to  be  lost  sight  of  from  the  mere 
fact  that  his  liability  has  undergone  a  change  and  become 
merged  in  a  judgment  I  am  entirely  at  a  loss  to  perceive 
how  that  circumstance  can  make  any  differeiM^e  in  regard 
to  this  equitable  doctrine  of  substitution.  No  case  has  or 
can  be  produced  where  it  has  been  decided  that  he  has  lost 
the  right  to  be  regarded  and  treated  as  a  surety  because  he 
happens  not  to  pay  the  debt  until  after  a  judgment  has  been 
recovered  against  him.  Whenever  he  does  pay,  either  vol* 
untarily  or  by  compulsion,  he  becomes  the  creditor  and  is  en^ 
titled,  of  course,  to  sue  at  once  for  his  reimbursement  This 
is  a  right  which  caimot  be  denied  or  withheld  from  him. 
And  it  is  equally  clear  that,  superadded  to  this  right  of  ac- 
tion, is  that  of  subrogation  as  between  him  and  the  original 
creditor.  Under  these  circumstances,  the  original  creditor 
can  do  no  act,  in  the  meantime,  without  his  consent  which 
should  have  the  effect  of  suspending  his  right  of  action  or 
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of  lessening  his  chance  of  reimbursement,  except  at  the       1843b 
peril  of  discharging  him  from  all  liability. 

Now,  what  have  the  complainants  done  in  this  case? 
According  to  the  plea,  they  entered  into  an  agreement  with  «wchoock. 
John  A.  Moore,  the  principal  debtor,  to  accept  a  compromise 
of  thirty  thousand  dollars  in  full  of  all  his  indebtedness  to 
them,  including  the  amount  of  the  judgments  against  Hitch- 
cock as  the  mere  surety  or  accommodation  endorser  of 
Moore's  note,  giving  time  to  the  extent  of  upwards  of  four 
years  within  which  to  make  the  payments  and  covenanting 
not  to  sue  or  take  any  legal  measures  or  proceedings  what- 
ever during  that  time.  This  was  a  valid  and  binding  cove- 
nant of  which  Moore  could,  at  any  time,  have  availed  him- 
self. It  was  entered  into  without  Hitchcock's  knowledge 
or  consent  The  effect  of  the  agreement  and  covenant  was, 
at  least,  to  suspend  all  right  of  action  against  Moore,  the 
principal  debtor,  from  the  nineteenth  day  of  June  one  thou- 
sand eight  hundred  and  thirty-nine  to  the  first  day  of  Oc- 
tober one  thousand  eight  hundred  and  forty-three  ;  so  that, 
if  Hitchcock  had  been  disposed  and  had  wished,  during 
that  period  of  time,  to  have  cleared  himself  by  paying  off 
the  judgments  against  him,  he  could  have  had  no  remedy 
over  against  Moore,  except  in  violation  of  the  complainants 
covenant.  They  had  no  right  to  place  such  an  obstacle  or 
impediment  in  the  way  of  his  choice  to  have  the  matter 
brought  to  a  speedy  close  and  thus  to  postpone  his  right  of 
substitution  and  subrogation  for  that  period  or  for  any  length 
of  time  without  his  consent.  Perhaps  Hitchcock  may  not 
have  been  injured  by  this  delay  or  forbearance ;  still,  that 
is  not  the  question.  The  point  is,  have  not  the  complain- 
ants done  an  act  calculated  to  injure  him  or  to  increase  his 
risk  and  to  vary  the  terms  and  obligations  of  his  contract  ? 
Chief  Justice  Savage  has  stated  the  true  principle,  as  col- 
lected from  various  cases,  in  Brown  v.  WiUiams^  4  Wend. 
360.  <<If  the  creditor,"  he  observes,  "by  agreement  with 
the  principal  debtor,  without  the  surety's  consent,  has  dis- 
abled himself  from  suing  when  he  would  otherwise  be  en- 
titled to  sue  under  the  original  contract  or  has  deprived  the 
surety,  on  his  paying  the  debt,  from  having  an  immediate 
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1843.       recourse  to  his  principal,  the  contract  is  varied  to  his  preju- 
dice and  he  is,  consequently,  discharged." 
I  cannot  but  think  that  this  principle  applies,  in  all  its 
UPS  IN*.  AND  force,  to  the  present  case.    I  must  allow  the  plea. 


•T0N£7 

V, 


TRUST  CO. 


Stonet  and  another,  Executors,  &c.  v.  The  American 
Life  Insurance  and  Trust  Company  and  others. 


Nov.  14, 

1843. 

Practice. 
Injunction. 
Bestrain^ 
ing  act. 
Usury. 
Corporor 
turn. 
Foreign 
Corporor 
tion. 

Feb.  27, 
1844. 


Where  an  injunction  is  issued  to  restrain  a  foreign  banking  company  from 
proceeding  to  foreclose  a  mortgage  given  as  security  for  their  certificates 
and  there  is  a  serious  question  as  to  the  transaction  not  being  within  the  spirit 
of  the  restraining  act  against  imaathori2ed  banking  and  the  circolation  of 
certain  notes  or  evidence  of  debt  issned  by  banks,  (1 R.  S.  713)  the  court  will 
not  dissolve  the  injunction  on  the  coming  in  of  the  answer.  (The  court, 
however,  In  this  case  allowed  a  cross-biU  to  be  filed  by  the  company  to 
sell  the  property  embraced  by  the  mortgage,  inasmuch  as  the  same  might, 
otherwise,  have  been  sacrificed.) 

A  foreign  institution,  on  an  application  in  New  York  to  loan  $100,000  at 
seven  per  cent,  on  bond  and  mortgage  of  property  there,  agreed  to  give 
their  certificates  to  that  amount  bearing  interest  at  five  per  cent,  and  a  large 
portion  of  them  payable  in  twenty  years :  snch  a  transaction,  it  would  ieem, 
is  usurions. 


Motion  to  dissolve  injunction  on  bill,  answer  and  further 
answer. 

The  facts  will  be  sufficiently  found  in  the  opinion  of  the 
court. 

Mr.  William  Belts  and  Mr.  Benjamin  F.  Butler,  for  the 
motion. 

Mr.  D.  P.  Hall  and  Mr.  D.  D.  Field,  in  opposition. 

The  Vice-Chancellor  : — We  have  here  a  motion,  on 
the  part  of  the  American  Life  Insurance  and  Trust  Com- 
pany, to  dissolve  the  injunction  which  at  present  exists  to 
prevent  the  foreclosure  of  fifty-nine  lots  of  land  near  Tomp- 
kins Square  in  the  city  of  New  York. 

The  facts  appear  to  be  these :  Nicholas  B.  Stuy vesant,  of 
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the  finn  of  Dudley  &  Stuyvesant,  executed  a  mortgage  to  1843. 
John  Stoney  for  one  hundred  thousand  dollars  on  fifty-nine 
lots  of  ground  to  secure  him  for  advances  to  the  firm.  He, 
reljring  upon  the  integrity  of  those  gentlemen,  did  not  take  ^^^'  '^"*  ^^ 
the  precaution  to  put  the  mortgage  on  record.  Afterwards, 
a  mortgage  was  given  by  Dudley  6c  Stuyvesant  to  Mr. 
Wilder  for  seventy-five  thousand  dollars  on  the  same  pre* 
mises,  and  he,  immediately,  put  it  on  record ;  and,  finally, 
a  third  mortgage  was  given  by  them  on  the  lots  to  Thomas 
E.  Davis  for  twenty-five  thousand  dollars,  which  was  also 
put  on  record — and  before  Mr.  Stoney  awoke  to  his  danger 
the  latter  two  mortgages  were  put  in  suit  and  foreclosure. 
The  mortgagors  set  up  a  plea  of  usury  on  Wilder's  bill,  and 
Stoney  was  made  a  witness.  It  was  supposed  the  parties 
would  go  on  and  make  good  their  defence,  so  that  Stoney 
would  have  precedence,  but  the  defence  was  withdrawn  and 
a  decree  was  taken  almost  by  default,  by  which  Stoney  lost 
the  opportunity  which  had  been  promised.  Under  that  de- 
cree, the  property  was  sold  and  Thomas  E.  Davis  became 
the  purchaser  for  one  hundred  thousand  dollars.  The  result 
-would  have  been,  if  the  sale  had  been  made  good,  to  cut  out 
all  claim  of  Mr.  Stoney.  The  property,  however,  at  that 
time  (which  was  in  1838)  was  subject  to  the  redemption  law; 
and  of  that  right  they  could  not  deprive  Mr.  Stoney,    In  * 

consequence  of  that,  some  arrangement  was  made,  by  which, 
if  any  thing  could  be  made,  over  the  two  mortgages,  Stoney 
was  to  have  had  the  benefit  of  it,  as  the  property  was  supposed 
to  be  worth  much  more  than  one  hundred  thousand  dollars. 
Accordingly,  an  arrangement  was  made  between  Wilder  and 
Davis  and  the  assignees  of  Dudley  and  Stuyvesant,  by 
which  Mr.  Stoney  might  have  such  benefit,  by  paying  off 
the  prior  incumbrances  (that  is,  the  two  mortgages);  and 
Mr.  Davis  became  the  agent  to  negotiate  a  loan  and  satisfy 
the  mortgages. 

He  applied  to  the  American  Life  Insurance  and  Trust 
Company  for  a  loan,  not  of  money,  but  of  their  certificates  of 
depositfor  one  hundred  thousand  dollars  on  the  security  of  the 
property;  and  the  company  loaned  its  certificates  to  that 
amount — some  payable  in  one  year,  but  others  (a  large 
amount)  payable  in  twenty  years  and  bearing  an  interest  of 
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1843.  fire  per  cent  It  is  alleged  in  the  bill  that  these  certificates 
of  deposit  were  depreciated  and  could  not  be  sold  at  any 
thing  like  their  par  value ;  and  that  they  were  issued  for  the 
UFB  IMS.  AMD  purposo  of  enabling  Davis  to  pay  off  his  own  and  Wilder's 
mortgages.  The  twenty  year  certificates  were  drawn  in 
sterling  money  and  sold  in  London  at  a  loss  of  fifteen  per 
cent — and  those  for  one  year  sold  here  at  a  loss,  but  less  in 
amount. 

The  question  is,  whether  the  American  Life  Insurance 
and  Trust  Compny,  being  a  foreign  institution  chartered  in 
Maryland,  did  not  bring  themselves  by  this  transaction 
within  the  provisions  of  the  restraining  law  ? 

These  certificates  professed  to  be  based  upon  actual  de- 
posites  of  money  made  with  the  company.  The  compnny 
was  in  the  habit  of  receiving  deposites  and  allowing  five 
per  cent,  on  them.  I  think  a  serious  question  arises,  whether 
the  issuing  such  certificates  was  not  a  violation  of  the  sta- 
tute ?  The  certificates  formed  a  piece  of  machinery,  proba- 
bly got  up  for  the  purpose,  and  contained  a  falsehood  on 
their  face,  in  saying  there  had  been  a  deposit.  But,  if  par- 
ties enter  into  a  negotiation  to  take  the  certificates  at  their 
word  and  say  they  are  evidences  of  deposit,  is  the  company 
not  bound  to  admit  that  they  were  engaged  in  such  business, 
'  such  company  at  the  time  being  a  foreign  corporation  and 

the  loan  and  mortgage  made  in  this  city?  The  bill  says, 
that  their  doing  so  was  contrary  to  law.  The  bill  does  not 
say,  it  is  true,  that  they  opened  an  office  in  this  city  to  do 
business  as  a  bank — still,  there  is  a  question,  whether  the 
company  have  not  brought  themselves  within  the  statute 
prohibiting  transactions  of  that  kind  ? 

It  is  hardly  necessary  to  take  up  time  to  speak  of  the  pro- 
visions of  the  restraining  law.  The  law,  as  enacted  by  the 
revised  statutes,  1  vol.  712,  has  been  modified  by  the  act  of 
4th  February,  1837,  (Session's  Laws  of  1837,  ch.  20,  p.  14,) 
so  far  as  to  take  off  the  prohibition  from  individuals,  but 
then  there  is  a  saving  clause  that  it  shall  not  be  construed 
to  allow  a  corporation  of  another  state  or  country  to  keep 
any  office  to  receive  deposits  or  discount  or  put  evidences  of 
debt  into  circulation  as  money.  A  good  deal  has  been  said 
as  to  what  will  constitute  such  an  office ;  and  the  question 
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admits  of  much  nice  criticism.    I  do  not  intend  to  go  into       1843^ 
a  definite  opinion  on  the  point,    I  consider  it  only  necessary     ^-''^>''^*^ 
to  show  that  the  present  case  might,  possibly,  come  within      "^^^J^^^ 
the  provisions  of  this  statute  and  that  it  is  deserving  of  grave  ^^'^'  >''«•  ^^ 
and  serious  consideration,  whether  the  transactions  of  this 
company,  by  way  of  loan,  based  on  deposits,  are  not  pro- 
hibited by  law  and,  therefore,  void  as  to  any  person  who 
has  had  such  transactions  with  them  1    Cases  in  point  are 
in  the  1 7th  and  25th  Wendell  on  the  subject  of  these  restrain- 
ing acts :  De  Groot  v.  Van  Duzer^  17  Wend.  173 ;  New 
Hope  Delaware  Bridge  Company  v.  Poughkeepsie  Silk 
Co.,  20  Wend.  648.    In  that  of  the  New  Hope  Delaware 
Bridge  Companp  it  was  held  that  a  foreign  corporation,  hav- 
ing an  office  in  this  state,  could  not  maintain  an  action  here 
for  money  lent. 

The  bill  shows  that  this  company  was  engaged  in  business 
in  Now  York ;  and  whether  this  is  a  sufficient  allegation  or 
not  is  a  question.  All  that  I  wish  to  say,  at  present,  on  this 
branch  of  the  subject,  is,  that  it  presents  a  question  whether 
the  company  are  not  within  the  statute ;  and,  if  so,  whethei^ 
it  becomes  expedient  to  dissolve  the  injunction  ? 

It  is  contended,  that  this  transaction  of  issuing  and  receiv- 
ing a  bond  and  mortgage  of  the  same  amount  as  the  certifi- 
cates— ^the  first  at  seven  and  the  other  at  five  per  cent  and 
depreciated,  and  which  certificates  were  issued  to  raise 
money  and  a  loss  accrued  in  doing  so  of  fifteen  per  cent — 
is  not  a  case  of  usury  so  as  to  avoid  the  contract 

There  was  a  case  decided  in  October  last  by  the  Assistant 
Vice-Chancellor  of  the  eighth  circuit  in  which  this  company 
were  parties.  It  was  on  a  bill  filed  by  a  judgment  creditor 
of  a  person  named  Harrington  to  displace  the  mortgage  so 
that  his  judgment  could  be  operative  against  the  premises. 
The  ground  taken  was  usury.  It  was  a  case  in  which  the 
company  had  been  applied  to  for  a  loan  of  money.  They 
said,  they  had  no  money,  but  they  would  issue  certificates 
of  deposit  and  loan  them,  and  the  borrower  Harrington  was 
referred  to  a  broker  who  might  be  prevailed  upon  to  come 
to  the  office  and  deposit  a  large  amount  such  as  the  applicant 
wanted  and,  on  that,  the  Company  would  issue.  He  applied 
to  the  brokers  and  they  consented  and  deposited  twenty-five 
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1843.       thousand  dollars  or  fifty  thousand  dollars.    The  broker  was 

v>*-v-^^      willing  to  go  and  deposit  for  twenty  years  or  five  years  and  re- 

sTcwEY      ceive  certificates  at  five  per  cent.    The  certificates  were  actu- 

LiFB  INS.  AND  ally  handcd  to  the  borrower,  who  gave  his  bond  and  mortgage 

TRU8T  CO  '  c»  c?    o 

at  seven  per  cent.  The  Assistant  Yice'Chancellor  went  fully 
into  the  case  to  show  how  it  took  place.  He  came  to  the  con- 
clusion that  the  transaction  was  usurious,  as  there  was  no  ap- 
plication of  money  but,  instead  of  that,  certificates  of  deposit 
at  five  per  cent,  for  which  the  borrower  gave  bond  for  seven 
per  cent.,  and  was  not  only  subject  to  the  loss  of  two  per 
cent,  but  to  a  depreciation  of  fifteen  per  cent,  on  the  certifi- 
cates besides.  These  he  considered  sufficient  to  support  the 
charge  of  gross  usury. 

In  the  recent  case  of  The  Farmer's  Loan  Company^  I 
came  to  the  conclusion  that  there  was  no  usury,  because  it 
was  simply  an  exchange  of  notes.  Mr.  Minturn  gave  his 
note  to  the  company  and  received  bonds  for  a  like  amount, 
both  maturing  at  the  same  time,  the  one  drawing  five  and 
the  other  seven  per  cent,  interest  and  being  a  mere  exchange 
,of  paper  with  a  difference  of  only  two  per  cent.  I  did  not 
consider  it  usurious.  But,  where  the  certificates  are  issued 
.  for  twenty  years  at  five  per  cent,  interest  in  exchange  for 
securities  of  one  year  at  seven  per  cent.,  the  company  ob- 
tains a  vast  advantage.  They  have  the  money  to  use  nine- 
teen years,  while  they  are  paying  only  five  per  cent. 

I  apprehend,  in  this  case,  if  the  complainants  are  in  a  situ- 
ation to  take  advantage  of  usury,  it  presents  a  case  where 
it  may  be  important  to  consider  whether  the  whole  transac- 
tion is  not  affected  ?  The  question  is  to  be  considered  before 
the  subject  is  disposed  of  and  the  property  subjected  to  a 
sale  under  the  power  contained  in  the  mortgage,  which  I 
think  it  ought  not  to  be.  Could  the  complainant,  then,  take 
advantage  of  usury?  The  answer  is  put  on  the  simple 
footing  that  Mr.  Stoney  was  the  purchaser  of  fifty-nine  lots 
and  received  the  certificates  for  one  hundred  thousand  dol- 
lars, and  executed  the  mortgage  for  the  purchase  money ; 
that  it  was  a  transaction  between  Stoney  and  Davis  and 
there  was  no  connection  with  nor  had  it  relation  to  the  mort- 
gage or  these  certificates.  If  that  could  be  sustained,  all 
danger  as  to  the  security  might  be  done  away.    The  title  to 
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this  property  stood  in  the  name  of  Messrs.  Duer  and  Robin-       1843. 
son,  as  trustees  of  the  company  after  the  certificates  were     ^^^*v^<^ 
issued  to  Davis,  who  became  the  purchaser  of  the  property      *'^"*^ 
and  applied  for  the  loan ;  the  deed  was  executed  by  a  master  ^''^  '''■•  ^"^ 
in  chancery,  under  Davis's  purchase,  as  security  for  the  loan. 
He  gave  his  bond  for  ninety-five  thousand  dollars.    So,  the 
company  held  a  deed  in  the  name  of  Messrs.  Duer  &,  Rob- 
inson and  also  held  Davis's  bond,  the  deed  being  security 
for  the  bond.    It  so  stood  from  one  thousand  eight  hundred 
and  thirty-eight  to  one  thousand  eight  hundred  and  forty. 
Mr.  Stoney  having  died  and  his  executors  living  in  Charles- 
ton, they  come  here  to  look  after  their  property,  and  find  it 
thus  disposed  of  and  that  they  could  step  in  and  pay  off  the 
amount  obtained.    The  company,  in  their  answer,  deny 
that  Mr.  Davis  was  their  agent ;  and  say,  they  did  know 
him  but  as  an  individual.    They  say,  the  executors  wished 
the  benefit  of  the  arrangement  of  the  year  one  thousand 
eight  hundred  and  thirty-eight  and  asked  the  company  to 
give  up  the  property  to  them  on  executing  the  bond. 

It  does  seem  to  me  that  the  charge  of  usury  attaches  to 
the  transaction  ;  but  I  am  not  called  upon,  now,  to  give  an 
opinion  on  that  point. 

It  is  contended  by  the  bill  that,  as  the  American  Life 
and  Trust  Company  was  unauthorized  to  do  business  in  this 
state,  the  transaction  is  void  as  relates  to  the  bond  and  mort- 
gage in  question ;  and  that  the  company  cannot  give  title. 
On  the  other  hand  it  is  said  they  are  unconnected  with  the 
mortgage  which  was  given  to  Messrs.  Duer  io  Robinson, 
and,  by  them,  passed  to  the  company.  I  cannot  consider, 
however,  but  that  they  are  connected.  Mr.  Stoney  having 
died  at  Charleston,  his  executors,  the  defendants,  came  on 
in  relation  to  it.  As  the  case  stands,  I  am  of  opinion  it 
would  not  be  proper  to  remove  the  injunction  and  authorize 
a  sale,  for,  as  there  are  doubts  in  relation  to  the  title,  the  pro- 
perty would  probably  be  sacrificed.  The  defendants  ought 
to  have  the  liberty,  however,  to  file  a  bill  now,  so  that,  when 
the  question  is  settled,  A  sale  may  take  place,  if  necessary, 
free  from  all  possible  difficulty. 

Motion  to  dissolve  injunction  denied,  but  the  defendants 
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are  to  be  at  liberty  to  file  a  cross  bill  for  the  purpose  of  a 
sale  and  foreclosure  of  the  mortgaged  premises. 


In  the  Matter  op  the  Petition  op  Anthony  H. 

Ryder,  an  Infant,  d^. 


A  widow  who  has  a  life  estate  in  property  devised  to  her,  (while  her  has- 
band  is  alive,)  cannot  be  compelled  by  this  court  to  break  into  it  or  to 
apply  the  same  towards  the  support  of  an  infant  child  who  will  be  en- 
titled in  remainder.  Nor  will  the  court  order  it  out  of  such,  his  future 
estate. 


Jan.  2. 
1844. 

TenanifoT 
life. 
Parent 
and  child* 
Infants 
mainte- 
nance and 
support. 


Margaret  Hapf,  by  will,  gave  a  life  estate  in  all  her 
real  and  personal  property  unto  her  daughter  Sarah  Ann, 
the  then  wife  of  William  J.  Ryder,  the  same  to  be  for  her 
own  use  and  benefit,  exclusive  of  her  then  present  or  any 
future  husband ;  and,  after  her  decease,  the  real  and  per- 
sonal property  itself  was  to  go  to  her  children  absolutely. 
The  estate  was  protected  by  a  trustee. 

The  husband  of  this  Sarah  Ann,  namely,  William  J. 
Ryder,  died;  and  she  married  Daniel  Richards.  Among 
her  children,  at  the  time  of  such  second  marriage,  was  An- 
thony H.  Ryder,  an  infant,  over  the  age  of  fourteen  years. 
He  now  presented  a  petition,  by  his  next  friend,  setting 
forth  the  will  of  his  grand-mother,  Margaret  Haff;  the 
death  of  his  father ;  his  mother's  second  marriage ;  diffi- 
culties between  him  and  his  mother  and  step-father ;  that 
he  had  left  their  roof  in  consequence ;  and  that,  although 
her  life  estate  netted  about  two  thousand  dollars  a  year 
and  he  had  entered  a  lawyer's  office  as  a  student  and  re- 
quired a  reasonable  support,  yet,  his  mother  had  entirely 
neglected  him  of  late.  And  he  insisted,  in  his  petition,  that 
she  was  bound,  by  the  law  of  the  land,  to  maintain  and 
support  him  decently  and  to  educate  him  in  a  manner  suit- 
able to  her  condition  in  life  and  means,  more  especially  as 
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she  was  made  the  recipient  of  the  income  of  the  estate  be- 
queathed as  aforesaid  and  which,  from  the  terms  of  Mrs. 
Haff 's  will,  he  submitted  it  was  fairly  to  be  inferred  the 
testatrix  intended  her  daughter  (his  mother)  should  apply 
in  part  to  the  support  of  her  infant  children.  Prayer: 
That  the  trustee  of  the  estate  pay  to  the  petitioner,  from 
time  to  time,  such  sums  as  should  be  convenient  and  neces- 
sary for  his  support,  6cc.  or  that  such  sums  should  be  al- 
lowed to  him  out  of  his  estate  in  remainder. 

This  petition  was  met  by  affidavit  of  the  mother  and  her 
husband  showing  unkind  and  ungovernable  conduct  on  the 
son's  part. 

Mr.  J.  M.  Martin^  for  the  petitioner* 

Mr.  /•  Dikemauy  contra. 

The  Vice-chancellor  : — Parents  are  bound  to  support 
their  offspring  during  infancy.  It  is  both  a  legal  and  a 
moral  obligation  which  rests  upon  the  mother  as  well  as 
the  father,  when  she  happens  to  become  the  surviving  pa- 
rent and  no  other  provision  is  made  for  the  children. 

If  the  children  have  an  estate  independent  of  the  parent, 
whether  it  b^  father  or  mother,  the  court  of  chancery  may 
and  often  does  make  an  allowance  out  of  their  own  estate 
for  their  support,  in  order  to  relieve  the  parent  from  the 
burden,  especially  when  such  parent  is  in  moderate  circum- 
stances or  unable  to  afford  a  suitable  support.  But  here  the 
petitioner  and  the  other  children  of  Mrs.  Richards,  late  Mrs. 
Ryder,  have  no  estate  out  of  which  a  present  support  can 
be  ordered,  without  the  consent  of  the  mother.  Their  es- 
tate is  one  in  remainder  merely  with  no  immediate  benefit 
or  income  to  them.  The  mother  has  the  use  and  income 
during  her  life  as  her  own,  to  dispose  of  as  she  may  please, 
without  any  trust  or  accountability  for  such  income  to  any 
of  her  children.  When  the  will  was  made  and  when  it 
took  effect,  the  father  of  the  children  was  alive  and  the  tes- 
tatrix may  have  supposed  that  he  would  be  able  to  do  his 
duty  towards  them  and,  hence,  did  not  provide  that  the 
property  left  by  her  to  their  mother  for  her  separate  estate 
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1844.       should  be  devoted,  during  her  life  time,  to  their  support. 
-'^^^^^     The  testatrix  doubtless  believed  it  would  be  so  applied  if  it 

MATTKR  Of 

RTDEE.  became  necessary ;  but  this  she  was  willing  to  leave  to  that 
mother's  discretion,  as  a  matter  of  maternal  feeling  which 
the  court  of  chancery  can  have  no  jurisdiction  over  or  right 
to  control.  None  of  the  cases  cited  by  the  petitioner  have 
gone  this  length. 

If  the  mother,  Mrs.  Richards,  should  become  desirous  of 
having  the  capital  of  this  estate  broken  in  upon  for  the  pur- 
pose of  giving  a  necessary  support  to  her  children,  her  ap- 
plication might  be  granted  within  the  principle  of  the  Bost^ 
wick  Case,  4  J.  C.  R.  100,  and  the  class  of  cases  there  re- 
ferred to.  But,  as  the  breaking  in  upon  the  capital  would 
be  to  diminish  her  income,  it  cannot  be  done  without  her 
consent. 

Neither  can  the  alternative  prayer  of  the  petition  be  acted 
upon. 

As  to  the  legal  liability  resting  on  the  matter  at  common 
law  and  by  statute  1  R.  S.  614,  it  is  sufficient  to  say  that 
the  remedy  to  enforce  it  must  be  pursued  in  another  court. 

Order,  dismissing  the  petition,  with  costs  to  be  taxed  and 
to  be  paid  by  the  next  friend. 
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V. 

Dickinson,  Junior  and  Wife  v.  Coowise  and  another.       codwibc. 


Where  a  master  finds  in  favor  of  a  plea  of  former  suit  pending  and  the 
complainant  is  dissatisfied,  his  course  is  to  except  to  the  report  and,  in  this 
way,  bring  the  matter  before  the  court. 

Where  the  matter  of  a  second  (former  suit  going  on)  is  incidental  to  the 
matter  of  the  first,  although  not  embracing  so  much,  a  plea  of  former 
suit  pending  will  hold.  The  complainants  in  the  first  suit  should  amend 
or  put  in  the  incidental  matter  in  a  supplemental  bill. 


The  master  had  reported  in  favor  of  a  plea  of  another      J^^  8* 
suit  pending.    The  complainants  excepted ;  and  the  points       ^^^ 
were,  as  to  the  regularity  of  the  course  (by  excepting)  taken  picadine, 
by  them — and  as  to  the  direct  point  taken  by  the  plea.  pi^a  of 

former 

Mr.  S.  F.  Ckarksoitj  for  the  complainants  and  in  support  suit  pen- 

of  the  exceptions.  ding. 

Practice. 

Mr.  E.  H.  Owen^  contra.  ^^ 

The  Yice-Chancellor  : — This  cause  must  be  con-    Atig.  13. 
sidered  as  regularly  before  the  court  on  the  exception  to  the 
master's  report :  1  Newland's  Ch.  Prac.  163. 

The  question  is  one  of  fact:  whether  the  bill  in  this 
case  is  for  the  same  cause  as  the  former  bill  still  pending 
in  this  court  ? 

The  first  bill  is  filed  for  an  account  from  the  defendant 
Mary  Codwise  and  for  a  partition  of  the  real  estate  ;  and 
making  all  the  children  and  their  representatives  defen- 
dants. The  present  bill  is  for  an  account  of  the  real  and 
personal  estate,  with  some  collateral  matters,  such  as  fol- 
lowing the  house  No.  17  Waverley  Place,  New  York,  and 
bringing  it  in  as  a  part  of  the  estate  and  to  set  aside  the 
trust  deed  from  Mrs.  Codwise  to  John  C.  Yan  Rensselaer, 
as  being  a  fraud  on  the  rights  of  the  complainants  and  the 
other  children.  But,  the  present  bill  does  not  ask  for  a 
partition — nor  does  it  bring  the  necessary  parties  for  that 
purpose  before  the  court    It  is  only  brought  against  Mrs. 
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1844.       Cod  wise  and  her  son-in-law,  Yan  Rensselaer,  as  accounting 
parties.    Now,  although  partition  is  not  an  object  of  this 
V.  bill,  yet,  accounting  is ;  and  an  accounting  is  one  of  the 

C0DWI8E.  objects  and  one  of  the  causes  of  the  first  bill.  The  cause 
for  filing  this  bill  is  the  same  as  that  embraced  by  the  first 
bill.  True,  there  are  some  collateral  and  additional  matters 
here ;  but  those  might  be  introduced  into  the  first  bill ;  and, 
instead  of  filing  a  second  original  bill  for  the  purpose  of 
bringing  those  matters  before  the  court,  the  complainants 
should  have  amended  their  first  bill  or  have  filed  a  supple- 
mental one.  It  seems  to  me  not  necessary  or  proper  to  be 
going  on  with  two  suits  pari  passu,  when  one  is  capable  of 
accomplishing  the  whole  object.  The  additional  matter  in 
the  present  bill,  about  the  Waverley  Place  house  and  the 
trust  deed,  is  but  incidental  to  the  matter  of  accounting ; 
and,  so  far  as  this  bill  goes,  leaves  it  to  be  a  bill  for  the 
same  cause  as  is  cx)ntained  in  the  bill  first  filed. 

I  consider  the  master's  report  to  be  well  founded ;  and 
the  exception  to  it  must  be  overruled,  with  costs  to  be  paid 
by  the  complainants. 


VICE-CHANCELLOR'S  COURT. 
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Eqnity  can  control  foreign  executors  and  administrators  where  failure  of 
justice  or  a  hopeless  remedy  might  otherwise  occur,  but  it  will  not  ordinar 
rily  sustain  suits  against  them  (where  they  have  not  taken  out  letters  in 
this  state.) 

Bill  for  an  account  and  to  secure  assets  was  filed  by  a  residuary  devisee  and 
legatee  residing  within  the  jurisdiction  against  executors  casually  here 
but  whose  residence  was  in  another  state,  where  the  will  had  been  only 
proved  and  the  testator  had  died.  Although  the  principal  part  of  the  pro- 
perty was  in  that  other  state,  there  was  some  within  New  York ;  yet  there 
were  no  special  circumstances  in  the  case.  Demurrer  interposed ;  and 
allowed. 


Bill  filed  by  Nicholas  Brown  of  Piermont,  Rockland     Jan.  18, 
County,  State  of  New  York.    It  set  forth  the  will  (and  codi-       1844. 
oils  thereto)  of  Nicholas  Brown,  senior,  late  of  Providence      *"^T"''T^ 
in  the  State  of  Rhode  Island,  under  which  the  complainant  ^''*^*^' 
was  entitled  as  a  residuary  devisee ;  and  also  showed  that  pleading. 
such  will,  with  the  codicils,  was  proved  before  the  municipal  Bill. 
court  being  a  court  of  probate  of  the  city  of  Providence  in  Executor 
the  State  of  Rhode  Island.    Likewise,  that  John  Carter  ^^  ^ 
Brown,  Moses  B.  Ives  and  Robert  H.  Ives  accepted  the  trusts  ^*'***'''^ 
as  executors  and  letters  testamentary  were,  by  the  said  mu-  p^^iffn 
nicipal  court,  issued  to  them.    That,  at  the  time  of  the  de-  Executor. 
cease  of  the  testator,  his  heirs  at  law  and  next  of  kin  were 
the  complainant,  who  was  his  eldest  son,  the  said  John  Car- 
ter Brown  who  was  his  youngest  son,  and  his  two  grandchil- 
dren Abby  Brown  Francis  and  John  Brown  Francis  of  War- 
wick in  the  said  State  of  Rhode  Island.    That  no  letters  testa- 
mentary or  of  administration  had  been  issued  to  any  person 
upon  the  estate  of  the  said  Nicholas  Brown  senior  in  the 
State  of  New  York.    Allegation  that  there  was  property, 
real  and  personal,  to  a  large  amount,  and  that  a  considera- 
ble sum  was  invested  with  the  New  York  Life  Insurance 
and  Trust  Company  and  in  the  Bank  of  the  State  of  New 
York  and  New  York  Insurance  Company ;  and  the  com- 
plainant believed  that  if  the  said  executors  disposed  of  such 
investments,  the  amounts  thereof  would  be  removed  out  of 
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1844.  the  jurisdictioa  of  the  court.  That  they  were  all  citizens 
and  residents  of  the  State  of  Rhode  Island  ;  and  that  they 
and  each  of  them  were  but  seldom  in  the  State  of  New  York 

BRowK.  and  when  they  and  each  of  them  did  come,  they  remained 
but  for  a  day  or  two  and  immediately  departed  therefrom — 
and  the  complainant  believed  that  if  the  said  executors  were 
suffered  to  depart  from  the  State  of  New  York  the  complain- 
ant would  be  wholly  remediless. 

Prayer  against  these  executors  for  an  account  generally 
or  so  far  as  the  assets  in  New  York  were  concerned ;  and 
that,  after  payment  of  all  legal  charges,  the  clear  balance 
might  be  secured  by  and  under  the  order  of  this  court  for 
the  benefit  of  the  complainant  and  the  other  residuary  lega- 
tees and  devisees  under  the  said  will — or,  for  further  or  other 
relief.    Prayer,  also,  for  an  injunction. 

The  defendants  demurred  generally,  and,  then,  "  for  a 
further  cause  of  demurrer  these  defendants  severally  show 
that,  as  it  respects  the  personal  property  of  the  said  Nicholas 
Brown,  senior,  in  the  said  bill  named,  which  is  in  the  same 
bill  alleged  to  have  been  in  the  State  of  New  York  at  the 
time  of  the  death  of  the  said  Nicholas  Brown,  they,  these 
defendants,  if  answerable  or  bound  to  account  concerning 
the  same  to  any  person,  can  only  be  required  to  answer  or 
account  for  the  same  unto  an  executor  or  executors  of  the 
last  will  and  testament  of  the  said  Nicholas  Brown,  senior, 
deceased,  to  whom  letters  testamentary  have  been  issued  by 
some  competent  authority  under  the  laws  of  the  State  of 
New  York  or  under  an  administrator  or  administrators  of 
the  goods,  chattels  and  credits  of  the  said  Nicholas  Browui 
senior,  deceased,  duly  appointed  under  the  same  laws ;  and 
that,  as  it  respects  all  the  residue  of  the  real  and  personal 
estates  of  the  said  Nicholas  Brown,  senior,  it  is  not  alleged 
in  the  said  bill  that  the  same  or  any  part  thereof  or  any  pro- 
ceeds thereof  were  within  the  State  of  New  York  at  the  time 
of  the  death  of  the  said  Nicholas  Brown,  senior,  or  at  any 
time  since ;  and,  therefore,  the  proper  courts  of  the  said  State 
of  Rhode  Island  in  the  said  bill  named,  where  such  residue 
of  the  real  and  personal  estates  lie  and  where  these  defen- 
dants reside,  as  appears  by  the  said  bill,  have  competent  and 
exclusive  jurisdiction  to  require  these  defendants  to  answer 
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and  account  concerning  the  same.    And  these  defendants       1843. 

are  severally  advised  that  this  court  has  not,  as  it  appears 

by  the  said  bill,  any  jurisdiction  to  enable  it  to  require  these 

defendants  to  answer  or  account  concerning  the  same  or  any      bkowk. 

part  thereof.    And  for  a  further  cause  of  demurrer  to  the 

said  bill,  these  defendants  severally  show,  that  the  said  bill 

does  not  allege  against  these  defendants  or  any  of  them 

any  fraud,  breach  of  trust  or  misapplication,  contrary  to  their 

duty  as  executors,  of  any  part  of  the  real  or  personal  estates 

in  the  said  bill  mentioned. 

"  And  for  a  further  cause  of  demurrer  to  the  said  bill,  these 
defendants  severally  show,  that  it  appears  by  the  said  bill 
that  the  same  is  filed  before  the  vice-chancellor  of  the  first 
circuit  of  the  state  of  New  York,  who  hath  not  jurisdiction 
of  the  same :  because  it  appears  by  the  said  bill  that  the 
cause  or  matter  of  the  said  bill  did  not  arise  within  the  said 
first  circuit  and  that  the  subject-matter  in  controversy,  in  the 
said  bill  mentioned,  is  not  situated  within  the  said  first  cir- 
cuit ;  and  that  the  defendants  did  not  nor  did  any  of  them 
reside  within  the  said  first  circuit  at  the  time  of  filing  the 
said  bill.    Wherefore,  d&c." 

Mr.  (y  Conor,  in  support  of  the  demurrer. 

Mr.  Tucker  and  Mr.  Crapo,  for  the  complainants. 

The  Vice-Chancellor  : — ^If  the  court  of  chancery  has    June  26. 
jurisdiction  at  all  of  this  bill,  it  may  be  exercised  by  the  vice- 
chancellor  of  the  first  circuit :  some  portion  of  the  property 
in  question  being  situated  within  the  circuit 

But  the  principal  ground  of  the  demurrer  is,  that  the  de- 
fendants, being  foreign  executors,  are  not  liable  to  be  sued 
or  called  to  an  account  in  the  courts  of  law  or  equity  of  this 
state. 

The  will  was  made  in  Rhode  Island,  where  the  testator 
resided,  where  the  bulk  of  his  estate  is  situated,  where  the 
will  has  been  proved  and  letters  testamentary  granted,  and 
where  the  executors  reside.  Some  funds  of  the  testator  had 
been  invested  by  him  in  stocks  in  the  city  of  New  York ; 
and  remained  so  invested  as  well  at  the  period  of  his  death 
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1843.  as  at  the  time  of  the  filing  of  this  bill.  The  complainant,  a 
resident  of  New  York,  is  one  of  the  residuary  devisees  of 
the  estate ;  and  he  files  this  bill  for  the  purpose  of  calling 
the  defendants  to  an  account  in  relation  to  the  whole  estate 
and  of  having  his  residuary  share  ascertained  and  secured 
or  paid  to  him  and  of  preventing,  in  the  meantime,  the  funds 
invested  here  from  being  transferred  or  removed  out  of  this 
jurisdiction. 

The  defendants  have  not  qualified  as  executors  under  the 
laws  of  this  state,  not  having  proved  the  will  or  taken  out 
any  letters  of  administration  here.  As  a  general  rule,  suits 
cannot  be  brought  by  or  against  foreign  executors  or  admin- 
istrators :  that  is,  they  canapt  sue  or  be  sued  as  such  by 
virtue  of  an  appointment  or  authority  derived  from  the  laws 
of  another  state :  Story's  Con.  of  Laws,  i  616. 

It  is  true,  that,  previous  to  our  revised  statutes,  an  execu- 
tor or  administrator  coming  from  abroad  into  this  state  and 
here  collecting  property  or  money  of  the  decedent,  without 
first  taking  out  letters  under  the  laws  of  the  state,  might 
be  sued  as  an  executor  de  son  tort ;  and  such  was  the  case 
of  Campbell  V.  Tousej/jT  Cow.  6i.  But  the  revised  statutes 
have  abolished  this  remedy  by  action  against  any  person  as 
executor  in  his  own  wrong,  (2  R.  S.  449,  i  17,)  and  made 
ample  provision  for  a  legally  constituted  executor  or  admin- 
istrator, (lb.  76,  §  31,)  so  that  a  suit  similar  to  that  of  Camp- 
bell V.  Tousey  could  not  now  be  sustained  at  law. 

True,  also,  there  are  cases  in  which  the  court  of  chan- 
cery will  assume  jurisdiction  over  foreign  executors  and  ad- 
ministrators at  the  instance  of  creditors,  legatees  or  next  of 
kin ;  still,  these  must  be  special  cases  and  where,  but  for 
the  interference  of  this  court,  there  would  be  manifestly  a 
failure  of  justice  or  only  a  hopeless  remedy  elsewhere.  In- 
stances are  pointed  out  by  the  chancellor  in  McNamara  v. 
Dun/er,  7  Paige's  C.  R.  ^9  and  in  which  case  he  deemed 
himself  called  upon  to  assume  jurisdiction  over  a  foreign 
administrator  who  had  left  his  own  country  and  come  here, 
bringing  with  him  the  property  of  which  he  was  adminis- 
trator and  was  engaged  in  wrongfully  applying  it  to  his  own 
use. 
The  bill  in  question  does  not  present  such  a  case,  nor  at* 
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tempt  to  show  that  the  complainant  cannot  have  an  adequate  1843. 
remedy  in  the  courts  of  the  State  of  Rhode  Island.  This  ^^"^^^^^^ 
complainant  is  not  a  creditor  seeking  payment  of  a  debt  con-  «. 
tracted  with  him  in  the  State  of  New  York  and  upon  the  bmoww, 
faith  of  funds  or  property  placed  within  this  jurisdiction  and 
which  it  might  be  unjust  to  withdraw  from  his  reach.  He 
is  a  volunteer  claiming  the  gift  of  a  residue  of  a  large  estate 
under  a  will  made  in  the  State  of  Rhode  Island,  where  the 
bulk  of  the  property  is  situated  and  where  the  persons  en- 
trusted by  the  testator  with  its  management  reside  and  where 
the  testator,  doubtless,  contemplated  that  the  affairs  of  his 
estate  should  be  closed  and  settled.  The  will  was  made 
with  reference  to  the  laws  of  the  testator's  domicil ;  and  by 
those  laws  are  the  affairs  of  his  estate  to  be  administered, 
the  accounts  settled  and  the  residue  ascertained  and  distri- 
buted. The  complainant,  in  taking  his  share,  must  be  left, 
at  all  events,  to  the  operation  of  the  lex  loci  of  the  testator's 
domicil  in  regard  to  his  rights ;  and  in  my  opinion  he  mu9t 
also  be  left  to  pursue  his  remedy  according  to  the  lex  fori  of 
Rhode  Island,  unless,  indeed,  he  could  show,  which  he  has 
not  done,  that  by  some  act  of  the  defendants,  in  removing 
their  persons  or  the  property  from  that  jurisdiction,  any  re- 
medy, which  he  might  undertake  to  pursue  there,  would  be 
fruitless. 

The  demurrer  must  be  allowed ;  and  the  biM  dismissed, 
with  costs. 
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Hope  and  another  v.  B&inckerhoff. 


Jan.  23. 
1844. 

Pleading. 

Exception. 

Answer. 

Practice. 

Supple* 

mental 
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No  necessity,  in  answering  a  judgment  creditor's  bill,  to  discover  as  to 
property  coming  to  defendant  up  to  filing  the  answer.  All  a  complainant 
can  do  is  to  require  a  discovery  (up  to  that  late  time)  of  the  mere  con- 
dUion  of  the  property  which  the  defendant  had  when  the  bill  was  filed. 

Where  an  answer  shows  property  acquired  after  bill  filed,  a  supplemental 
bill  is  necessary  to  reach  it  and  the  particulars  of  it. 

Where  a  right  to  property  comes  to  a  judgment  debtor  before  bill  filed,  but 
administration  to  it  takes  place  afterwards,  the  same  may  be  reached  by 
a  supplemental  bill  making  the  administrator  a  party ;  although  it  might 
be  that  a  complainant,  knowing  of  the  right,  could  have  amended  and 
compelled  an  assignment  of  it  to  a  receiver. 


Exceptions  to  a  master's  report,  allowing  exceptions  to 
the  defendant's  answer — ^put  in  to  a  judgment  creditor's  bill. 
Judgment  recovered  on  the  eighth  day  of  January  one  thou- 
sand eight  hundred  and  forty ;  Ji.  fa.  issued  the  sixteenth 
and  returnable  on  the  eighteenth  day  of  the  same  January ; 
returned  nulla  bona ;  and  filed  the  twentieth  day  of  Feb- 
ruary following.  The  bill  was  filed  on  the  twenty-third 
day  of  March  one  thousand  eight  hundred  and  forty,  in 
the  usual  form ;  and  with  all  the  common  allegations  of  a 
judgment  creditor's  bill  in  regard  to  property — claiming  an 
answer  in  relation  to  the  same  "  as  well  at  the  time  of  filing 
the  bill  as  until  and  at  the  time  of  filing  his  answer." 

The  defendant  answered  that  on  the  twenty-eighth  day 
of  February  one  thousand  eight  hundred  and  forty,  he  did 
duly  and  according  to  law  assign  and  deliver  to  Thomas 
F.  Richards  all  his  property  of  every  nature  and  description, 
to  be  held  and  disposed  of  by  the  assignee  for  the  payment 
and  satisfaction  of  the  several  debts  due  and  owing  by  the 
defendant  to  his  several  creditors  pro  rata ;  and  further, 
that  he  had  not,  at  the  time  of  filing  the  bill,  any  equitable 
interests,  things  in  action  or  other  property  of  the  value  of 
one  hundred  dollars  and  more  exclusive  of  all  prior  just 
claims  thereon ;  nor  any  amount  of  money,  &c.  [going  on, 
following  the  language  of  the  bill,]  « except  what  may  re- 


VICE-CHANCELLOR'S  COURT. 

vert  to  this  defendant  after  the  full  payment  and  satisfaction 
of  all  claims  and  demands  against  this  defendant  in  virtue 
of  the  said  assignment." 

Exceptions  were  taken  for  insufficiency,  mainly  on  the 
ground  that  while  the  defendant  showed  he  had  made  an 
assignment  for  creditors,  yet,  it  did  not  appear  that  the  com- 
plainant's debt  was  provided  for ;  and,  also,  that  the  defen- 
dant should  have  answered  as  to  property  up  to  the  filing 
of  his  answer.    The  exceptions  were  allowed  by  the  master. 

Mr.  Brinckerhoffj  in  support  of  the  exception  taken  to  the 
master's  report. 

Mr:  Sears,  contra. 
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The  Vice-Chancellor  : — The  exceptions  appear  to  Aug.  13. 
be  taken  and  allowed  because  the  defendant  has  not  set 
forth,  particularly,  the  property  assigned  and  wherein  he 
has  a  reversionary  interest.  But  this  cannot  be  material  to 
the  complainant  to  know  in  this  suit :  because  their  debt 
must  be  paid  before  any  reversionary  interest  or  property 
can  come  to  the  defendant. 

He  was  not  bound  to  answer  as  to  any  property  acquired 
between  the  filing  of  the  bill  and  the  putting  in  of  the 
answer.  The  call  in  the  bill,  in  that  respect,  is  understood 
as  applying  to  property  which  the  defendant  had  at  the  • 
time  of  filing  the  bill  and  on  which  it  became  a  lien  and 
the  present  condition  of  which  he  should  disclose  as  well 
as  the  past.  A  supplemental  bill  is  necessary  to  discover 
as  well  as  to  reach  property  acquired  by  a  defendant  subse- 
quently to  the  filing  of  the  original  bill. 

I  am  of  opinion  that  all  the  exceptions  to  the  defendant's 
answer  should  have  been  disallowed. 

Order  that  the  exception  of  the  defendant  to  the  master's 
report  be  allowed,  with  costs  to  be  taxed  and  credited  on 
the  judgment. 


This  case  came  up  again  on  demurrer  to  a  supplemental      O^.  8, 
bill.    The  defendant  was  entitled  to  a  share  in  the  property       IS^&. 
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1844.       of  bis  mother,  who  had  died  intestate.    This  share  fell  to 


HOPS 


him  prior  to  the  filing  of  the  original  bill ;  but  her  admin- 

'V.'       istrator,  Mr.  John  L.  Lawrenee,  was  not  appointed  until 

iRiNCKSR.    afterwards.     The  question  was  on  a  point  of  pleading : 


HOFF. 


whether  the  complainant  idiould  not  have  amended  and, 
in  that  way,  have  avoided  the  filing  of  a  supplemental 
.  bill. 

Mr.  Brinckerhoffj  in  support  of  the  demurrer. 

Mr.  Searsj  contra. 

June  9,  The  Y ice-Chancellor  : — ^The  ground  on  which  this 
1846.  demurrer  is  taken  is  that  the  matter  of  substance  introduced 
by  way  of  supplement  might  have  been  introduced  into  the 
original  bill  by  way  of  amendment ;  and,  hence,  that  a 
supplemental  bill  is  unnecessary.  It  is  true  that  wherever 
the  same  end  can  be  obtained  by  amendment,  the  court 
will  not  permit  a  supplemental  bill  to  be  filed :  Mitford,  62. 
But,  new  matter  or  events  which  have  arisen  since  the 
filing  of  the  original  bill,  cannot  be  set  up  by  amendment 
and  if  intended  to  be  invoked  as  a  ground  for  relief,  a  resort 
must  be  had  to  a  secondary  bill.  Now,  in  this  instance,  the 
share  or  interest  of  the  defendant  in  the  estate  of  his  de- 
ceased mother  existed  and  was  just  as  perfect  before  and  at 
•  the  time  of  filing  the  original  bill  as  it  was  afterwards  and, 
by  amending  the  bill,  the  complainants  could  have  a  decree 
against  the  defendant  Brinckerhoff,  compelling  him  to  as- 
sign the  claim  to  a  receiver,  to  be  collected  and  applied  to  the 
payment  of  their  debt.  If^  however,  it  was  necessary  or,  if 
not  actually  necessary,  if  it  was  proper  to  make  John  L. 
Lawrence  a  party  defendant,  in  order,  directly,  to  reach  the 
fund  in  his  hands  as  administrator,  that  course  could  only 
be  pursued  by  means  of  a  supplemental  bill.  Mr.  Law- 
rence, it  appears,  did  not  become  such  administrator  and 
possess  himself  of  the  assets  until  long  after  the  original 
bill  was  filed ;  and  having  funds  in  his  hands  belonging  to 
the  defendant,  as  this  bill  now  shows,  I  cannot  undertake 
to  say  that  it  was  improper  to  make  him  a  party  and  to  ask 
that  he  be  decreed  to  apply  so  much  of  it  as  may  be  neces- 
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sary  to  satisfy  the  judgment  debt  of  the  complainants  and       1844. 

to  hare  him  enjoined,  in  the  meantime,  from  paying  the 

money  over  to  the  defendant.    This  specific  relief,  it  seems 

to  me,  the  complainants  have  a  right  to  ask  for ;  and,  hav-     nrmcKCA. 

ing  that  right,  it  is  only  available  to  them  by  a  supplement 

tal  bill. 

If  the  complainants  had  been  content  to  seek  payment 
out  of  their  specific  fund,  through  the  medium  of  an  as- 
signment by  the  defendant  to  the  receiver  in  the  cause,  it 
might  have  been  necessary  to  have  done  no  more  than  to 
amend  the  bill  by  alleging  the  existence  of  the  property  in 
the  hands  of  Mr.  Lawrence  under  a  grant  of  letters  of  ad- 
ministration, although  subsequent :  such  a  bare  allegation 
being  admissible  as  an  amendment  within  the  exception  to 
the  general  rule  adverted  to  by  the  chancellor  in  Buck  v. 
Buckj  (4  Saratoga  Sentinel  Reports,  46.) 

Order,  that  the  demurrer  be  overruled,  with  costs. 
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PATTERSON 

V. 

BBEW8TER.  Patterson  V,  Brewster  and  others. 


Although  there  may  be  a  partnership  in  the  use  and  working  of  land, 
there  cannot  be  one  in  the  baying  and  selling  of  real  estate,  so  as  to 
carry  with  it  the  rights,  powers,  duties  and  responsibilities  of  partners 
under  the  law  merchant. 

Where  an  association  is  formed  for  the  purchase,  sale  and  improvement 
of  real  estate  and  its  trustees,  (pursuant  to  its  articles,)  effect  sales  and 
buy  in  their  own  names  individually  and  so  give  their  own  bonds  and 
mortgages,  a  seller  cannot  follow  the  associates  where  the  trustees  be- 
come insolvent.  It  might  be  otherwise,  however,  where  the  sale  was 
made  on  the  credit  of  the  capital  of  the  association  and  on  that  of  the 
parties  where  their  shares  have  not  been  paid  in.  A  right  to  sue  on  an 
original  simple  contract  indebtedness  is  merged  when  a  higher  security 
is  taken,  for  example,  a  bond  and  mortgage. 

The  fact  of  the  death  of  some  shareholders  in  an  association  does  not 
create  a  difficulty  sufficient  to  justify  a  suit  in  equity  in  order  to  make 
all  contribute  to  pay  a  debt 


Jon.  24,25,      Bill  against  some  of  the  members  and  the  representa- 
1844.       tives  of  other  members  of  a  joint  stock  association,  formed 
'^^^^^^^     under  articles  of  agreement  dated  the  twenty-eighth  day  of 
Partner-     September  in  the  year  one  thousand  eight  hundred  and 
^^^^^  thirty-five,  for  the  purpose,  as  therein  expressed,  "  of  pur- 

Assoda-  chasing,  selling  and  improving  real  estate  in  the  city  of 
tion.  Pittsburgh  and  its  immediate  vicinity  and  for  no  other  pur- 

Trustees.  pose,"  and  called  the  Pittsburgh  Land  Company.  The 
^h^  h  7  conapany  or  association  was  to  continue  for  three  years.  Its 
j^  '  capital  was  fixed  at  one  hundred  thousand  dollars,  divided 
Bond  and  ^^^  shares  of  five  thousand  dollars  each.  The  subscribers 
mortgage,  were  each  to  contribute  the  number  of  shares  set  opposite 
Cause  of  their  names.  Messrs.  Wetmore  and  Havens  were  constitu- 
^^^'  ted  the  agents,  attorneys  and  trustees  for  the  accomplish- 

ment of  the  objects  of  the  association.  They  were  to  make 
all  the  purchases,  take  the  titles  in  their  names  and,  then, 
to  execute  declarations  of  trust  in  favor  of  the  associates. 
Under  the  trust,  they  were  to  effect  sales  and  exchanges  of 
the  property  and  give  and  receive  mortgages.  The  nett 
proceeds  and  mortgages  taken  on  sales  were  to  be  divided 
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bf  them  amongst  the  associates ;  and  they  were  to  convey       1844. 
the  lands  undisposed  of  in  fee  to  the  associates,  whenever 
required,  in  proportion  to  the  shares  held  by  them  respec* 
tively. 

In  the  month  of  September,  in  the  year  one  thousand 
eight  hundred  and  thirty-six,  the  agents,  Wetmore.  and  Ha- 
vens, purchased  of  the  complainant,  at  Pittsburgh,  certain 
real  estate  at  that  place ;  and^  for  which,  they  received  a 
conveyance  under  the  trust  for  the  benefit  of  the  associa- 
tion ;  paid  a  part  of  the  consideration  money ;  and,  for  the 
balance  of  thirty-two  thousand  dollars,  they,  the  agents, 
gave  their  individual  bonds,  five  in  number,  each  for  the 
pajrment  of  six  thousand  four  hundred  dollars,  with  in- 
terest, in  two,  three,  four,  five  and  six  years  from  their 
date  and,  also,  a  mortgage  of  the  same  premises  to  secure 
the  payment  of  the  bonds.    These  bonds  were  executed 
under  their  hands  and,  what  purported  to  be  their  seals  (a 
scroll  being  a  seal  according  to  the  laws  of  Pennsylvania.) 
The  bonds  were  in  the  names  of  Wetmore  and  Havens  as 
obligors  and  not  in  the  name  of  the  company  or  as  agents, 
attorneys  or  trustees  of  it.    The  bonds  remaining  unpaid 
and  the  obligors,  Wetmore  and  Havens,  having  become  in- 
solvent, the  bill  was  filed  to  compel  the  associates  of  the 
company  to  contribute  and  pay  the  bonds  or  the  debt  there- 
by created. 

The  bill  did  not  contain  any  averment  that  the  defendants 
had  not  theretofore  contributed  and  paid  up  the  whole  of 
their  respective  subscriptions  to  the  capital  of  the  company ; 
but  it  proceeded  on  the  ground  that  the  purchase  having 
been  made  on  account  of  and  for  the  association  by  their 
authorized  agent  and  having  been  accepted  by  such  asso- 
ciation, they,  its  members,  were  jointly  and  severally  liable 
to  pay  the  balance  of  the  purchase  money  remaining  due ; 
and  it  prayed  that  they  might  be  decreed  to  pay  according- 

The  defendants  interposed  a  general  demurrer. 

Mr.  Lord  and  Mr.  Wood,  in  support  of  the  demurrer. 

Mr.  M.  Hoffman^  for  the  complainant. 
Vol.  IV.— 43 
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1844  The  Vice-Chancellor  : — ^Tbe  claim  made  by  the  bill 

-^^^^^"^^     ifl  attempted  to  be  supperted  on  the  ground  of  a  liability 
9.  attaching  to  the  defendants  as  partners.    It  appears  to  me, 

B«ewsTBH.  however,  that,  considering  the  object  of  this  company  or 
Dec  26.  ^^^^f^^^^^f  it  is  not  to  be  deemed  a  partnership  in  the  mer- 
cantile sense  of  the  term  with  the  rights,  powers,  duties 
and  responsibilities  of  partners  belonging  to  the  associates 
under  the  law  merchant.  There  may  be  a  partnership  in 
the  use  or  working  of  lands,  as  in  the  business  of  farming, 
mining  or  manufacturing,  where  the  law  merchant  will  ap^ 
ply  and  govern,  as  in  ordinary  partnerships  which  directly 
relate  to  merchandize  or  mercantile  affairs.  But,  in  the 
buying  and  selling  of  lands  for  profit,  on  the  joint  account 
of  several,  as  in  this  instance,  the  lands  retain  all  the  char- 
acteristics of  real  estate.  It  is  bought — and  it  is  sold — as 
such  ;  the  title  is  taken  to  the  purchasers  either  in  joint 
tenancy  or  as  tenants  in  common  or  in  the  name  of  a  trus- 
tee upon  certain  declared  trusts ;  and,  as  real  estate,  it  is 
add  and  conveyed  or,  if  it  remain  undisposed  of,  it  descends 
to  the  heir.  One  joint  tenant  or  one  tenant  in  common  can- 
not bind  his  co-tenants  by  any  contract  he  may  enter  into 
in  relation  to  the  lands  so  held ;  each  one  must  contract  for 
himself  and  for  his  own  share  and  inteiest. 

Their  liability  arising  out  of  the  fact  of  ownership  alone 
is  several  and  not  joint  and  several.  Each  one  must  con- 
tract for  himself  and  in  relation  to  his  individual  share. 
There  is  no  implied  allegation  of  authority  among  them 
that  one  may  contract  debts  on  account  of  the  estate  gener- 
ally so  as  to  be  binding  on  all.  In  short,  there  are,  among 
joint  owners  of  this  species  of  property,  none  of  the  inci- 
dental  powers  which  belong  necessarily  to  one  of  several 
joint  owners  of  merchandize,  chattels  or  personal  property 
of  any  sort  where  (he  possession  of  one  is  the  possession 
of  all,  and  all,  in  respect  to  the  ownership,  are  but  as 
one  person.  For  the  sake  of  convenience  and  the  easier 
management  of  all  partnership  concerns,  whether  it  be 
in  the  trade  of  buying  and  selling  merchandize,  in  man- 
ufacturing or  in  the  business  of  working  lands  either  for 
agricultural  or  mining  products,  one  partner  has  the  power 
to  bind  all   by  any  contracts  he  may  make  which  are 
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within  the  scope  of  their  partnership  business.  But  this  1844. 
eannot  be  the  law  in  the  mere  business  of  buying  and  sell- 
ing lands.  In  all  such  cases,  the  courts  can  only  undertake 
to  enforce  the  contract  as  actually  and  fairly  made.  Now,  BRBwavBi 
the  contract,  in  this  instance,  for  the  purchase  of  the  lands 
of  the  complainant,  was  made  between  him  and  Wetmore 
and  Havens.  They  purchased  in  their  own  names ;  took 
the  title  in  their  own  names ;  and  gave  security  in  their 
own  bonds  and  mortgages  for  the  balance  of  the  purchase 
money.  Although  the  bill  alleges  that  this  purchase  was 
made  for  the  account  of  the  Pittsburgh  Land  Company  as 
provided  for  in  the  articles  of  association,  yet,  this  must  be 
understood  only  as  a  matter  between  Wetmore  and  Havens, 
as  agents  and  trustees  on  the  one  part  and  the  association 
on  the  other  part.  For,  as  to  the  complainant,  it  is  not 
alleged  in  the  bill  that  Wetmore  and  Havens  were  not  the 
principal  contracting  parties  with  him,  nor  that  he  dealt 
with  them  as  principals  and  agreed  to  take  them  as  his 
paymasters  as  their  bonds  import. 

No  fraud  or  imposition  is  alleged  to  have  been  practised 
in  order  to  induce  the  complainant  to  take  their  bonds.  It 
is  not  even  alleged  that  the  sale  of  the  land  was  made  on 
the  credit  of  the  capital  of  the  company  or  of  the  individual 
associates  or  that  he  was  mislead  or  deceived  when  he 
made  the  contract  of  sale  and  consummated  it  by  his  deed 
of  conveyance  and  the  acceptance  of  the  bonds  and  mort- 
gages. 

The  court  must,  therefore,  intend  that  he  made  his  con- 
tract to  sell  on  the  personal  responsibility  of  Wetmore  and 
Havens  and  upon  the  mortgages  by  way  of  further  security. 
He  must  not  complain  if  he  is  left  with  no  other  or  better 
remedy  than  the  securities  which  he  holds  can  afford  him. 

But,  if  the  contract  was  originally  different,  so  that  the 
complainant  might  have  resorted  to  the  associates  in  an 
action  for  the  purchase  money,  he  has  waived  it  by  taking 
a  higher  security.  The  simple  contract  indebtedness  is 
merged  in  the  bonds  and  he  is  precluded  from  resorting  to 
it :  Penny  v.  Martin^  4  J.  C.  R.  666 ;  and  Robertson  v. 
^nith,  18  J.  R.  469. 

Again :  the  remedy  is  at  law  if  there  be  still  a  partner* 
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1844.  ship  indebtedness.  The  circumstance  that  some  of  the 
members  have  died  who  are  now  represented  by  executors 
or  administrators  ought  not,  in  my  judgment,  to  induce  a 
BREwiTER.  resort  to  this  court,  without  first  going  against  the  survivors 
at  law  and  ascertaining  whether  the  debt  can  be  collected 
out  of  the  joint  property  in  their  hands.  The  decision  of 
Sir  John  Leach,  M.  R.  in  Wilkinson  v.  Henderson,  1 
Mylne  &  K.  583,  seems  to  me  contrary  to  principle ;  and 
I  am  not  content  to  adopt  it  as  a  rule  for  the  court  of  chan- 
cery of  this  state. 

Demurrer  allowed,  with  costs;  but  with  leave  to  the 
complainant  to  amend  his  bill,  if  he  can,  by  alleging  the 
sale  to  have  been  made  on  the  credit  of  the  one  hundred 
thousand  dollars  of  capital  subscribed  and  of  the  individual 
subscribers  and  that  they  or  some  of  them  have  not  paid  up 
their  subscriptions,  <fcc. 
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1844. 

LAWRENCE 

V. 

Lawrence^  Administrator  of  Lawrence,  deceased,  v.        lawrehci. 

Lawrence., 


An  Older  may  be  entered  for  a  farther  answer  upon  exceptions  for  insuffi- 
ciency submitted  to,  before  exceptions  taken  for  impertinence  are  dispon- 
ed of. 

Matter  in  an  answer  complaining  of  acts  of  the  complainant,  but  which  can- 
not avail  the  defendant  in  the  suit,  is  impertinent. 

Repetition  is  impertinence. 

Where  a  complainant,  as  administrator,  had  been  the  professional  adviser 
of  the  defendant  and  a  deed,  made  and  executed  while  the  professional  re- 
lation existed,  might  come  into  question  in  this  suit,  the  defendant  was 
allowed,  in  his  answer,  to  set  up  the  fact  of  such  relationship ;  although  it 
would  have  been  better  to  have  objected  in  the  surrogate's  office  to  the 
appointment  of  that  person  tm  administrator. 


Exceptions  for  insufficiency  and  impertinence  had  been     j^g.  5 
taken  to  the  defendant's  answer ;  and  be  had  submitted  to       1844. 
those  which  were  taken  for  insufficiency.    On  the  twenty-     ^^^>^^ 
fifth  day  of  January,  one  thousand  eight  hundred  and  forty-  p;^*^' 
four,  the  complainant  gave  notice  to  the  defendant  of  an  c»^^^      ' 
order  having  been  entered  requiring  him  to  put  in  a  further  t^ms. 
answer  to  the  exceptions  so  submitted  to  within  twenty  days, 
&c. ;  and,  on  the  thirtieth  day  of  the  same  month  of  Janua- 
ry, a  notice  to  refer  the  exceptions  for  impertinence  was  also 
served.    A  motion  to  set  aside  this  last  order  was  now  made. 
It  was  founded  on  an  affidavit,  made  by  the  defendant,  which 
showed :  that  he  considered  the  said  exceptions  for  imperti* 
nence  to  be  waived  by  the  order  for  a  further  answer  and 
he  had  commenced  the  drafting  of  such  further  answer  in 
conformity  with  the  said  order ;  that  he  deemed  all  the  parts 
of  his  answer  excepted  to  for  impertinence  as  pertinent  and 
essential  to  his  defence,  which  he  believed  to  be  good  and 
valid,  but  that  should  such  parts  be  expunged  by  order  of 
the  court,  his  further  answer,  as  drafted  in  reference  to  the 
existing  answer,  would  be  materially  varied  and,  in  a  great 
degree,  useless. 

It  appeared  that  the  complainant  had  consented  to  an  ex- 
tension of  the  time  to  put  in  a  further  answer  (to  the  excep- 
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1844.  tions  for  insufficiency  submitted  to)  so  that  the  twenty  days 
allowed  for  this  purpose  was  to  commence  only  from  the 
time  that  the  exceptions  for  impertinence  were  fuiiy  dispos- 


lawrbhcx 

V. 


LAWRBNCB.      ed  Of. 

Mr.  W.  B,  Lawrence^  in  pro.  per.  and  in  support  of  the 
motion. 

Mr.  O.  M.  Ogden  and  Mr.  W.  H.  Harrison^  contra. 

Feb.  13.  ^^^  Vice-chancellor  : — ^I  find  nothing  in  the  rules  of 
the  court  which  forbids  the  entry  of  an  order  for  a  further 
answer  upon  exceptions  for  insufficiency  submitted  to  until 
exceptions  for  impertinence,  taken  at  the  same  time,  are  dis- 
posed of.  Nor  do  I  see  how  the  taking  of  such  a  step,  in  re- 
lation to  the  former,  can  be  a  waiver  of  the  latter.  They 
are  not  inconsistent  proceedings,  nor  within  the  reasons  for 
the  practice  laid  down  in  Hart  v.  StnaU^  4  Paige's  C.  R. 
333  and  The  New  York  Fire  Insurance  Company  v. 
Lawrence^  6  lb.  611 ;  and  any  inconvenience  or  difficulty 
which  the  defendant  may  have,  in  drawing  his  further  an- 
swer correctly  while  there  is  an  uncertainty  about  parts  of 
hi9  original  answer  being  retained,  is  obviated,  in  this  case, 
by  the  complainant's  proposed  stipulation  and  of  which  the 
defendants  can  still  have  the  benefit. 

Order :  that  the  defendant's  motion  to  set  aside  the  order 
of  reference  of  the  exceptions  for  impertinence  be  denied, 
with  costs  to  be  taxed ;  and  that  the  defendant  have  twenty 
days,  after  the  exceptions  for  impertinence  are  finally  dis- 
posed of  in  which  to  put  in  bis  further  answer  upon  the  ex- 
ceptions for  insufficiency. 


July  Ist^  1844.  The  exceptions  came  before  the  court,  on 
the  defendant's  exceptions  to  the  master's  report ;  and  they 
will  be  sufficiently  understood  by  his  honor's  opinion. 

Dee.  10         ^Bj^  Yice-Chancellor  : — Fourteen  exceptions  are  ta- 

1844.       ken  to  the  answer  of  the  defendant  William  Beach  Law- 

fence  for  impertinence.    The  first,  second,  third,  tenth  and 

fourteenth  have  been  disallowed ;  and  all  the  rest  are  allow- 
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ed  by  the  master.    The  defendant  excepts  to  his  report  in       1844. 
respect  to  all  the  exceptions  allowed. 

The  matter  of  the  fourth,  fifth,  sitth,  seventh  and  thir- 
teenth exceptions  are  of  the  same  character  and — depending  i«awrencc. 
on  the  same  principle — may  be  disposed  of  together.  It  is 
a  mistake  to  say  that  the  parts  of  the  answer,  pointed  out 
by  these  exceptions,  are  called  for  by  the  bill.  The  bill  does, 
indeed,  allege  the  existence  of  prior  mortgages  and  that  suits 
had  been  commenced  on  some  of  such  mortgages  and  that 
similar  suits,  on  other  of  such  mortgages,  would  probably 
be  commenced.  This  is  alleged  for  the  purpose  of  showing 
the  insecurity  of  the  mortgage  debt  represented  or  claimed 
by  the  complainant  and  the  propriety  of  his  having  a  recei- 
ver of  the  rents  of  the  mortgaged  property. 

The  defendant  admits  the  existence  of  the  prior  mortga-  • 
ges  and  the  filing  of  some  bills  of  foreclosure  prior  to  the 
filing  of  the  present  bill ;  and  states  that  certain  bills  have 
been  filed  since,  and  then  adds  that  the  latter  "  have  been 
occasioned  by  the  filing  of  the  complainant's  bill."  And 
again,  that  suits  have  been  commenced  to  foreclose  some  of 
the  mortgages  "  and  principally  as  before  mentioned  in  con- 
sequence of  the  proceedings  of  the  complainant"  It  is  to 
these  repeated  assertions  the  five  exceptions  in  question  refer. 
If  they  remain  in  the  answer,  they  may  of  course  lead  to  the 
taking  of  a  good  deal  of  testimony  and  that  too  possibly  of 
a  very  circumstantial  nature,  in  order  to  support  them.  And 
supposing  them  to  be  true  or  to  be  proved,  I  am  at  a  loss  to 
perceive  how  such  facts  can  be  of  the  least  force  or  avail  in 
this  suit  to  the  defendant.  If,  as  the  answer  asserts,  there 
is  nothing  due  to  the  estate  of  Isaac  Lawrence  upon  or  by 
virtue  of  the  present  mortgage  or  if  the  complainant,  as  ad- 
ministrator, had  no  title  to  this  mortgage  or  right  to  control 
it  or  to  file  this  bill  or  for  any  other  cause  this  bill  must  be 
dismissed,  the  court  cannot  undertake  in  this  suit  to  make 
compensation  to  the  defendant  for  any  injury  or  loss  or  de- 
triment to  his  property  occasioned  by  foreclosures  and  sales 
nnder  other  mortgages.  And,  on  the  other  hand,  if  the  de- 
fence set  up  does  not  succeed  (and  the  matters  in  question 
are  distinct  from  the  matters  ojf  defence)  then  it  follows  that 
the  complainants  had  a  right  to  file  this  bill  and  the  conse- 
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1844.       quence  of  filing  it  as  stated  must  be  attributed  rather  to  the 
'"""''^'^^     misfortune  of  the  defendant  than  to  the  fault  of  a  rightful 
UNCE    complainant    It  is  said  that  if  these  five  exceptions  are  well 
LAWRENCE,    takcu,  thou  the  master  ought  to  have  allowed  and  not  disal- 
lowed, as  he  has  done,  the  tenth  exception.    There  is  a  simi- 
larity ;  and  the  seeming  inconsistency  in  allowing  some  and 
disallowing  another,  is  reconciled  in  this  way :  that  the  de- 
fendant has  left  to  him,  in  the  answer,  the  benefit  of  the  fact 
in  pleading,  namely,  "  in  consequence  of  the  filing  of  this 
bill  &c.  other  foreclosure  suits  were  commenced"  and  it  was 
unnecessary  to  repeat  again  and  again  in  other  parts  of  the 
answer  the  same  allegation ;  such  repetition  constituting  im- 
pertinence.    I  think  the  master  was  right,  even  on  this 
ground,  in  allowing  the  other  five  exceptions. 

Then,  as  to  the  fifth  exception.  This  part  of  the  answer 
appears  to  be  a  reiteration,  in  substance,  of  previous  state- 
ments introduced  to  show  that  at  the  time  of  executing  the 
deed  to  J.  O.  King,  in  trust  for  his  wife,  he  was  not  insol- 
vent and  that  his  wife  was  justly  and  equitably  entitled  to 
hold  the  provision  made  for  her  as  an  equivalent  for  her 
right  of  dower  which  she  had  parted  with.  All  this  and 
everything  else  in  relation  to  the  complainant's  conduct  in 
bringing  upon  the  defendant  his  misfortunes,  annihilating 
his  credit  and  producing  sacrifices  of  his  property  is  so  fully 
stated  in  other  places  of  the  answer  as  to  render  this  portion 
of  it  in  the  eighty-fourth,  eighty-fifth  and  eighty-sixth  folios 
unnecessary  and  so  far  as  any  thing  new  is  stated  about  the 
complainant's  taking  his  note  to  offer  for  discount  at  bank, 
as  being  evidence  that  the  complainant  could  not  have  be- 
lieved the  defendant  insolvent  at  that  time,  is  quite  immate- 
rial. It  is,  moreover,  argumentative,  prolix  and  against  the 
rules  of  good  pleading.  The  master  was  right  in  allowing 
the  exceptions. 

I  am  not  satisfied  with  the  allowance  of  the  ninth  excep- 
tion, although  the  statements  of  the  bill  cannot,  I  think, 
involve  any  breach  of  professional  confidence,  because  they 
are  not  disclosures  made  in  the  shape  of  testimony ;  and  if 
the  defendant  has  any  right  to  object  that  his  former  legal 
adviser  should  be  the  complainant  in  a  bill  against  him,  he 
should  have  objected  before  the  surrogate  to  his  appointment 
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as  administrator,  on  the  ground  that  the  performance  of  bis 

duty,  in  enforcing  the  mortgage,  might  lead  to  a  breach  of 

professional  confidence,  yet  this  part  of  the  answer  may,  pos* 

sibly,  have  some  bearing  upon  the  question  in  relation  to  the    tAwisHci. 

validity  of  the  deed  and  as  having  been  made  under  legal 

advice  or  while  the  relation  spoken  of  existed.    This  part 

of  the  answer  may,  therefore,  remain. 

The  eleventh  exception  should,  also,  in  my  opinion,  have 
been  disallowed.  The  exception  is  too  broad.  It  covers 
some  words  that  ought  to  remain,  so  that  the  previous  denial 
might  not  stand  as  a  negative  pregnant  All  after  the  words 
"  settled"  is  improper ;  but  down  to  and  including  that  word 
is  properly  a  part  of  the  denial.  As  an  exception  for  imper« 
tinence  must  be  allowed  in  toto  or  fail  altogether,  this  ex- 
ception must  be  deemed  to  have  failed. 

The  twelfth  exception  is  well  taken.  It  can  be  of  no  con- 
sequence, for  the  purposes  of  this  suit,  how  or  by  what  means 
the  defendant's  circumstances  have  become  impaired ;  and  I 
think  he  has  no  right  to  be  so  constantly  throughout  this 
long  answer  attempting  to  cast  reflections  on  the  complain- 
ant's official  conduct  in  this  business. 

Order^  that  the  sixth  and  seventh  exceptions  to  the  mas- 
ter's report  in  respect  to  the  allowance  of  the  ninth  and  ele- 
venth exceptions  to  the  answer  be  allowed  ;  and  that  all  the 
other  exceptions  to  the  report  be  overruled.  And  that  the 
report,  in  respect  to  the  allowance  of  the  fourth,  fifth,  sixth, 
seventh,  eighth,  twelfth  and  thirteenth  exceptions  to  the  an- 
swer, stand  confirmed ;  and  that  thd  clerk  expunge  accord- 
ingly. That  the  defendant  pay  the  complainant's  costs  of 
the  seven  exceptions  which  are  finally  allowed,  but  no  costs 
of  the  reference — ^as  to  which,  each  party  is  to  bear  his  own. 
That  the  defendant  also  pay  the  complainant's  costs  on  the 
hearing  of  the  exceptions  to  the  report  to  be  included  in  the 
same  taxation,  but  not  to  exceed  ten  dollars. 
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▼ANDBRPOO&. 


Springer  v.  Vanderpool  and  another. 


Where  a  complainant,  in  a  judgment  creditor's  suit,  takes  the  benefit  of  the 
bankrupt  act,  the  same  becomes  defective  and  can  only  be  proceeded  in  by 
his  assignee  filing  a  supplemental  bill.  It  seems^  that  if  the  assignee  re- 
fused to  do  this,  the  original  complainant  might  proceed  snaking  such  as* 
signee  a  defendant 


Feb.  6,         Judgment  creditor's  bill  against  Jacob  Vanderpool  (the 
io44.       debtor)  and  Frederick  S.  Vanderpool,  to  whom  he  had  as- 
Phadinsr    ^^S^^  certain  leasehold  premises. 

Parties.  ^  decree  was  had ;  and  thereby  the  assignment  was  de- 

Bankrupt  clared  fraudulent  and  void  aud  the  assignee,  Frederick  S. 
Vanderpool,  was  ordered  to  join  in  assigning  to  a  receiver, 
who  had  been  duly  appointed. 

A  motion  was  now  made  for  an  attachment  against  the 
defendants,  the  Vanderpools,  for  not  executing  a  transfer  to 
the  receiver. 

It  appeared  that  the  complainant,  Benjamin  H.  Springer, 
had  applied  for  his  discharge  in  bankruptcy  under  the  act 
of  Congress  of  February  17, 1843 ;  that  the  defendants  had 
no  knowledge  or  information  of  it  until  after  the  entry  of 
the  final  decree  in  the  cause ;  and  that  the  defendants  had 
taken  no  step  in  the  cause  since  they  came  to  such  know- 
ledge or  information. 

These  defendants  claimed  that,  by  the  decree  in  bank- 
ruptcy, the  suit  abated ;  and  that  all  proceedings  subsequent 
thereto  were  null  and  void  and,  so,  no  attachment  could 
issue — referring  to  Sedgwick  v.  Cleveland^  7  Paige's  C.  R. 
287. 


Mr.  WoadhuU^  moved  for  the  attachment. 

Mr.  Wettnorey  contra. 

The  Vi ce-Chancellor  :— ^This  case  falls  within  the 
chancellor's  decision  in  Sedgvnck  v.  Cleveland^  7  Paige's  C. 
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1844. 
R.  287.    The  suit  has  become  defective,  not  abated,  by  the 

bankraptcy  of  the  complainant  It  may  still  be  prosecuted, 
but  not  by  or  in  the  name  of  the  complainant.  The  assignee  tandehpool. 
in  bankruptcy  may  go  on  with  it — and  such  is  the  effect  of 
the  provision  of  i  3  of  the  bankrupt  act ;  but  in  doing  so,  the 
assignee  must  conform  to  the  practice  of  this  court  by  mak- 
ing himself  a  party  by  filing  a  supplemental  bill  as  shown 
by  the  chancellor  in  Sedgwick  v.  Cleveland* 

If  the  assignee  will  not  consent  to  do  this,  then,  perhaps, 
the  present  complainant  may  be  allowed  to  proceed,  by  a 
supplemental  bill,  making  his  assignee  a  party  defendant 
and  suggesting  his  refusal  to  proceed  with  the  suit  as  a  com- 
plainant, &c.{a)  However  that  may  be,  the  present  motion, 
for  an  attachment  against  the  defendants  must  be  denied, 
with  costs  to  be  taxed. 

(a)  See,  Brdner  v.  Tkompson^  3  MoUoy,  433,  and  iwU  there. 
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ORX0WOLD.  Coster  v,  Griswold. 


In  the  absence  of  fraud  or  &iiliire  of  title,  a  surety,  who  guarantees  notes 
given  on  the  purchase  of  lands,  cannot  be  relieved  on  the  ground  of  hard- 
ship, inadequacy  of  consideration  or  extravagance  of  price. 

Where  a  purchaser  covenants  and  makes  a  pledge  that  the  lands  he  sells 
shall,  within  a  certain  period,  coounand  a  certain  price  and  this  is  shown 
to  have  been  impracticable  and  he  becomes  insolvent  and  his  pledge  inad- 
equate, an  equity  arises  in  favor  of  the  buyer,  as  well  as  of  his  surety, 
on  notes  given  for  the  purchase  money,  so  long  as  such  notes  remain  in 
the  hands  of  the  seller  on  a  bill  quia  timet.  But,  if  an  absolute  assign- 
ment of  the  notes,  in  good  faith,  has  taken  place,  for  consideration,  before 
causes  for  filing  the  bill  arise  or  a  right  of  set-off  attaches  or  other  equi- 
table claim  occurs,  the  assignee  can  hold  irrespective  of  any  after  accru- 
ing right  or  equity.  In  such  case,  the  court  secures  the  equities  which 
the  debtor  had  against  the  original  creditor  up  to  the  time  of  assignment. 
And  such  equities  are  not  lost  by  a  mere  pledge  of  the  notes  by  the  seller 
— they  continue  up  to  and  until  a  bona  fide  assignment  as  aforesaid. 

Affidavits,  denying  the  truth  of  matter  proposed  to  be  inserted  in  a  bill  by 
way  of  amendment,  form  no  sufficient  objection  to  the  application  to 
amend. 

t^roposed  amendments,  by  executors,  to  a  bill  filed  by  their  testator,  can  be 
allowed,  although  embracing  statements  which  may  never  have  been  made 
by  him  and  although  they  render  no  excuse  for  their  not  having  been 
brought  forward  originally. 

It  VMfvld  seem,  that  less  strictness  should  be  allowed  in  amending  a  bill  where 
no  injunction  is  in  force  or  necessary  to  be  sustained. 

It  is  not  usual  for  this  court  to  grant  an  injunction  to  restrain  actions  in  the 
federal  courts,  but  leave  a  pany  to  apply  there  to  stay  them  until  the  equita- 
ble relief  is  granted  here— nsonfirming  the  case  of  Schuyler  v.  PeUssver^  vol. 
„  ,  3,  191. 

feorUQTif^   In  order  to  reinstate  an  injunction  pending  an  appeal,  a  case  must  be  made 
13,  16,  16,       showing  something  like  irreparable  injury  if  not  allowed;  but,  even  then, 
1844.  the  application  should  be  made  to  the  chancellor. 


^^*f^-  The  bill  in  this  case,  filed  by  John  G.  Coster,  showed  that 
Iniunction.  ^^^  ^^^^^  Cowles  ofiered,  by  letter,  to  sell,  to  the  Oswichee 
Principal  Land  Company,  twenty-eight  thousand  acres  of  land  in 
and  surety.  Georgia  for  one  hundred  and  sixty-eight  thousand  dollars. 
Vendor  payable  in  the  company's  bonds  at  one,  two  and  three  years, 
^^  P^'""  to  be  guaranteed  by  the  complainant,  John  G.  Coster ;  the 
BM  quia  ^^^  Cowles  to  be  interested  in  one- fourth,  and  to  guarantee 
iijaeU  ^  ^^®  company  that  the  lands  should  sell,  within  five  years^ 

for  the  full  amount  of  the  purchase  money — and  all  his  in- 
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terest,  being  one-fourth  and  two-tenths  in  the  original  pro-       1844. 
perty  of  the  company,  should  be  subject  to  the  obligation  of 
indemnifying  the  company  for  any  loss  from  this  purchase. 
The  proposition  was  not  accepted.    On  the  tenth  of  May,     oawwoLO. 
in  the  same  year,  he  extended  his  offer  sirty  days,  from  the 
first  of  April,  to  sell  thirty  thousand  acres  at  five  dollars 
per  acre ;  and,  if  accepted  by  the  company,  his  guarantee 
was  general  and  extended  beyond  the  specific  security 
offered  above.    This  offer  was  accepted  by  the  trustee  of 
the  company,  Hamilton ;  and,  sometime  in  May,  the  said 
Jerry  Cowles  conveyed  the  lands,  by  deeds  dated  the  twen- 
tieth day  of  April,  one  thousand  eight  hundred  and  thirty- 
eight  to  Hamilton,  as  trustee  of  one  fourth  for  Coster  and 
Heckshers ;  one-fourth  for  Pettigrew,  one-fourth  for  the  said 
Cowles,  and  one  fourth  for  the  said  Hamilton.    Simultane- 
ously with  the  deeds,  Hamilton,  as  trustee,  executed  twenty- 
eight  bonds,  to  the  amount,  in  the  aggregate,  of  one  hundred 
and  fifty  thousand  dollars ;  they  were  all  dated  on  the  first 
of  May,  1838,  and  became  due  in  the  years  one  thousand 
eight  hundred  and  forty,  one  thousand  eight  hundred  and 
forty-one,  one  thousand  eight  hundred  and  forty-two  and  one 
thousand  eight  hundred  and  forty-three — they  were  in  sums 
of  seven  thousand  five  hundred  dollars  and  five  thousand 
dollars,  and  all  made  to  carry  interest  at  seven  per  cent,  half 
yearly.    Mr.  Coster's  guarantee  was  endorsed  on  each  note 
under  dale  of  the  first  day  of  May,  one  thousand  eight  hun- 
dred and  thirty-eight.    His  guarantee  was  gratuitous,  being 
made  at  the  request  of  his  associates  and  on  the  faith  and 
guarantee  and  assurance  of  Cowles  as  to  the  ultimate  sale 
of  the  lands.    And,  simultaneously  also  with  the  execution 
of  the  deeds  and  delivery  of  the  bonds,  Cowles  executed  and 
delivered  to  the  associates  an  indenture,  dated  the  ninth  day 
of  May,  one  thousand  eight  hundred  and  thirty-eight,  recit- 
ing the  whole  of  the  transactions ;  and  covenanting  that  the 
lands  should  be  sold  or  capable  of  being  sold  within  five 
years  from  the  date  for  the  full  amount  of  the  purchase 
money ;  that  this  amount  might  be  realized  by  selling  at 
public  auction  within  six  months  afterwards  all  such  of  the 
said  lands  as  might  be  unsold  at  the  end  of  the  five  years ; 
and  if,  after  the  whole  of  the  lands  should  be  sold  within 
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1844.  five  years  and  six  months  after  this  date,  the  whole  amount 
^^"""^^^  of  money  accruing  from  the  sales  should  fall  short  of  the 
V.  aforesaid  purchase  sum  of  one  hundred  and  fifty  thousand 
.GKiBwoLD.  dollars  and  the  interest  thereon,  then  he,  Cowles,  would  in- 
demnify and  save  them  harmless  against  any  loss  by  reason 
of  the  said  sales  of  the  said  lands  producing  a  less  sum  than 
the  said  one  hundred  and  fifty  thousand  dollars  and  inte- 
rest. And  he,  therein  and  thereby,  mortgaged  and  pledged 
Che  whole  df  his  share  and  interest  in  the  company,  &c.,  for 
(he  fulfilment  of  such,  his  guarantee,  with  this  further  un- 
derstanding and  agreement  between  the  parties  that,  at  the 
expiration  of  the  five  years,  should  the  one  hundred  and 
fifty  thousand  dollars,  with  interest,  not  be  refunded  to  the 
company  by  the  sale  of  the  Georgia  lands,  that,  then,  Ham- 
ilton for  the  company  should  put  up  such  of  the  Georgia 
lands  as  remained  undisposed  of  to  be  sold  for  cash  at  auc- 
tion, giving  six  months  previous  notice  and  if,  from  the  said 
sale  or  attempt  to  sell,  the  balance  of  the  one  hundred  and 
fifty  thousand  dollars,  d&c,  should  not  be  produced,  then,  the 
one-fourth  interest  of  Cowles  in  the  company  should  be  ad- 
vertised Co  be  sold  for  cash,  giving  six  months  notice  by  ad- 
vertisement, unless,  indeed,  the  company  should  agree  to 
take  Cowles's  share  at  private  sale  upon  terms  to  be  agreed 
on.  The  five  years  expired  on  the  ninth  day  of  May,  one 
thousand  eight  hundred  and  forty-three.  The  lands  had 
not,  nor  had  any  part  been  sold,  nor  were  they  capable  of 
being  disposed  of  except  at  an  enormous  sacrifice  on  Che 
cost,  and  all  attempts  by  the  trustee  to  sell  had  been  una- 
vailing. One  half  of  the  company's  bonds,  to  the  amount 
of  seventy  thousand  dollars,  with  forty  thousand  six  hundred 
and  twenty-five  dollars  for  interest,  had  been  paid  by  them. 
No  part  of  these  payments  were  made  by  Cowles  or  came 
out  of  his  interest  or  share  in  the  company ;  but  the  greater 
part  was  paid  out  of  money  obtained  by  means  of  Coster's, 
the  complainant's,  credit  and  for  the  amount  of  which  he  was 
then  liable.  In  the  autumn  of  the  year  one  thousand  eight 
hundred  and  forty-one,  the  said  Jerry  Cowles  became  em- 
barrassed. The  company  were,  then,  apprehensive  that  the 
lands  would  not  sell  within  the  five  years,  except  at  a  very 
great  sacrifice ;  and  that  Cowles  would  be  unable  to  indem- 
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nify  them.  They  determined  to  pay  no  more  principal  or  1844. 
interest  Cowles,  shortly  after,  became  utterly  insolvent; 
was  declared  a  bankrupt ;  and  obtained  his  discharge.  The 
interest  of  Cowles  in  the  company  (independent  of  the  owbwold 
Georgia  lands)  afforded  no  security  whatever  by  way  of  in- 
demnity. All  the  other  associates  of  the  company  were  in- 
solvent or  unable  to  pay  any  portion  of  these  bonds  and  the 
whole  burthen  of  them  rested  on  the  complainant,  Coster. 
Two  suits  at  law  had  been  commenced  against  him  on  his 
guarantee.  In  one  suit,  six  of  the  bonds  were  declared  on, 
each  for  five  thousand  dollars,  payable  the  first  day  of  May, 
one  thousand  eight  hundred  and  forty-two,  and  one  for  seven 
thousand  five  hundred  dollars,  payable  at  the  same  time — 
and  for  twenty-seven  thousand  five  hundred  dollars  for  in- 
terest from  the  first  of  May,  one  thousand  eight  hundred  and 
forty  two.  These  were  the  remaining  fourteen  bonds, 
amounting  to  seventy-five  thousand  dollars.  The  suits  were 
in  the  name  of  Cowles,  but  it  was  alleged  they  were  for  the 
benefit  of  the  defendant  George  Griswold  and  others^  who 
had  obtained  the  bonds  under  a  blank  assignment  endorsed 
upon  each  note,  signed  by  Jerry  Cowles  under  date  of  May 
eighth,  one  thousand  eight  hundred  and  thirty-eight,  (the 
time  when  they  were  made.)  About  the  tenth  day  of  May, 
one  thousand  eight  hundred  and  thirty-eight,  Cowles  ob- 
tained an  advance  of  seventy  thousand  dollars  from  the 
United  States  Bank  in  their  post-notes,  for  his  note  of  seventy 
thousand  dollars  at  nine  months  and  by  a  deposit  of  the 
fourteen  bonds  as  collateral  security.  Cowles's  note  fell  due 
the  tenth  day  of  August,  one  thousand  eight  hundred  and 
thirty-nine  and  was  not  paid.  On  the  twenty-eighth  of  the 
same  August  the  agent  of  the  United  States  Bank  at  Macon 
in  Georgia  gave  notice  to  Cowles  that  the  Bank  would  sell 
the  bonds  at  auction  in  New  York  sometime  in  September 
or  October  then  next,  and  would  give  sixteen  days  notice  of 
the  time  and  place  of  sale  in  the  Express  and  Commercial 
Advertiser  newspapers;  but  no  such  notice  was  ever  given 
and  no  such  sale  was  ever  made ;  and,  on  Cowles  coming 
to  the  city  of  New  York,  it  was  postponed  indefinitely  and 
no  other  notice  or  sale  had  ever  been  given  or  made.  On  the 
second  day  of  October,  one  thousand  eight  hundred  and 
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1844.  forty-one,  the  said  Cowles  went  to  Philadelphia,  and,  wish- 
ing to  take  up  his  note  for  seventy  thousand  dollars  and 
withdraw  the  bonds  deposited  as  collateral  security,  tendered 
0RI8WOLD.  to  the  then  president  of  the  bank  sixty-five  thousand  nine 
hundred  and  ninety  dollars  in  the  notes  of  4he  bank  in  full 
payment  of  the  amount  then  due  on  his  note.  This  tender 
was  declined  and  the  delivery  up  of  the  note  and  bonds  was 
refused,  under  pretence  that  the  latter  had  been  disposed  of 
and  the  proceeds  credited  to  the  account  of  the  note,  leaving 
a  balance  of  twelve  hundred  and  forty-four  dollars  and 
eighty-seven  cents ;  and  the  account  in  relation  to  which 
was  set  out  in  the  bill.  The  said  Cowles  requested  to  be 
informed  as  to  who  were  the  purchasers  of  the  bonds,  when 
the  cashier  of  the  bank  informed  him  that,  as  to  the  sale  of 
nine  of  the  bonds  amounting  to  forty-seven  thousand  and 
five  hundred  dollars  disposed  of  at  twenty  per  cent,  discount, 
as  credited  on  the  first  day  of  March,  one  thousand  eight 
hundred  and  forty-one,  he  could  not  say  to  whom  they  were 
sold,  nor  whether  at  public  or  private  sale,  but,  as  to  the' sale 
of  five  of  the  bonds,  equal  to  twenty-seven  thousand  five 
hundred  dollars,  as  credited  on  the  sixth  day  of  August,  one 
thousand  eight  hundred  and  forty-one  at  ten  per  cent,  dis- 
count, they  had  been  sold  to  the  defendant,  George  Gris- 
wold  and  Richard  Alsop  at  private  sale.  That  Cowles  never 
had  received  any  notice  of  such  sales  and  the  above  was 
the  first  intimation  he  had  ever  had  that  the  fourteen  bonds 
had  been  parted  with ;  and  he,  immediately  thereafter,  say 
on  the  second  day  of  October,  one  thousand  eight  hundred 
and  forty  one,  gave  notice  that  he  should  repudiate  the  sales 
as  made  in  fraud  of  his  rights.  By  a  statement  set  out 
it  appeared  that  the  balance  due  on  his  note  was  sixty-five 
thousand  two  hundred  and  twenty-six  dollars  and  sixteen 
cents ;  and  it  was  alleged  that  this  was  all  that  was  due  and 
that  it  was  fully  covered  by  the  tender.  It  was  stated  that 
Cowles  never  made  any  assignments  to  Griswold  or  any 
other  person — nor  did  the  bank  make  any  in  writing ;  and 
also  averred  that  no  consideration  passed  or  was  paid  at  the 
time  for  the  bonds  by  Griswold  and  Alsop,  but  that  the  bonds 
were  delivered  in  pursuance  of  some  private  understanding 
and  on  account  of  antecedent  matters  and  in  fraud  of  Cowles's 
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rights.  That  the  bank  had  no  right  to  sell  or  part  with  the  1844. 
possession  of  the  bonds  and  such  act  was  wholly  unwarran- 
ted and  unlawful.  That  the  defendants  took  them  subject 
to  all  the  equities  existing  between  the  bank  and  Cowles  oiwwold. 
and  bad  acquired  no  right  or  title  to  the  bonds.  The  com- 
plainant was  advised  and  insisted  that  Cowles's  agreement 
and  covenant  of  the  ninth  day  of  May  one  thousand  eight 
hundred  and  thirty-eight  limited  his,  the  complainant's  lia- 
bility as  surety  of  the  bonds  and  that  his  guarantee  was 
subject  to  the  provisions  of  that  instrument  and  went  with 
the  bonds  wheresoever  they  went.  Also,  that  the  considera-  . 
tion  of  the  bonds  had  wholly  and  entirely  failed  and  was 
no  longer  of  any  effect  or,  at  all  events,  that  he  was  entitled 
to  a  deduction  of  the  difference  between  what  the  lands 
should  produce  on  a  sale  and  the  consideration  money  and 
interest  agreed  to  be  paid.  The  complainant  insisted  that 
the  present  holders  of  these  fourteen  bonds  had  no  right  or 
title  to  them  and  ought  not  to  be  allowed  to  prosecute  them; 
and  he  was  desirous  that  the  lands  in  Georgia  should  be 
sold--And  there  were  no  means  of  determining  what  the  ul- 
timate deficiency  would  be  except  by  an  actual  sale ;  and  he 
could  not  interpose  his  just  and  proper  defence  at  law  in  the 
suits  brought  against  him;  and  insisted  that  the  further 
prosecution  of  them  should  be  stayed  until  a  sale  could  be 
made  and  the  deficiency  ascertained.  Prayer:  that  the 
lands  might  be  sold  under  the  direction  of  the  court ;  that 
Hamilton,  the  trustee,  might  join  and  execute  deeds  to  the 
purchaser ;  that  the  proceeds  might  be  applied  on  the  bonds, 
^.,  and  that  the  complainant  might  have  the  benefit  of  the 
deficiency  which  Cowles  might  be  found  liable  for  and  that 
the  fourteen  bonds  should  be  delivered  up.  And  an  injunc- 
tion against  the  further  prosecution  of  the  suits  at  law. 

An  injunction  had  been  granted. 

By  a  joint  answer  put  in,  it  appeared :  that  the  defendant 
George  W.  Gray,  the  son  in  law  of  the  defendant  George 
Griswold,  was  the  assignee  of  the  nine  bonds  for  forty-seven 
thousand  five  hundred  dollars  and  was  prosecuting  one  of 
the  suits  on  behalf  of  himself^  George  Griswold,  Nathaniel 
L.  Griswold  and  Richard  S.  Griswold,  composing  the  firm 
of  N.  L.  &  G.  Griswold,  who  bought  an  interest  of  forty* 
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1844.       three  thousand  and  seven  dollars  and  eighty-nine  cents  in 
the  said  note  of  Jerry  Cowles.    That  the  purchase  took 
place  about  the  first  day  of  March  one  thousand  eight  hun- 
ouswoLD.    ^red  and  forty-one ;  and  that  there  was  then  due  on  the  note 
the  sum  of  sixty-seven  thousand  nine  hundred  and  seven 
dollars  and  twenty-one  cents.    That  they  purchased  that 
interest  for  a  good  and  valuable  consideration.    And  as  to 
the  remainder  of  the  note,  that  the  same  was  purchased  from 
the  United  States  Bank  on  the  sixth  day  of  August  one  thou- 
sand eight  hundred  and  forty-one  for  a  good  and  valuable 
.  consideration  by  the  defendants  Richard  Alsop  and  George 
Ghswold.    That  when  the  said  Alsop  and  George  Griswold 
purchased  the  five  bonds,  with  the  guarantee  on  each  and 
the  assignments  in  blank,  they  were  delivered  to  them  to  be 
held  as  collateral  security  for  the  payment  of  the  amount  of 
their  interest  in  the  note  and  had  always  since  remained  in 
their  custody  and  possession  and  in  that  of  the  executors  of 
Alsop ;  and  so  it  was  with  the  nine  bonds  purchased  by  N. 
L.  &  G.  Griswold  and  held  as  collateral  security  for  the  pay- 
ment of  the  amount  of  their  interest  in  the  note.    That  the 
assignments  on  the  bonds  were  in  blank,  on  the  eighth  day 
of  May  one  thousand  eight  hundred  and  thirty-eight,  but, 
about  the  times  of  their  purchase,  the  assignments  were  filled 
up  with  the  name  of  the  said  George  W.  Gray,  who  was,  thus, 
constituted  a  trustee  for  the  said  N.  L.  &  G.  Griswold ;  and  the 
remaining  five  were  filled  up  with  the  names  of  R.  Alsop 
and  George  Griswold  by  themselves.    The  defendants  insis- 
ted that  they  had  a  valid  title.    They  stated,  on  information 
and  belief,  how  the  United  States  Bank,  through  Nevins  and 
Townsend,  as  agents  for  Jerry  Cowles,  took  the  note  of  se- 
venty thousand  dollars  for  value  received  by  bim  of  the 
bank  and  the  fourteen  bonds,  with  the  guarantees  and  assign- 
ments in  blank  as  collateral  security  for  the  payment  of  the 
note.    That  the  deposit  of  the  bonds  was  nutde  with  the 
knowledge  and  approbation  of  the  complainant  and  Hamil- 
ton ;  and  that  the  funds  thereby  procured  were  applied  to 
their  use  and  the  use  of  their  associates  in  the  Oswichee 
Company.    They  submitted  that  by  the  delivery  of  the  note 
and  the  bonds  to  the  bank,  the  said  Cowles  authorized  the 
filling  up  of  the  blanks  in  the  assignments  to  any  holders. 
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They  admitted  that  there  had  been  no  other  written  assign-^ 
mmts  or  other  transfer  of  the  title  than  the  said  deposit  for 
the  purpose  of  collaterally  securing  the  payment  of  the  note ; 
and  that  all  the  rights  of  Cowles,  as  owner  of  the  fourteen  oa»wold. 
bonds,  subject  to  the  deposit,  were  reserved  to  and  retailed 
by  him  and  had  never  been  given  up  or  relinquished ;  and  that 
the  note  became  due  on  the  tenth  day  of  August  one  thou* 
sand  eight  hundred  and  thirty-nine  and  was  not  paid.  The 
defendants  further  answered  that  they  did  not  know  and 
could  neither  admit  nor  deny  the  notice  of  the  United  States 
Bank  at  Macon  about  selling  the  bonds  in  September  and 
October,  1839,  or  that  no  notice  of  sale  was  ever  given  ;  but 
admitted  that  the  bonds  were  not  advertised  or  exposed  for 
sale  at  any  time  in  the  city  of  New  York.  They  said  they 
were  ignorant  of  any  tender  having  been  made.  They  ad- 
mitted that  sixty-five  thousand  two  hundred  and  twenty^six 
dollars  and  sixteen  cents  was  the  whole  amount  due  upon 
the  note  on  the  second  day  of  October  one  thousand  eight 
hundred  and  forty-one ;  but  they  denied  that  the  suggested 
tender  of  bank  notes  was  equal  to  that  sum  or  that  the  bank 
bad  any  interest  in  the  note  or  bonds  at  that  time.  And  as 
to  their  purchase  they  said  that  the  interest  in  the  note  pur- 
chased by  N.  L.  &  G.  Griswold  was  paid  for  by  them  to  the 
bank  in  lawful  money  of  the  United  States  actually  advan- 
ced at  the  time  of  the  purchase  and  as  the  consideration  for 
the  same  and  that,  ever  since,  such  slice  of  the  sa|d  note 
and  the  bonds  collateral  thereto  had  been  and  were  their 
sole  property.  That  the  interest  in  the  note  purchased  by 
Alsop  and  Griswold  was  obtained  for  a  bona  fide  considera- 
tion, the  full  value  whereof  was  received  by  the  said  bank 
at  the  time  in  part  payment  thereof  and  in  lieu  of  so  much 
money  then  due  to  them  and  payable  on  an  award  made  in 
their  favor  against  the  bank  by  arbitrators.  They  denied 
all  knowledge  and  notice  of  any  equities  against  the  note  or 
the  fourteen  bonds  or  any  defence  against  the  payment  there- 
of ;  and  that  they  took  them  in  the  confidence  that  the  com- 
plainant, from  having  paid  the  interest  from  time  to  time  as 
it  accrued,  had  recognized  the  validity  of  the  bonds  and  that 
they  had  been  given  to  Cowles  to  be  negotiated  by  such 
transfer  for  the  benefit  of  the  complainant  and  his  associates. 
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1814.  They  denied  that  tto  oonsidetntioti  pastssed  At  the  tinto,  &c. ; 
and  submitted  that  they  had  a  good  title  and  bad  good  right 
to  hold,  free  from  any  counter  equities.  They  insisted  that 
oMswaLD.  in  y^^  apparent  from  the  face  of  the  bonds  and  guarantees 
that  they  were  made  with  the  design  and  intent  to  pass  into 
the  hands  of  persons  other  than  Cowles  and  to  be  ayailable 
to  whomsoever  might  become  the  lawful  holders.  Also,  that 
the  same  were  not  limited  or  controlled  by  Co  wles's  covenant 
of  the  ninth  of  May  one  thousand  eight  hundred  and  thirty- 
eight  and  were  not  subject  to  a  deduction  for  any  loss  or  dif- 
ference in  the  sale  of  the  lands,  &c.  That  if  such  had  been 
the  complainant's  intention,  he  should  have  expressed  it  by 
some  words  in  his  guarantee  or  by  some  memorandum  on 
each  bond.  And  they  submitted  that  they  were  not  neces- 
sary parties  to  the  bill  for  the  purpose  of  a  sale  of  the  lands ; 
and  insisted  that  it  would  be  unjust  to  stay  their  suits  at  law 
until  such  sales  could  be  had. 

A  motion  was  now  made  to  dissolve  the  injunction  on  bill 
and  answer. 

Mr.  Bi^weU  and  Mr.  G.  Oriffin,  in  support  of  the  motion. 

Mr.  J.  P.  HaU  and  Mr.  Lard^  contra. 

March  11,  The  Tice-Changellor  : — ^There  is  no  difficulty  about 
1846.  the  facts  of  the  case  as^presented  by  the  bill  and  answer. 
Much  of  the  bill  stands  uncontradicted  by  the  answer  and 
is,  therefore,  to  be  taken  as  true  for  the  purposes  of  this  mo* 
tion ;  and  upon  the  statements  of  the  bill  which  are  either 
admitted  or  not  denied  (because  there  are  many  things  al- 
leged which  took  place  anterior  to  March  one  thousand  eight 
hundred  and  forty-one  of  which  the  defendants  were  igno- 
rant and  can  neither  admit  nor  deny)  the  question  arises-^ 
what  are  the  equitable  rights  of  the  complainant? 

1st.  As  between  the  complainant  and  Cowles  the  obligee 
of  the  bonds  ? 

2d.  As  between  the  complainants  and  the  assignees  or 
present  holders  of  the  fourteen  bonds  in  controversy  ? 

These  bonds,  with  fourteen  others,  having  been  given  for 
the  purchase  money  of  lands  bought  of  Cowles  and  their 
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payment  having  been  guaranteed  by  the  complainant  Mr.       1844. 
Coster  in  a  manner  to  bind  him  in  law  as  a  surety,  he  can* 
not  be  relieved  from  his  liability  on  the  mere  ground  of  hard- 
ship or  of  inadequacy  of  consideration  or  of  the  eztrava-    i»w«voLa 
gance  of  the  price  agreed  to  be  paid  for  the  lands.    No 
fraud  is  alleged  in  the  contract  of  sale,  nor  any  failure  of 
title  to  the  lands  conveyed,  so  as  to  work  a  failure  of  consi- 
deration  for  the  bonds.    But,  simultaneously  with  the  con- 
veyance and  the  giving  of  fhem  and  as  a  part  of  the  same 
transaction^  though  varying  a  few  days  from  the  date  of  the 
other  papers,  the  vendor,  Cowles,  executed,  under  his  hand 
and  seal,  an  instrument  of  covenant  and  agreement  on  his 
part  (dated  the  ninth  day  of  May  one  thousand  eight  hun- 
dred and  thirty-eight)  which  had  the  effect  to  modify,  very 
materially,  the  rights  of  the  parties  to  that  transaction  as 
between  themselves  in  relation  to  the  benefit  the  purchasers 
were  to  derive  from  it.    Whether  the  purchasers  have  taken 
the  steps  which  were  necessary  with  regard  to  the  disposal 
of  the  lands,  in  order  to  bring  themselves  within  the  true 
meaning  and  interpretation  of  Cowles's  covenant  to  remu- 
nerate and  indemnify  them  against  any  loss  or  deficiency 
upon  a  resale,  is  a  point  upon  which  counsel  have  widely 
differed.    According  to  my  understanding  of  Cowles's  cove- 
nant, however,  and  from  what  I  believe  to  be  its  fair  con- 
struction, the  allegations  of  the  bill,  as  to  the  utter  impracti- 
cability of  selling  the  lands  during  the  five  years  or  five 
years  and  six  months  within  which  he  stipulated  the  lands 
should  be  sold  or  be  capable  of  being  sold  at  remunerating 
prices,  show  that  a  breach  of  his  covenant  has  been  incurred. 
And  from  this  failure  to  sell  th^  lands,  taken  in  connection 
with  the  fact  of  Cowles's  bankruptcy  and  the  inadequacy  of 
the  security  pledged  by  him  to  noake  good  the  loss  or  defi- 
ciency as  averred  in  the  bill,  an  equity  arises  in  favor  of  the 
purchasers  and  of  the  obligor  and  guarantor  of  the  bonds  as 
against  Cowles,  to  be  relieved  from  the  payment  to  him— at 
least,  to  the  extent  of  such  loss  or  deficiency.    While,  there- 
fore, the  bonds  or  any  of  them  ren^ained  in  Cowles's  hands 
and  even  before  the  expiration  of  th^  five  years  allowed  for 
the  sales,  upon  well  founded  apprehension  of  ultimate  loss 
satisfactorily  made  to  appear,  arising  as  well  from  Cowles's 
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1844.       insolvency  as  from  the  impossibility  of  effecting  sales  << except 
^^•"^""^     at  an  enormous  sacrifice  upon  the  cost,"  this  court  would 
Y.  have  entertained  a  bill,  quia  timet,  for  an  injunction  to  re- 

strain him  from  parting  with  the  bonds  or  enforcing  payment 
thereof  to  the  full  extent.  This  could  have  been  done  on 
the  principle  established  in  Lindsay  v.  Jackson,  2  Paige's 
C.  R.  681. 

It  would  be  otherwise,  however,  if  the  right  of  a  third 
person  had  intervened  under  an  assignment  or  transfer  for 
valuable  consideration  before  cause  for  filing  such  a  bill 
arose  or  a  right  of  set-off  attached  or  other  equitable  claim 
could  be  asserted  to  prevent  a  transfer ;  and  where  an  as- 
signee takes  in  good  faith,  his  right  to  hold  will  not  be  dis- 
turbed or  divested  by  any  subsequent  event  or  after-accruing 
right  or  equity  of  the  debtor :  Chance  v.  Isaacs,  6  Paige's 
Rep.  692.  All  that  the  court  of  law  or  equity  can  do  in  such 
cases,  since  they  recognize  and  protect  the  rights  of  assignees 
of  choses  in  action,  is,  to  allow  them  to  take,  subject  always 
to  any  defence,  legal  or  equitable,  which  existed  in  favor  of 
the  debtor  against  the  original  holder  or  creditor  at  the  time 
of  the  transfer  or  assignment.  Now,  the  question  arises : 
what  existing  equity  or  defence  was  there  against  these 
bonds  or  the  right  of  Cowles  to  part  with  them  in  November 
one  thousand  eight  hundred  and  thirty-eight,  when  he  pledg* 
ed  and  deposited  the  same  with  the  United  States  Bank  as 
collateral  security  for  the  payment  of  his  note  of  seventy 
thousand  dollars  ? 

At  that  time  (only  six  months  after  the  giving  of  the 
bonds)  Cowles  had  not  become  insolvent  and  no  apprehen- 
sion of  a  loss  or  deficiency  from  the  sales  of  the  lands  was 
felt.  Nothing  had  occurred  to  change  the  aspect  of  their 
affairs  or  to  give  rise  to  any  restriction  or  claim  upon  him 
not  to  use  the  bonds  in  any  way  he  might  think  proper. 
The  bonds  had,  evidently,  been  made  to  be  sold  or  trans- 
ferred as  his  convenience  or  necessities  might  require :  else, 
why  so  many  bonds  with  a  guaranty  on  each  and  in  sums 
adopted  to  a  convenient  use  by  assignment  and  calculated 
to  give  them  a  sort  of  currency,  instead  of  one  bond  for  the 
whole  debt  of  one  hundred  and  fifty  thousand  dollars,  pay- 
able by  instalments  or  why  was  not  Cowles  put  under  a 
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sUpuIatioo,  in  bis  agreement  of  the  ninth  day  of  Hay  one  1844. 
thousand  eight  hundred  and  thirty-eight,  not  to  part  with 
them  or  with  that  portion  of  them  having  the  longest  time 
to*  run,  until,  from  experience,  with  regard  to  the  disposal  ow'wold. 
of  the  lands,  some  opinion  could  be  formed  of  the  probable 
results  of  their  sales  ?  No  restriction  was  imposed  upon 
the  transfer,  so  that  Cowles  was  at  liberty,  at  any  time,  to 
sell  and  assign  the  bonds  absolutely  or  to  pledge  and  hypo- 
thecate them,  as  he  did,  to  the  bank ;  and  it  was  competent 
for  the  bank  to  take  and  hold  them  as  security.  The  only 
equity  they  were  subject  to,  in  the  hands  of  the  bank,  was 
the  equity  of  redemption  or  right  to  redeem  by  paying  off 
the  note.  That  rrght  to  redeem  still  exists  and  has  followed 
the  fourteen  bonds  in  question  into  the  hands  of  the  present 
defendants,  who,  by  their  answer,  admit  that  they  took  them 
from  the  bank — not  by  absolute  purchase,  but  as  collateral 
security  for  the  payment  of  the  shares  or  interests  which 
they  respectively  bought  in  the  seventy  thousand  dollar 
note  in  the  months  of  March  and  August  one  thousand 
eight  hundred  and  forty-one ;  and  they  admit,  also,  that  the 
amount  due  on  the  note,  when  they  bought  it,  was  several 
thousand  dollars  less  than  its  face.  Whatever  that  amount 
is,  as  between  the  bank  and  Cowles,  the  defendants  are  en* 
titled  to  receive  and  no  more ;  and  payment  of  the  bonds 
should  not  be  required  beyond  the  amount  that  will  be  ne- 
cessary to  satisfy  the  note.  All  over  and  above  the  balance 
due  on  the  note,  with  interest,  the  obligor  of  the  bond  and 
Mr.  Coster,  as  surety  and  his  representatives  should  be  ex- 
cused from  paying :  inasmuch  as  the  surplus  would  belong 
to  Cowles  or  his  assignees  in  bankruptcy  and,  as  to  Cowles 
and  volunteers  claiming  in  bis  right,  the  obligor  and  surety 
are  entitled  to  be  protected  ;  unless,  indeed,  the  allegations 
of  the  bill,  in  relation  to  the  unfortunate  result  of  the  speed- 
lation  in  the  lands  bought  of  Cowles,  can  be  disproved. 

Some  reliance  has  been  placed  upon  the  tender  in  bank 
bills  made  by  Cowles  to  the  bank  on  the  second  day  of  Oc- 
tober one  thousand  eight  hundred  and  forty-one  and  which 
was  sufficient  in  point  of  amount  to  cover  the  balance  then 
due  on  his  note.  But,  this  tender  was  made  after  the  bank 
had  ceased  to  have  any  interest  in  the  note,  as  is  shown  in 
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1844.  the  answer ;  and  I  do  not  perceiye  how  it  can  affect  the 
rights  which  the  defendants  had  then  acquired. 

The  injunction,  in  my  opinion,  must  be  modified  or  so 
oBiBwoLD.  far  dissolved  as  to  allow  the  suits  at  law  on  the  fourteen 
bonds  in  question  to  proceed  to  trial  and  judgment:  but 
with  a  stay  of  execution  on  the  judgments  until  the  amount 
due  upon  the  note,  for  principal  and  interest,  is  ascertained 
or  can  be  determined  either  at  law  or  by  this  court.  And 
with  leave,  then,  to  apply  to  remove  the  injunction  entirely. 

Order  accordingly.  Costs  to  abide  the  further  order  of 
this  court. 


This  case  came  again  before  the  court. 

The  complainant,  John  G.  Coster,  had  died  on  the  eighth 
day  of  August  in  the  year  one  thousand  eight  hundred  and 
forty-four;  and  the  suit  was  revived  inthenamesof  Greorge 
Washington  Coster  and  Henry  Arnold  Coster,  as  his  exe- 
cutors. 

An  appeal  was  pending  from  the  above  decision  of  the 
vice-chancellor. 

By  the  death  of  the  said  John  G.  Coster,  the  actions  at 
law  in  the  supreme  court  had  abated  ;  and  since  the  modi- 
fication of  the  injunction,  two  other  suits  had  been  institu- 
ted in  the  name  of  the  defendant  Jerry  Cowles  against  the 
executors  of  the  said  John  G.  Coster  in  the  circuit  court  of 
the  United  States  for  the  southern  district  of  New  York. 

The  present  complainants  had  filed  a  supplemental  bill, 
praying  for  an  injunction  to  restrain  these  actions  in  the 
United  States  Court. 

« 

iSepL  26.        And,  now,  came  up,  not  only  a  motion  for  such  an  in- 

1845.  junction,  but  one  to  amend  the  original  bill  and  a  third  to 
reinstate  the  original  injunction  pending  the  appeal. 

The  defendants,  by  affidavit,  denied  the  truth  of  the  mat- 
ter contained  in  the  proposed  amendments  ;  and  also  insis- 
ted, on  the  argument,  that  such  matter  could  have  been  in- 
serted in  the  original  bill  during  the  life  time  of  the  original 
complainant,  John  G.  Coster. 

Feb,  24.        The  Yice  Chancellor  : — ^Three  several  motions  are 

1846.  made:  1.  To  allow  the  complainants  to  amend  the  bill. 
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2.  For  an  injunction  on  the  supplemental  bill  to  restrain  1844. 
the  suits  commenced  in  the  circuit  court  of  the  United 
States.  3.  If  such  injunction  cannot  be  granted,  then,  to 
reinstate  the  injunction  heretofore  granted,  pending  the  ap-  aR»woLD. 
peal  from  the  order  by  which  that  injunction  was  so  far 
modified  as  to  allow  the  defendants  (plaintiffs  in  the  action 
at  law)  to  proceed  to  trial  and  judgment  in  that  suit. 

I  can  perceive  no  substantial  objection  to  the  granting  of 
the  motion  to  amend.  The  allegations  proposed  to  be  in- 
troduced into  the  bill  may  be  of  importance  in  determining 
the  case,  provided  they  are  supported  by  evidence ;  and  the 
denial  of  them  at  this  time,  by  affidavits,  furnishes  no  suffi- 
cient reason  why  the  complainants  should  not  have  an  op- 
portunity of  putting  the  matter  in  issue  and  proving  it,  if 
they  can.  The  new  matter  is  not  inconsistent  with,  but 
merely  in  addition  to  what  is  already  set  out  in  the  bill. 
And  the  objection  that  executors  cannot  be  allowed  to  add 
to  a  bill,  by  way  of  amendment,  because  their  testator  is 
thereby  made  to  say  what  he  never  did  say  ill  his  lifetime 
and  that  the  executors  cannot  render  a  sufficient  excuse  for 
the  testator  for  not  bringing  forward  these  allegations  in 
the  bill  when  fir^t  filed,  seems  to  me  not  of  sufficient  weight 
10  prevent  the  order  being  granted.  It  is  not  asked  to  make 
this  amendment  without  prejudice  to  an  injunction,  because 
the  injunction  has  been  virtually  dissolved  and,  perhaps,  less 
strictness  should  be  required  in  allowing  amendments  where 
the  upholding  of  a  preliminary  injunction  is  not  the  object 
The  motion  to  amend  is  granted,  on  payment  to  the  defen- 
dants of  their  costs  of  the  motion. 

Then,  with  regard  to  the  granting  of  an  injunction  on 
the  supplemental  bill,  to  restrain  the  suits  commenced  in 
the  federal  court  in  the  place  of  the  suits  in  the  state  court 
which  abated  by  the  death  of  the  testator  John  G.  Coster. 
The  objection  rests  upon  that  rule  of  comity,  which  this 
court  has  prescribed  to  itself,  not  to  interfere  with  the  pro- 
ceedings of  the  Courts  of  the  United  States :  Schuyler  v. 
Pelissier^  3  Edwards's  Y.  C.  Rep.  191 .  Instead  of  awarding 
an  injunction,  the  present  complainants  must  be  left  to  pur- 
sue the  course  pointed  out  in  Schuyler  v.  Pelissiery  by  an 
application  to  the  court  in  which  the  suits  are  instituted,  to 
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1844.       stay  the  proceedings  therein  until  the  matter  of  equitable 
v"^^''"^'     relief  can  be  heard  and  finally  determined  in  the  court  of 
comR      chancery.    The  motion  for  an  injunction  on  the  supple- 
flBwwoLD.    mental  bill  must  be  denied. 

The  complainants,  then,  ask,  that  the  injunction,  as  ori- 
ginally granted,  may  be  reinstated  pending  the  appeal  from 
the  order  virtually  dissolving  it.  There  are  several  palpa- 
ble objections  to  this  motion.  In  the  first  place,  the  injunc- 
tion, if  restored,  would  be  ineffectual :  the  suits  which  it 
enjoined  having  abated  and  being  no  longer  in  existence* 
And  to  restore  the  injunction,  with  express  reference  to  and 
operation  upon  the  new  suits  in  the  circuit  court  of  the 
United  States  would  be  the  same,  in  effect,  as  granting  an 
injunction  on  the  supplemental  bill — which,  the  court  has 
shown,  cannot  be  granted.  Besides,  if  it  is  proper  to  rein- 
state an  injunction  pending  an  appeal  from  the  order  dis- 
solving it,  special  facts  and  circumstances  should  be  shown 
to  render  such  a  step  necessary,  in  order  to  preserve  the 
property  in  the  meantime  or  to  prevent  irreparable  injury : 
Hart  V.  The  Ccrporation  of  Albany y  3  Paige's  Rep.  381. 
Nothing  of  the  kind  appears  in  this  case ;  and  even  if  it 
could  be  shown,  I  am  inclined  to  think  ths^t  the  application 
should  be  made  to  the  chancellor,  who,  alone,  has  control 
of  the  appellate  proceedings.  This  last  motion  is,  also, 
denied,  with  costs  to  be  taxed. 
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McKeen  v.  Field  and  another.  v\eu^ 


An  excepdon  haying  no  point  and  which,  therefore,  would  compel  the  court 
to  find  out  what  was  required  to  be  answered,  will  be  disallowed. 


Exception  to  master's  report  on  exception  for  insuffi-  March  13, 
ciency  taken  to  an  answer.    The  exception  to  the  pleading       1844, 
was  unskilfully  drawn ;  and  pu^di^ 

Exeepiiofu 

The  Yice-Chancellor  said : — The  answer  appears,  in  Practice. 

its  denials,  to  be  pregnant,  in  some  respects,  with  affirmative 
matter  and  is,  somewhat,  evasive — so  that  I  should  have  no 
great  difficulty  in  agreeing  to  the  master's  allowance  of  the 
exception  for  insufficiency ;  if  it  were  not  that  the  exception 
is  so  improperly  and  unskilfully  drawn.  It  has  no  point. 
It  is  too  general,  copying,  as  it  does,  entire  paragraphs  of  the 
bill  and  then  going  out  of  the  bill  into  the  answer  and  show- 
ing how  imperfectly  matters  are  stated  in  the  answer  which 
are  not  called  for  by  the  bill.  If  the  defendants  were  now 
required  to  answer  further,  I  think  there  would  be  great  dif- 
ficulty in  bringing  him  to  any  point  within  the  bill  not  an- 
swered, unless  the  court,  by  its  order,  should  undertake  to 
specify  what  more  he  should  make  answer  to.  The  com- 
plainant should  have  done  this  himself  by  his  exception. 
For  this  defect  in  the  exception,  I  consider  that  it  must  be 
disallowed. 
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1844. 

KBNWICK 
V. 

MACK.  Renwick  by  her  next  friend,  v.  Mack  and  others. 


Where  sevend  exceptions  are  taken  for  impertinence  when  one  only  should 
have  covered  the  matter,  the  court  will,  as  to  costs,  look  at  it  as  one  ex- 
ception merely. 

April  2j        On  the  argument  of  the  exceptions  for  impertinence  in 
1844.       this  case, 

Answer    '       T^^^  Vice-Chancellor  stated  that  here  were  three  ex- 

Exeeptian   ceptions  for  impertinence  in  matter  which  ought  to  have 

far  unper-  been  embraced  in  one  exception  only ;  and  that,  on  the  qUes- 

Hneru:e.        tion  of  costs,  it  would  have  to  be  so  considered. 
PrcicticB. 

^^**  Mr.  Eddy,  for  the  defendant. 

Mr.  Dana,  for  the  complainant. 
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1844. 

WARNSa 
V. 

Warner  v.  Hoffman.  hofpmah. 


Where  a  complainant  claimfl  to  make  the  remainder  in  fee  of  an  estate, 
ted  in  infants,  liable  for  a  debt  accraing  for  professional  services  perform- 
ed in  relation  to  the  rights  of  the  father  and  mother  in  such  estate,  it  is  ne- 
cessary, for  his  success,  that  be  should  affirmaiiTely  show  the  debt  in  ques- 
tion was  contracted  for  the  preservation  of  the  inheritance  of  the  children 
or  for  its  permanent  improvement  And  where  this  is  not  shown  on  the 
hearing,  Uie  court  will  not  indulge  him  with  a  reference  to  a  master  to  in- 
quire how  far  his  services  contributed  to  preserve  and  benefit  the  inheri- 
tance so  that  a  portion,  at  least,  of  the  debt  might  be  charged  thereon. 

In  a  creditor's  suit,  although  there  may  have  been  a  decree,  the  neglect  or 
omission  of  one  will  not  preclude  his  right  to  be  afterwards  let  in,  provi- 
ded the  other  creditors  are  placed  in  no  worse  position  or  put  to  additional 
expense. 


A  REFERENCE  is  necessary  to  the  case  of  Dyett  andvrife    April  3 
▼.  The  North  American  Coal  Company,  7  Paige's  C.  R.  9        and 
and  20  Wendell's  R.  670,  for  a  statement  of  the  facts  out     ^ov  h 
of  which  this  suit  arose.  1844. 

The  complainant,  Mr.  Henry  W.  Warner,  had  a  claim  of  n^jJ^T^l^ 
considerable  amount  for  professional  services ;  which,  it  was  Creditor. 
alleged,  were  rendered  by  him  mainly  for  the  preservation  £1!^. 
of  the  inheritance  of  the  Dyett  estate  as  well  as  for  the  pro-  Seferenee: 
tection  of  Mr.  and  Mrs.  Dyett's  interests  as  cestuis  que  trust ; 
and,  consequently,  that  he  was  entitled  to  a  decree  which 
should  reach  the  inheritance  or  fee  of  the  property  and  sub- 
ject it  to  a  sale  for  his  benefit.    This  was  a  principal  object 
of  the  bill  in  the  present  suit    The  infant  children  of  Mr. 
and  Mrs.  Dyett  were  entitled  to  the  remainder  in  fee ;  and 
defended  through  their  guardian  ad  litem.    It  will  be  seen, 
in  the  opinion  of  the  court,  that  the  complainant  had  leave 
to  file  the  present  bill. 

Mr.  Henry  W.  Warner^  complainant  in  person.  The 
priority  obtained  by  creditors  is  a  mere  casualty  and  can 
give  no  advantage  over  him.  The  court  will  relieve  against 
accident  and  mistake.  The  decree  there  is  objectionable  in 
itself,  as  well  as  by  the  means  it  was  obtained.    It  was  a 
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1844.       general  creditor's  bill.    All  creditors  were  to  fare  alike ;  and 
yet  some  are  postponed.     But  the  counsel  now  arguing  does 
not  know  he  has  any  need  to  complain  of  that :  it  cannot 
BoppMAM.     aflFect  him.    He  does,  however,  complain  of  the  proceedings 
which  led  to  that  decree.    He  was  not  a  party  and  yet  is 
affected  by  it.    Debts  were  allowed  which  ought  not  to  have 
been.    These  absorb  the  rents  and  shut  him  out  or  diminish 
his  chances.    Master  Mason  went  through  the  reference  in 
one  day.    The  bill  alleges  no  proofs  were  taken ;  and  the 
answer  does  not  deny  it.    All  was  done  by  consent.    The 
complainant  was  a  co-trustee  and  was  never  consulted  about 
the  propriety  of  advances  embraced  by  the  master's  report. 
The  fee  of  the  estate  belonged  to  the  children  and  yet  their 
estate  is  made  to  bear  the  burthen  of  supporting  the  parents. 
If  this  complainant  was  not  bound  to  be  a  party  to  that  ref- 
erence, then  he  is  now  at  liberty  to  controvert  those  allow- 
ances :  Pratt  v.  Rathbone,  7  Paige's  C.  R.  269 ;  and  he  in- 
sists that  he  was  not  bound  to  go  into  that  reference  with 
his  demand,  because  most  of  his  demand  accrued  before  1827, 
the  period  fixed.    Even  if  a  small  part  only  was  prior  to 
that,  he  was  not  bound  to  submit  to  a  loss  of  that,  by  going 
in  to  prove.    But  his  claim  is  a  legal  one  against  the  trust 
estate  directly.    The  others  were  against  Dyett  primarily 
and  secondarily  only  against  the  trust  estate :  Story's  Eq. 
PI.  104 ;  Parmalee  v.  Egan,  7  Paige's  C.  R.  610. 

The  case  of  Pickford  v.  Hunter,  6  Sim.  R.  122  is  in  point 
and  the  difference  in  favor  of  the  present  case  is  much  strongs 
er.  The  rule  is  that  a  party  cannot  come  in  whose  debt 
does  not  stand  on  as  good  grounds  as  others ;  and  if  he  stands 
on  better  grounds  he  is  not  bound  to  come  in.  He  is  not 
bound  to  make  a  sacrifice  of  any  thing.  Here  the  debt  is  a 
legal  and  also  an  equitable  one.  Other's  debts  were  equita- 
ble only.  A  legal  claim  is  one  in  judgment,  to  be  followed 
by  an  execution  against  the  carpus.  The  complainant's  ser* 
vices  saved  both  the  fee  and  the  life  estate  in  reversing  the 
chancellor's  decree  in  the  Chapman  suit,  which  would  have 
swept  it  off.  His  right  would  give  him  an  execution  against 
the  fee,  subject  to  the  life  estate ;  and  if  that  were  insuffi- 
cient, then  against  the  Ufe  estate.  In  this  way  let  it  be  mar* 
shalled. 
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Mr.  Murray  Hoffman^  defendant  in  'pro.  per.  In  all  the  1844. 
litigation  about  this  unfortunate  trust  estate,  this  is  the  first 
attempt  to  reach  the  capital  of  it.  This  capital,  now  vested 
in  the  infant  children,  is  sought  to  be  affected.  The  mother  aorrMAV. 
is  now  reduced  to  beggary ;  and  the  question  is,  whether  the 
children  are  to  share  the  misfortunes  of  their  mother.  The 
complainant's  services  have  been  great  and  meritorious;  but, 
like  other  creditors,  he  may  have  to  remain  unpaid.  A  plau- 
sible appearance  of  right  is  not  enough.  He  must  bring  his 
case  clearly  and  fully  within  the  rules  in  like  cases  or  he 
cannot  recover.  He  must  hit  the  bird  in  the  eye.  Date 
must  be  attended  to.  The  first  bill  was  filed  the  fifteenth 
of  August,  1834.  The  bill  of  the  coal  company,  as  amended, 
was  filed  in  October  1833,  making  it  a  general  creditor's  bill* 
The  order  of  reference  in  the  complainant's  suit  was  on  the 
thirteenth  of  October,  1834  and  on  the  sixteenth  day  of  Sep- 
tember 1836,  master  Clark  made  his  first  report.  In  Janu- 
ary 1837,  exceptions  to  it  were  heard.  The  second  order  of 
reference  back  was  on  the  eighth  day  of  June  1839.  On 
the  twenty-eighth  day  of  June  1839,  the  master  made  an 
amended  report.  The  order  of  reference  in  the  coal  compa- 
ny suit  was  on  the  twelfth  day  of  February  1839.  The 
master's  advertisement  appointed  the  thirteenth  day  of  May 
1839,  for  creditors  to  come  in.  His  report  is  dated  May  15, 
1839.  The  chancellor's  decree  was  made  on  appeal  from 
the  vice-chancellor  the  eleventh  of  September  1839  and  the 
affirmance  by  the  court  for  the  correction  of  errors  the  twelfth 
of  February,  1839.  The  complainant's  present  bill  was  filed 
the  eighteenth  day  of  October  1841  and  the  answers  were 
put  in  a  year  or  more  afterwards. 

As  to  the  claim  against  the  capital  or  estate  in  remainder 
ci  the  children.  The  complainant's  original  bill,  August, 
1834,  sets  forth  the  marriage  settlement  and  his  claim  for 
services  rendered  to  the  estate  and  to  Joshua  Dyett.  The 
frame  of  it  asserts  the  claim  to  be  against  Dyett  and  wife 
and  their  estate,  (true,  there  were  no  children  then,  but  four 
bom  since) ;  and  not  against  the  trust  estate  at  large  involv- 
ing the  capital.  The  order  of  the  thirteenth  of  October  1834, 
is  to  take  an  account  of  claims  against  the  estate  of  Dyett 
and  wife  only.    The  master's  report  of  the  16th  of  Septem- 
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1844.  ber  1836,  goes  no  further  than  to  find  an  account  due  from 
Dyett  and  wife.  From  that  time  to  June  1839,  the  children 
come  into  being  and  yet  are  not  made  parties.  The  decree, 
Horf  MAN.  then,  could  not  be  made  to  touch  their  interests.  The  trus- 
tee's acts  were  not  their  acts :  Coal  Co.  v.  Dyetty  7  Paige, 
12.  The  children  were  necessary  parties  if  it  were  intended 
to  bind  their  estate.  Then  comes  the  decree  of  the  eighth 
of  April  1841,  which,  on  its  face,  shows  that  the  court  had 
not  power  to  decree  against  the  capital  of  the  estate.  Under 
the  permission  there  given,  the  present  bill  is  filed,  making 
the  infants  for  the  first  time  parties.  What  is  the  case  at- 
tempted to  be  made  by  this  bill  ?  It  seeks  to  shift  the  lia- 
bility established  by  the  decree  from  the  mother  to  the  chil- 
dren.   It  is  much  stronger  than  the  decree  warrants. 

Then,  is  their  estate  responsible  for  the  debt.  In  order  to 
make  this  out,  the  complainant  is  bound  to  show  it  beyond 
all  question  or  doubt.  No  proof  here  that  services  were  ren- 
dered for  them  or  their  estate  for  its  preservation  or  in  its 
consummation.  The  estate  of  Dyett  and  wife  and  of  their 
children  was  always  very  distinct  The  chancellor  kept 
them  distinct :  7  Paige,  13.  There  is  no  evidence  that  ser- 
vices were  rendered  for  or  on  behalf  of  or  even  worked  a 
benefit  for  the  children's  estate.  It  does  not  appear  that  their 
interest  was  ever  involved  or  in  danger.  Nothing  short  of 
such  positive  evidence  will  answer  the  purpose.  Master 
Clark's  amended  report  shows  costs  and  fees  in  the  case  of 
the  coal  company  and  of  Prall,  four  last  items  one  thousand 
one  hundred  and  eighty  dollars  and  ninety-one  cents,  for 
defending  those  suits.  The  future  or  contingent  interests 
of  the  children  were  not  involved  or  in  danger.  See  the 
chancellor's  opinion.  There  is  only  one  instance  of  a  liti- 
gation in  which  the  complainant's  services  may  have  been 
important  to  the  children,  amounting  to  about  one  hundred 
and  fifty  dollars.  This  was  the  case  of  Hammersley^s 
Trustees  v.  Jacob  Barker  et  al.  And  the  proofs  do  not 
show  the  services  were  essential  to  the  protection  of  the  in- 
fant's property.  Proofs  on  this  subject  are  not  to  be  taken 
on  a  reference  to  a  master.  The  complainant  does  not  show 
he  is  entitled  to  any  reference.  The  matter  is  put  in  issue 
by  the  pleadings ;  and  proofs  should  have  been  taken  before 
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Ae  examiner:  Coorv.ilffm^^on,!  Jacobus  Rep.  337;  IHoff.       1844. 
Prac.  498,  n. 

Then,  looking  at  the  complainant  as  a  trustee  and  a  credi- 
tor, the  bill  seeks  to  make  him  a  receiver.  His  mortgage  HomiAir. 
was  dated  the  thirteenth  day  of  August,  one  thousand  eight 
hundred  and  thirty-four,  for  one  thousand  two  hundred  and 
three  dollars  for  advances  to  Jessy  Ann  beyond  the  rents. 
This  mortgage  is  not  against  the  infants  or  affecting  their 
rights.  As  against  the  wife  it  is  good  and  cannot  be  ques- 
tioned. She  had  a  right  as  a  feme  sole  to  bind  her  separate 
estate.  This  mortgage  took  preference  of  all  subsequent 
claims.    This  was  acquiesced  in  by  the  other  creditors. 

Next,  as  to  admitting  the  complainant  now  to  come  in  and 
participate  with  other  creditors  who  proved  before  master 
Maison.  See  the  order  of  reference  of  the  twelfth  of  Feb- 
ruary, one  thousand  eight  hundred  and  thirty-nine.  He,  as 
master,  was  to  account  for  rents  and  profits  since  September, 
one  thousand  eight  hundred  and  thirty-six.  By  the  revised 
statutes  the  master  was  bound  to  advertise  for  creditors  at 
least  six  weeks  and  the  time  expired  on  the  thirteenth  of 
May,  one  thousand  eight  hundred  and  thirty-nine.  At  that 
time  the  complainant's  claims  had  been  passed  upon  by 
master  Clark  and  were  stibjudice.  His  was  a  claim  against 
Jessy  Ann  Dyett  which  he  could  have  produced  before  mas- 
ter Maison  and  it  would  have  been  received ;  not  exactly 
liquidated,  but  nearly  so.  By  his  omission,  he  has  precluded 
himself,  especially  after  a  decree,  without  application  to  be 
let  in :  Thompson  v.  Braum^  4  J.  C.  R.  619.  The  rule  is 
that  where  a  creditor  is  let  in  after  a  decree,  be  is  not  to  dis- 
turb that  decree :  Chrey  v.  Sofnerville,  1  Russ.  &  M.  339 ; 
Seton  on  Decrees,  66,  and  cases  cited. 

If  he  is  now  entitled  to  participate,  the  decree  and  all  that 
has  been  done  under  it  must  stand.  He  cannot  assert  a  pri- 
ority of  his  mortgage  nor  claim  over  other  creditors,  because 
this  would  be  disturbing  the  decree,  which  has  not  been  and 
cannot  now  be  opened.  He  can  only  come  in  pari  pass 
with  respect  to  the  future  rents  and  profits.  There  ought  to 
be  no  reference  to  ascertain  whether  the  complainant  can 
have  a  preference  over  other  creditors ;  nor  can  he,  now,  be 
allowed  to  impeach  the  debts  of  such  creditors.    The  ac- 
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1844.  counts  have  become  stated  and  settled.  If  there  are  any 
errors  therein,  the  complainant  should  have  pointed  them 
out  by  his  bill.  It  is  not  clear  to  understand  what  is  meant 
HomuN.  by  a  legal  and  equitable  claim  distinct  from  an  equitable  one 
or  why  the  complainant's  costs  and  fees  stand  on  a  better 
footing  than  any  other  debt,  such  as  for  coal  or  lumber  pro- 
vided for  the  estate. 

But  a  good  objection  exists  here  in  behalf  of  the  infants 
against  the  complainant's  demands,  namely,  the  statute  of 
limitations.  It  is  never  necessary  for  a  guardian  ad  litem 
to  plead  or  set  up  such  a  defence  in  an  answer.  Master 
Clark's  report  shows  that  a  great  part  of  the  claim  accrued 
prior  to  April,  one  thousand  eight  hundred  and  thirty*one. 
Mr.  Warner  was  appointed  a  trustee  on  the  third  of  Novem- 
ber, one  thousand  eight  hundred  and  thirty-one.  His  account 
was  rendered  to  Hammersly's  solicitors  on  the  thirtieth  of 
April,  one  thousand  eight  hundred  and  thirty-one.  This 
account  was  assented  to  by  the  trustee  and  became  the  debt 
at  that  time.  His  right  of  action  then  accrued  against  Ham- 
mersly,  who  had  employed  him.  He  could  have  sued  at 
law.  The  statute  is  a  bar  both  at  law  and  in  equity.  It 
was  so  before  the  present  bill  was  filed.  Mr.  Hoffman  also 
cited  10  Leigh's  R.  as  to  the  necessity  of  making  cestuis 
que  trust  parties. 

Mr.  Benjamin  W,  Btnifiey,  for  the  guardian  ad  litem  of 
the  infants  Dyett.  This  is  an  important  suit  for  these  in- 
fants ;  and  involves  the  life  or  death  of  their  estate.  The 
complainant's  present  bill  should  have  been  a  creditor's  bill ; 
Seton  on  Decrees,  52,  63.  The  only  evidence  in  the  cause 
is  what  is  embraced  by  the  old  suits ;  and  this  evidence  does 
not  prove  a  claim  against  the  infants.  They  were  strangers 
to  those  proceedings  and  not  affected  by  them.  The  trust 
deed  secures  them  certain  rights.  This  appears  in  the  re- 
ported case  in  7  Paige's  R.  The  children  are  purchasers 
under  the  deed  of  trust ;  and  do  not  take  from  father  or 
mother.  What  is  the  issue  by  the  pleadings  in  the  cause  ? 
Why,  whether,  by  force  of  the  decree,  the  complainant  can 
have  satisfaction  out  of  the  capital  of  the  estate.  The  de- 
crees gave  no  such  right.    Nor  is  the  prior  bill  any  evidence 
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of  facts  to  show  such  a  right    It  only  shows  Dyelt  and      1844. 
I's  estate  in  the  premises  and  goes  against  that  and  nothing 


else.    It  shows  he  was  employed  by  their  trustees  and  has  t;. 

rendered  them  services.  It  does  not  appear  that  the  children  "<vra^"' 
were  not  in  esse  at  that  time.  The  whole  proceedings,  then, 
only  tend  to  establish  the  claim  against  Dyett  and  wife  and 
her  trust  estate.  The  trustee  cannot  charge  the  trust  estate 
for  costs  and  counsel  fees  for  his  own  services :  Moore  v. 
Prowd^  3  Mylne  &  Craig,  45.  If  this  is  law,  it  excludes 
all  charges  which  accrued  after  he  became  trustee. 

Mr.  Warner^  in  reply.  As  to  the  scope  of  this  bill.  It  ts 
to  have  the  benefit  of  a  decree  in  a  former  suit.  An  ori- 
ginal, not  a  supplemental  bill.  The  complainant  was  a 
competitor  creditor  of  the  same  estate  or  fund.  The  debt 
was  established  by  the  former  decree ;  and  it  is  based  upon 
a  claim  equal  iu  equity  and  right  to  any  other  debt.  Other 
claims  have  obtained  no  preference,  although  the  decree  for 
them  was  first  obtained.  This  was  a  mere  casualty.  There 
is  but  one  trust  estate  in  which  husband,  wife  and  children 
have  separate  interests.  Separate  trusts,  though  in  but  one 
estate  and  one  trust  qualified.  The  complainant  is  now  told 
that  he- ought  to  have  come  in ;  but  it  is  proved  he  was  op- 
posed and  that  the  door  was  attempted  to  be  shut  against 
him.  It  is  conceded  by  the  opposite  counsel  that  this  com- 
plainant had  a  right  to  come  in  with  other  creditors.  Those 
debts  were  of  a  special  character,  namely,  for  the  benefit  of 
Mrs.  Dyett  and  on  that  ground  were  they  recoverable  in 
equity.  It  is  denied  (hat  he  had  a  right  to  come  in  with 
such  other  creditors.    His  claim  is  a  broader  one  than  those  ^ 

against  Dyett  and  wife.  It  is  conceded  now  and  suchr  is  the 
law,  that  creditors  may  he  let  in  at  all  times  so  long  as  the 
fund  remains  under  th^  control  of  the  court.  Here  the  fund 
so  remains,  the  property  paying  its  rents  quarterly.  He  is 
now  entitled  to  come  in  and  is  not  to  be  prejudiced  by  the 
decree  as  entered  by  consent  nor  by  any  thing  since  done 
under  it.  As  to  the  complainant's  claim,  it  was  a  legal 
claim,  because  it  would  bear  a  suit  at  law.  He  could  have 
sued  Hammersly — this  is  admitted.  It  was  legal  against 
Hammersly  the  trustee  and  equitable  against  Mrs.  Dyett  and 
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1844.       the  income  belonging  to  her.    The  necessity  for  the  com- 
^'^"^'^^     plainant  to  file  his  first  bill  arose  from  the  fact  that  he  bad 
9.         become  trustee  and  could  not  sue  himself.    Then,  as  regards 
HOFFMAN,     the  infants  and  their  estate.    This  complainant  will  not 
yield  to  any  one  in  sympathies  for  them.    Hitting  the  bird 
in  the  eye  belongs  to  sportsmen.    Strict  proof  is  called  for 
here.    The  court  already  has  it  in  the  decree,  which  pur- 
ports to  be  a  decree  directly  against  the  trust  estate.    When 
the  bill  was  filed  there  were  no  children,  no  such  cestuis 
que  trusty  no  trust  estate  then,  except  such  as  Mrs.  Dyett 
held.    The  fee  is  in  trustee  as  a  legal  estate.    The  chil- 
dren's equitable  estate  is  contingent.    A  debt  against  the 
estate  contracted  by  him  is  binding  upon  th&  whole  of  what 
he  holds.    The  contest  ha^  always  been  between  Joshua 
Dyett's  liability  and  the  trust  estate,  meaning  the  whole  es- 
tate.   There  is  but  one  such  estate  in  diis  case  to  which  the 
decree  refers,  although  there  are  diflferent  or  several  interests 
in  it.    The  children  take  nothing  except  in  the  event  of  sur- 
viving their  parents.    The  account  originated  in  services  to 
protect  the  whole  estate  as  one  entire  estate. 

AprU  9         ^^^  Yice-Chancellor  : — ^It  is  one  of  the  objects  of  the 
1846.       bill  in  this  cause  to  have  a  debt  of  five  thousand  two  hun- 
dred and  seventy-two  dollars  and  fourteen  cents  (decreed  to 
the  complainant  in  a  former  suit)  charged  upon  the  capital 
of  the  trust  estate ;  and  the  payment  thereof  enforced  by 
writ  of  execution  or  in  some  other  way.    Leave  was  granted 
to  the  complainant  to  file  a  bill  for  this  among  other  pur- 
poses ;  and  this  bill  has  accordingly  been  so  filed.    But,  I 
think  the  complainant  has  failed  in  establishing  it  as  a  debt 
against  the  carpus  of  the  estate  belonging  to  the  children  in 
remainder.    The  burthen  was  upon  him  to  show  afirma- 
lively  that  the  debt  in  question  was  contracted  for  the  pre- 
servation of  the  inheritance  or  for  its  permanent  improve- 
ment ;  and  in  the  absence  of  such  proof,  the  court  can  extend 
it  no  farther  than  to  the  interest  which  Dyett  and  wife  had 
in  this  trust  estate  and  which,  since  the  insolvency  of  Dyett 
in  one  thousand  eight  hundred  and  twenty-seven,  has  be- 
longed exclusively  to  his  wife,  being  a  life  interest  merely 
in  her.    In  the  original  suit  it  was  not  attempted,  on  the 
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taking  of  the  account,  to  carry  the  liability  beyond  their  life  1844. 
estate.  The  order  of  reference  to  master  Clark  directed  the 
taking  of  the  account  between  the  complainants  and  the  es* 
tate  of  the  defendants  Dyett  and  wife  in  the  hands  of  the  aopniAir. 
complainant  and  Mr.  Hoffman  as  their  trustees;  and  the 
master's  report  found,  accordingly,  that  so  much  was  due  to 
the  complainant  from  the  said  trust  estate  of  Dyett  and  wife. 
Now,  to  carry  the  liability  beyond  their  present  or  immediate 
interest  in  the  estate,  something  more  than  has  as  yet  ap* 
peared  must  be  shown.  In  the  case  of  the  North  American 
Coal  Co.  V.  Dyett,  7  Paige,  9,  the  chancellor  took  care  to 
keep  the  life  interest  of  Mrs.  Dyett  distinct  from  the  remain- 
der and  to  charge  the  former  with  the  debts  contracted  as 
on  account  of  her  separate  estate.  This  limit  must  be  ob- 
serired  in  the  present  case. 

But  it  is  objected,  in  behalf  of  other  creditors  whose  debts 
are  provided  for  in  the  decree  made  in  the  suit  of  the  North 
American  Coal  Company,  that  the  complainant  ought  not 
to  be  let  in  to  disturb  their  order  of  payment  or  to  parti- 
cipate with  them  in  any  immediate  or  accruing  benefit 
from  this  trust  estate;  and  that  he  is  now  to  be  postponed 
until  they  are  all  paid.  This  objection,  in  my  opinion,  can- 
not be  allowed  to  prevail.  It  would  work  a  manifest  injus- 
tice to  the  complainant,  who,  for  aught  that  appears,  is  as 
meritorious  a  creditor  as  any  of  them.  If  he  had  come  in 
before  master  Maison  under  that  decree  his  claim  must  have 
been  admitted.  And  it  is  clear,  both  on  principle  and  antho-  * 
rity,  that  his  neglect  or  omission  does  not  preclude  his  right 
to  be  let  in  now,  provided  the  other  creditors  are  placed  in 
no  worse  condition  and  subjected  to  no  more  additional  ex- 
pense than  if  he  had  come  in  before  the  master  and  proved 
his  demand :  Pratt  v.  Rathbun,  7  Paige,  269. 

The  decree  which  I  must  make,  will,  therefore,  in  the 
first  place,  declare  and  adjudge  that  the  complainant's  debt 
of  five  thousand  two  hundred  and  seventy-two  dollars  and 
fourteen  cents,  in  the  pleadings  mentioned,  is  not  a  charge 
upon  the  fee  or  remainder  of  the  trust  estate  limited  to  the 
children  of  the  said  Joshua  Dyett  and  Jessey  Ann  his  wife ; 
and  that  the  bill  as  to  the  6aid  children  be  dismissed  with 
costs  to  their  guardian  ad  Utem  to  be  taxed  and  to  be  paid 
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1844.  by  the  compIaiDant  Secondly.  That,  as  between  the  com- 
plainaDt  and  the  other  defendants,  the  complainant,  as  a 
creditor  to  the  amount  of  his  said  debt  of  five  thousand  two 
aoppMAif.  hundred  and  seventy-two  dollars  and  fourteen  cents  and 
interest  thereon  from  the  sixteenth  day  of  September  one 
thousand  eight  hundred  and  thirty-six  and  the  costs  award- 
ed to  him  in  and  by  the  decree  of  the  eighth  of  April  one 
thousand  eight  hundred  and  forty-one,  made  in  the  cause 
of  the  said  complainant  against  Joshua  Dyett  and  Jessy 
Ann  his  wife  and  Murray  Hoffman  defendants,  is  entitled 
to  stand  and  be  let  in  as  such  creditor  under  the  decree  of 
the  eighth  of  February  one  thousand  eight  hundred  and 
forty-one  in  the  cause  of  the  North  American  Coal  Com- 
pany) complainants  and  the  said  Dyett  and  wife  and 
others,  defendants  and  to  participate  with  other  creditors 
whose  debts  are  provided  for  and  directed  to  be  paid  in  and 
by  the  last  mentioned  decree  out  of  the  rents  and  profits  of 
the  said  trust  estate,  in  like  manner  as  though,  the  said 
complainant  had  gone  before  the  master  and  proved  his 
said  debt  or  demand  in  that  suit.  And  for  the  purpose  of 
enabling  the  said  complainant  to  have  the  benefit  by  such  de- 
cree and  to  be  placed  upon  a  footing  of  equality  with  the  said 
other  creditors  in  relation  to  the  rents  and  profits  or  net  in- 
come of  the  said  trust  estate,  it  is  further  ordered  and  de- 
creed that  Murray  Hoffman,  Esquire,  the  trustee  of  said  es- 
tate, shall,  before  applying  any  more  of  the  income  towards 
the  pajrment  of  his  own  debt  or  the  debts  of  other  creditors 
as  directed  by  the  said  last  mentioned  decree,  apply  the  net 
income  in  his  hands  or  which  may  come  to  his  hands  from 
the  said  trust  property  towards  the  complainant's  aforesaid 
debt,  interest  and  costs,  until  the  pajrment  or  payments  to  him 
shall  be  equal  pro  rata  to  the  payments  which  he  the  said 
Murray  Hoffman  and  the  said  other  creditors  or  any  of  them 
may  have  received ;  and  when  the  said  complainant  shall 
have  been  made  equal  by  pro  rata  pa3rments  upon  his  said 
debt  to  what  the  said  Murray  Hoffman  and  the  other  credi- 
tors have  received,  the  said  net  income  shall,  thenceforth,  be 
applied  to  the  payment  of  all  the  said  debts,  inclading  that 
of  the  said  complainant,  pro  raia^  according  to  their  xespec- 
tive  amounts  and  without  any  preference  or  priority  of  pay- 
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tnent.    And  farther,  that  the  complainant  and  the  adult  de-      1844. 

fendants  each  bear  their  and  his  own  costs  respectirely  of  ^-^^^^^ 

this  suit  "'^JJ'"* 

BOFFMAN. 


,    A  rehearing  was  had  in  this  case ;  and  the  following  ii    July  24, 
the  further  opinion  and  decision  of  the  court.  Ib46. 

The  Yice-Chancellor  : — The  property  involTed  in  July  6, 
this  suit  is  the  same  which  was  in  controtrersy  in  the  case  1846. 
of  the  North  American  Coal  Company  above  referred  D ; 
and  I  need  only  refer  to  the  report  of  that  case  in  7  Pai^e, 
for  the  purpose  of  showing  what  are  the  trusts.  And  ihe 
only  additional  facts  having  an  intermediate  connecion 
with  the  trusts  are  that  Mrs.  Dyett  has  survived  her  lius- 
band  and  that  there  are  several  children  of  the  marriage 
in  esse,  who  are  parties  to  this  suit  and  are  yet  minors. 
The  interest  Mr.  and  Mrs.  Dyett  had  in  the  projjert^  under 
the  trust  deed  and  which  devolved  upon  her  solely,  by  the 
happening  of  her  husband'js  insolvency  in  one  thousand 
eight  hundred  and  twenty-seven  and  by  his  subsequent 
death  and  the  interest  which  her  children  took  oi  became 
entitled  to  from  the  time  of  their  respective  births,  were 
separate  and  distinct  interests  or  estates  in  the  property. 
In  the  parents,  an  equitable  estate  for  life  ;  in  the  children, 
a  remainder  in  fee.  Both  capable  of  being  charged  with 
debts,  separately  contracted,  on  the  credit  or  for  the  benefit 
of  the  one  or  the  other  or  for  both  as  the  case  might  be. 
And  hence  it  was  that,  in  the  case  of  the  North  American 
Coal  Company,  it  was  held  that  debts  contracted  on  account 
of  or  for  the  benefit  of  Mrs.  Dyett's  equitable  interest  in  the 
property,  as  a  trust  estate,  were  chargeable  upon  and  were 
to  be  paid  out  of  the  rents  and  profits  belonging  to  faer  and 
not  out  of  the  capital  or  fee  belonging  to  the  children.  The 
complainant  contends,  however,  that  his  is  a  debt  of  a  higher 
character — that  it  originated  in  professional  services  ren- 
dered by  him  for  the  preservation  of  the  inheritance,  as  well 
as  for  the  protection  of  Mr.  and  Mrs.  Dyett's  interests  as 
cestuis  que  trust — and,  consequently,  that  he  is  entitled  to 
a  decree  that  shall  reach  the  inheritance  or  fee  of  the  pror 
perty  and  subject  it  to  a  sale  for  his  benefit — such  is  one 


392  GASES  IN  THE 

1844.  object  of  bis  bill  in  this  cause.  Tbe  answers  deny  bis 
^'"^^^^^  right  to  such  a  decree :  and  so  far,  as  facts  are  alleged,  as 
^^  entitling  him  to  it,  they  are  put  in  issue.  And,  yet,  no 
HoppMAM.  witness  has  been  examined  on  that  branch  of  the  case.  He 
Klies  altogether  upon  the  proceedings,  orders  and  decrees 
it  two  former  suits  in  this  court  for  the  evidence  to  sustain 
h.s  claim  to  such  relief;  and  insists  that  it  appears  to  be  a 
nattei  already  adjudicated  in  his  favor.  He  is  met,  how- 
ever, with  the  objection  that  the  proceedings  and  decrees  in 
those  suits  can  have  no  effect  upon  the  rights  of  the  infants 
wto  were  not  parties  to  them ;  and  I  do  not  see  how  any 
thiag  that  has  heretofore  been  said  or  done,  even  though  it 
shoald  seem  to  have  a  direct  bearing  upon  their  rights  of 
property,  can  be  allowed  to  affect  them.  They  have  had 
no  opportunity,  until  they  were  brought  before  the  court  in 
the  present  suit,  to  be  heard  or  to  have  their  rights  properly 
attended  to ;  and  they  now  deny  that  the  indebtedness 
was  contracted  for  their  benefit  or  for  the  preservation  of 
their  estate.  The  burthen  of  proof  is  thrown  on  the  com- 
plainant He  is  bound  to  show  the  debt  was  contracted. 
It  is  matter  of  evidence ;  and  the  proceedings  in  other  suits, 
though  of  record,  are  not  that  sort  of  evidence  which  the 
court  is  bound  to  require  in  a  case  of  such  vital  importance 
to  the  interests  of  these  infant  children.  But,  taking  the 
pleadingSj  proofs,  master's  reports  and  decrees  in  the  former 
suits  as  we  find  them  and  admitting  them  as  evidence  (for 
they  have  been  read  and  referred  to  as  such  in  this  cause) 
and  what  facts  do  they  establish  as  being  necessary  to  the 
complainant's  case  against  these  infants  ?  I  do  not  under- 
stand, them  as  proving  that  he  was  employed  for  the  pro- 
tection of  the  infants'  estate  in  the  property  and  that  the 
services  he  rendered  were  on  their  account  as  beneficiaries 
under  the  trust  or  as  owners  of  the  fee.  Wherever  the 
words  trust  estate  or  trust  property  or  words  of  like  gen- 
eral import  are  used  in  the  various  proceedings  alluded  to, 
they  must  be  regarded  as  used  solely  with  reference  to  the 
trust  as  it  existed  in  favor  of  Dyett  and  wife  and  to  the  in- 
terest or  estate  which  they  had  in  the  property,  because 
there  was  no  other  or  greater  interest  in  the  property  than 
such  as  they  were  entitled  to  necessarily  or  properly  in- 


WARNSR 


VICE-CHANCELLOR'S  COURT.  893 

volved  in  the  litigation  then  going  on.  There  were  no  1844. 
parties  to  the  suits  as  defendants  other  than  Dyett  and  wife 
and  their  trustees.  And  the  chanoelior,  necessarily,  said  in 
the  case  of  the  North  American  Coal  Company  that,  if  there  hoppmam. 
were  any  creditors  whose  debts  were  chargeable  upon  the 
trust  property  generally,  capital  as  well  as  income,  they 
should  make  their  claim  by  a  distinct  bill  and  to  such  a  bill 
the  children  of  Mrs.  Dyett  should  be  made  parties.  Hence, 
in  their  absence  and  upon  a  bill  not  filed  for  that  purpose, 
the  question  of  so  extended  a  liability  could  not  properly 
arise  or  be  considered,  much  less  be  adjudicated.  That  it 
was  not  considered  or  passed  upon  in  the  suit  in  this  court 
of  the  present  complainant  against  Dyett  and  wife  and 
Mr.  Hoffman,  as  trustee,  instituted  for  the  purpose  of  taking 
an  account  of  the  complainant's  demands  and  of  having 
the  amount  due  to  him  ascertained  and  determined,  is  man* 
ifest  from  the  final  decree  made  in  that  cause  on  the  eighth 
day  of  April  one  thousand  eight  hundred  and  forty-one ; 
for  it  is  there,  expressly,  provided,  among  other  things,  that 
the  complainant  should  be  at  liberty  to  file  a  bill  as  he 
might  be  advised  for  the  purpose  of  making  his  debt  (as- 
certained to  be  five  thousand  two  hundred  and  seventy-two 
dollars  and  fourteen  cents)  and  his  costs  of  suit  a  charge 
upon  the  capital  of  the  trust  estate  and  to  have  payment  and 
satisfaction  out  of  the  same  by  writ  of  execution  or  other- 
wise. Thus  showing  that  his  debt  had  not,  yet,  become  a 
charge  and  was  not  to  be  so  made  by  that  decree^  Pur- 
suant to  the  leave  thus  granted,  the  present  bill  has  been 
filed,  but  the  complainant  has  entirely  failed,  in  my  judg- 
ment, to  support,  by  proper  and  sufficient  evidence,  this 
particular  object  of  his  bill.  It  is  made  a  point,  on  this 
rehearing,  that  if  the  complainant  has  placed  undue  re- 
liance on  the  proceedings  in  the  former  causes,  as  prima 
facie  evidence  to  make  out  his  case,  he  ought  now  to  be 
permitted  to  correct  the  mistake  and  to  be  allowed  still 
to  take  proofs.  I  know  not  how  this  can  be  done  with- 
out departing  from  all  rule  in  the  practice  and  proceedings 
of  this  court.  There  is  nothing  shown  to  warrant  me  in 
adopting  the  suggestion  within  any  of  the  principles  on 
which  the  court  acts  in  allowing  causes  to  stand  over,  (as 
Vol.  IV.— 50 
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1844.  in  Coz  v.  AUingham^  Jacob's  Rep.  337,)  to  enable  a  party 
to  supply  some  unforeseen  and  unexpected  defect  in  his 
testimony  or  to  produce  some  newly  discovered  evidence. 
HOFFMAH.  Again,  it  is  asked  that  the  court  institute  an  inquiry  be- 
fore a  master,  as  to' the  character  of  the  complainant's  ser- 
vices and  how  far  they  contributed  to  preserve  and  benefit 
the  inheritance,  so  that  a  portion,  at  least,  of  the  debt  may 
be  charged  thereon.  But,  the  answer  to  this  is,  that  the 
complainant  has  not  shown,  by  any  legal  or  competent  evi- 
dence, that  any  part  of  his  debt  accrued  for  such  service ; 
and  without  some  proof  to  that  effect,  in  the  first  instance, 
there  is  no  foundation  on  which  to  institute  an  inquiry  with 
a  view  to  an  apportionment  between  the  life  interest  of  the 
mother  and  the  fee  of  the  children. 

Upon  the  whole,  it  appears  to  me  that  I  can  make  no 
decree  more  favorable  to  the  complainant  than  the  de- 
cree which  I  directed  at  the  conclusion  of  my  opinion  of 
the  ninth  of  April  one  thousand  eight  hundred  and  forty- 
five. 
Let  that  decree  be  drawn  up  and  entered. 
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1844. 


In  the  matter  of  Edward  B.  Lebfe  and  Caroline  M. 

his  wife. 


IN  TBB  MAT- 
TER OP  LESFS. 


A  grantor  gave  a  leasehold  house  to  a  trustee,  to  receive  rents  and  apply  them 
towards  the  support  of  H.  C.  "  And  after  the  death  of  H.  C,  I  give,  grant 
and  convey  the  aforesaid  house  to  my  natural  daughter  M.  B.  M.  her  heirs 
and  assigns" :  Here  the  daughter  got  a  vested  remainder  assignable  and 
descendable ;  and  on  her  making  a  marriage  settlement  (her  future  husband 
joining)  whereby  the  property  was  secured  to  the  survivor  of  them  and  the 
husband  survived :  Bddj  that  he  was  entitled  under  the  settlement  and  was 
not  left  to  his  marital  rights. 

Husband's  rights  in  a  wife's  property  stated  by  the  court. 

It  wovXd  seem^  that  the  provision  requiring  aliens  to  take  incipient  measures 
and  to  file  affidavit  before  holding  lands  (1  R.  S.  790)  does  not  abolish  the 
common  law  right  of  an  alien  to  take  by  purchase. 

The  government  alone  can  take  advantage  of  an  alien's  disability  to  hold 
lands. 

An  officer  of  the  court  who,  under  its  decree,  holds  a  suitor's  property  by  con- 
veyance, has  no  right  thereunder  to  raise  objections  to  the  suitor's  title ;  and, 
therefore,  has  no  business  with  a  question  of  his  alienisuL 


This  case  will  be  best  understood  from  the  petition  of   April  4, 
Edward  B.  Leofe  and  Caroline  M.  bis  wife,  which  was  pre-       1844. 
sented  to  the  chancellor  and  referred  by  his  order  to  the     ^-^^^^"^^ 
vice-chancellor  to  be  heard.  Estate. 

The  petition  stated,  that,  as  they  were  informed  and  be-  j^ 
lieved,  one  Thomas  Marston,  late  of  the  city  of  New  York  Leasehold. 
but  now  deceased,  being  possessed  of  an  unexpired  term  of  Husband 
fifty  years  in  the  premises  hereinafter  mentioned  by  virtue  omdwife. 
of  a  certain  indenture  of  lease  made  to  him  by  the  vestry  of  TTi?*'     ^ 

\jfnCi&r  of 

the  episcopal  church  of  St.  Peters  in  Westchester  county,  ^f\  n^^^i 
state  of  New  York,  did,  on  the  twenty-sixth  day  of  February 
1811,  execute  and  deliver  a  certain  indenture  purporting  to 
convey  the  same  in  the  words  and  figures  following,  viz : — 
"  Know  all  men  by  these  presents  that  I,  Thomas  Mars- 
ton,  for  considerations  me  moving,  have  given,  granted  and 
confirmed  and  by  these  presents  do  give,  grant  and  confirm 
unto  Francis  B.  Winthrop  my  house  now  building  the  cor- 
ner of  Reade  and  Chapel  streets  in  the  city  of  New  York,  free 
from  all  ground  rent  that  is  now  due  or  hereafter  may  be- 
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1844.  come  due  upon  said  premises  during  said  term  for  which  I 
'-'^^''^^  hold  the  same,  to  receive  the  rents  issues  and  profits  thereof 
TSR  OF  LBEFfi.  ^^^  every  part  thereof  to  be  applied  by  him  for  the  support 
and  maintenance  of  Mrs.  Hannah  Currie  for  and  during  her 
natural  life,  upon  the  express  condition  that  the  saide  shall 
not  be  sold  during  the  natural  life  of  the  said  Hannah  Cur- 
rie but  shall  be  held  for  the  purposes  aforesaid :  and  after 
the  death  of  the  said  Hannah  Currie  I  give  grant  and  convey 
the  aforesaid  house  the  corner  of  Reade  and  Chapel  streets 
to  my  natural  daughter  Mary  Bunn  Marston  her  heirs  and 
assigns.  And  I  do  hereby  give  to  the  said  Mrs.  Hannah  Cur- 
rie so  much  of  my  furniture  and  household  goods  as  is  now 
in  my  house  as  she  shall  think  sufficient  towards  furnishing 
a  house  in  a  genteel  style.  And  as  to  all  the  residue  and  re- 
mainder of  my  said  furniture  and  household  goods  I  do  here- 
by convey  and  give  to  my  said  natural  daughter  Mary  Bunn 
Marston.  In  witness  whereof  I  have  hereunto  set  my  hand 
and  seal  this  26th  day  of  February  1811 . 

"  Thomas  Marston.  [l.  s.] 
"Sealed  and  delivered  in  the  presence  of 
"  Elsie  Young, 
"Philip  Brasher.'' 
That  the  said  Thomas  Marston  died  on  or  about  the  11th 
day  of  January  1814,  and  that  the  said  Francis  Bayard 
Winthrop  having  declined  acting  as  trustee  under  said  deed 
a  bill  of  complaint  was  duly  filed  in  this  honorable  court  on 
the  7th  day  of  March  1814  by  William  Bunn  and  Hannah 
Currie  wife  of  John  Currie  by  the  said  William  Bunn  her 
next  friend  and  Mary  Bunn  Marston  the  natural  daughter 
of  Thomas  Marston  late  of  the  city  of  New  York  then  de- 
ceased— an  infant  under  the  age  of  twenty-one  years  also 
by  the  said  William  Bunn  her  next  friend  against  Francis 
Bayard  Winthrop,  Charles  W.  Taylor  and  Cornelia  his  wife, 
John  S.  Winthrop,  Francis  Bayard  Winthrop  Junior,  Henry 
M.  Bearse  and  Charlotte  his  wife,  Philip  Brasher  and  Cor- 
nelia his  wife,  Elsie  Young,  Jacob  R.  Yanderveer  and  Cor- 
nelia his  wife,  Ann  Marston  Shaw,  John  Currie  and  William 
Bayard,  which  said  bill  charges,  among  other  things,  that 
Mary  Bunn  Marston  is  the  natural  child  of  the  said  Thomas 
Marston  and  was  then  still  an  infant— that  Hannah  Currie 
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for  about  eighteen  years  previous  to  the  death  of  the  said       1844 
Thomas  Marstoa  resided  ia  his  house  and  took  charge  and     ^^^^>^'^^ 
management  of  his  family  and  domestic  concerns,  he  being  vcR^'um 
far  advanced  in  years  exceeding  the  age  of  seventy-four 
years ;  that  induced  as  well  by  the  sense  of  gratitude  for  the 
long  and  faithful  services  of  the  said  Hannah  Currie  who 
had  devoted  so  long  a  portion  of  the  best  years  of  her  life 
to  his  service  and  was  wholly  destitute  of  property  as  also 
by  a  sense  of  the  moral  obligation  he  was  under  to  provide 
for  the  maintenance  of  the  said  Mary  Bunn  Marston,  who 
was  entirely  dependant  upon  his  bounty  for  the  means  of 
maintenance,  the  said  Thomas  Marston  repeatedly  and  uni* 
formiy  declared  his  intention  to  make  for  them  respectively 
a  competent  provision  which  should  place  them  beyond  the 
reach  of  want.    That  in  conformity  with  and  in  order  to 
carry  into  effect  these  views  and  intentions  the  said  Thomas 
Marston,  on  or  about  the  26th  day  of  February  1811,  made 
and  executed  the  said  instrument  in  writing  hereinbefore  and 
in  said  bill  of  complaint  set  forth — that  the  said  instrument 
in  writing  was  duly  signed,  sealed  and  delivered  by  the  said 
Thomas  Marston  in  the  presence  of  Elsie  Young  and  Philip 
Brasher  who  subscribed  the  same  as  witnesses  thereto 
and  that  after  the  execution  thereof  in  manner  aforesaid  the 
same  was  enclosed  by  him  in  and  with  his  last  will  and  tes- 
tament under  the  same  envelope,  in  which  situation  it  con- 
tinued and  remained  until  after  the  death  of  the  said  Tho* 
mas  Marston;  and  on  the  opening  of  the  said  last  will  and 
testament  was  found  enclosed  by  the  said  Francis  Bayard 
Winthrop  the  executor  aforesaid  by  whom  the  same  was  de- 
livered to  the  said  Hannah  Currie.    That  the  said  Thomas 
Marston  departed  this  life  on  or  about  the  eleventh  day  of 
January  1814  leaving  a  last  will  and  testament  and  the  said 
instrument  in  writing  in  the  said  bill  of  complaint  and  herein- 
before set  forth  in  full  force  and  virtue  unrevoked,  unrecalled 
and  unaltered,  except  as  in  the  said  bill  is  stated ;  that  since 
his  death,  Francis  Bayard  Winthrop,  one  of  the  executors,  had 
taken  upon  himself  the  burthen  of  the  execution  of  the  said 
•last  will  and  testament  in  the  said  bill  of  complaint  set  forth ; 
that  the  said  Francis  Bayard  Winthrop,  the  trustee  named 
in  the  said  instrument  bearing  date  the  26th  day  of  Febru- 
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1844.       ary  1811,  would  not  accept  the  trust  therein  contained  or  take 
^-^"'"'^      upon  himself  the  burthen  of  the  execution  thereof.    The 
TSR™LE£FE.  ^^^  ^^^^  ^^  complaiut  prayed,  among  other  things,  that  the 
said  Francis  Bayard  Winthrop  might  be  decreed  forthwith 
to  elect  definitively  either  to  accept  or  decline  the  execution 
of  such  trust,  and  in  case  he  should  decline,  that  the  said 
court,  through  one  of  its  officers  or  by  some  other  person  or 
persons,  would  cause  such  trust  to  be  executed  and  that  the 
said  Francis  Bayard  Winthrop  in  case  he  should  decline  to 
execute  such  trust  should  bring  into  court  or  deliver  to  such 
person  or  persons  as  the  court  should  appoint  the  deed  or 
indenture  of  demise  of  the  said  term  of  years  mentioned  in 
the  said  instrument  and  all  other  muniments  or  papers 
touching  the  saune ;  and  that  the  said  Francis  Bayard  Win- 
throp or  he  and  the  other  legatees  and  devisees  under  the 
said  will  of  the  said  Thomas  Marston  or  some  of  them  might 
be  decreed  to  pay  and  keep  down  the  ground  rent  as  the 
same  should,  from  time  to  time,  become  due  and  payaUfe  pur- 
suant to  the  provisions  and  reservations  contained  in  the  said 
demise;  and  that  the  said  court  would  be  pleased  to  decree 
and  adjudge  valid  and  confirm  the  said  instrument  executed 
by  the.  said  Thomas  Marston  bearing  date  the  twenty-sixth 
•'  ^  *daywbf  F^ruary  1811  in  the  said  bill  of  complaint  recited 
either  Si' a.'grant  or  conveyance  or  else  as  a  testamentary 
disp^itiodf  in  the  nature  of  a  codicil  to  the  said  last  will  and 
testani^t'bf  the  said  Thomas  Marston  or  else  adjudge  and 
dec^^  in^what  way  the  same  was  to  be  deemed  to  operate  and 
enure  aiid  what  estate  and  rights  were  conveyed  passed  or 
vested  thereby.    And  that  the  said  John  Currie  should  be 
decreed  to  suffer  smd  permit  the  ssdd  Hannah  Currie  to  enjoy 
and  dispose  of  the  said  property  and  the  rents,  issues  and 
profits  diereof  free  from  any  control,  interruption  or  molesta- 
tion on  his  part. 

And  further  that,  as  they  were  informed  and  believed,  an- 
swers were  duly  put  in  to  said  bill  of  complaint  by  the  seve- 
ral defendants  therein  mentioned  and  a  final  decree  was 
then  duly  made  and  enrolled  in  the  words  and  figures  fol- 
lowing, that  is  to  say : 


VICE-CHANCELLOR'S  COURT.  399 


"  At  a  court  of  chancery  held  for  the  state  of  New  York       1844 

at  the  city  of  Albany  the  sixteenth  day  of  January,      ^-'^^^^^ 
1 Q1 K  '* ''°'  "^^ 

lOlO.  X£ll  OF  Lurt. 

Present — ^The  Honorable  James  Kent,  Esquire,  Chan* 
cellor. 

William  Bunn,  Hannah  Currie  wife  of  John  Currie  by  the 
said  William  Bunn  her  next  friend  and  Mary  Bunn  Mars- 
ton,  an  infant,  by  the  said  William  Bunn  her  next  friend, 

Francis  Bayard  Winthrop,  William  Bayard,  Charles  W. 
Taylor  and  Cornelia  his  wife,  John  Hill  Winthrop,  Francis 
Bayard  Winthrop  Junior,  Henry  M.  Bearse  and  Charlotte 
his  wife,  Philip  Brasher  and  Cornelia  his  wife,  Elsie  Toung, 
Jacob  R.  Yanderveer  and  Cornelia  his  wife,  Ann  Marston 
Shaw  and  John  Currie. 

This  cause,  by  the  consent  of  the  parties  having  been  sub- 
mitted to  his  honor  the  chancellor  upon  bill  and  answer  and 
a  case  agreed  upon  and  signed  by  the  solicitors  for  the  re- 
spective parties  containing  certain  admissions,  whereupon 
and  upon  debate  of  the  matter  and  hearing  what  could  be 
alleged  by  the  counsel  for  both  parties  this  court  thinkj 
and  so  order  and  decree ;  accordingly  it  is  orden 
and  decreed  by  the  court  that  the  defendant  ¥n 
Winthrop,  the  sole  acting  executor  of  the  last  wlb  sKd  ^^^^M0^ 
ment  of  Thomas  Marston,  deceased,  named  in  \^l^ft{^^^^ 
complaint  of  the  said  complainants,  do  permit  ani  allowtim  %JfH* 
complainant,  Hannah  Currie,  to  elect  and  take  ndlsltPS'  ^ 
hereby  declared  entitled  to  elect  and  take,  in  the  pn 
one  of  the  masters  of  this  court,  such  portion  of  the  furniture 
and  household  goods  (the  plate  being  included)  possessed 
by  the  said  Thomas  Marston  on  the  twenty-sixth  day  of 
February  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  eleven  as  she  shall,  with  the  approbation  of  such 
master,  deem  sufficient  towards  furnishing  a  house  in  a  gen- 
teel style,  due  regard  being  had  to  her  circumstances  and  de- 
gree in  life — and  that  upon  such  election  being  made  and 
approved  by  said  master  in  writing  the  said  Francis  Bayard 
Winthrop  do  forthwith  deliver  to  the  said  Hannah  Currie 
or  her  assigns  the  said  portion  of  the  said  household  furni- 
ture (plate  being  included)  so  elected  by  her  and  do  deliver 
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1814.  ^  over  the  residue  of  the  said  furniture  and  household  goods 
(plate  being  included)  to  the  guardian  of  the  complainant 
Mary  Bunn  Marston  to  be  kept  and  preserved  tor  her  use ; 
and  that — for  the  purpose  of  making  the  election  aforesaid — 
the  said  Francis  Bayard  Winthrop  do  show  the  said  furni- 
ture and  household  goods  (plate  included)  at  such  reasona^ 
ble  times  and  places  as  the  said  master  shall  for  that  purpose 
appoint. 

And  it  is  hereby  ordered,  adjudged  and  decreed  that  the 
said  Francis  Bayard  Winthrop  do,  within  ten  days  after  ser- 
vice of  a  copy  of  this  decree,  bring  into  this  court  and  deposit 
with  the  assistant  register  thereof  in  the  city  of  New  York 
the  lease  of  the  lot  of  ground  at  corner  of  Reade  and  Chapel 
streets  in  the  city  of  New  York,  alluded  to  in  the  deed  exe- 
cuted by  Thomas  Marston,  bearing  date  the  twenty-sixth 
day  of  February  one  thousand  eight  hundred  and  eleven,  set 
forth  in  the  complainant's  bill  of  complaint  and  all  other 
muniments  and  papers  if  any  relating  thereto  in  his  power 
or  possession  by  whomsoever  the  same  may  be  executed  and 
whatsoever  may  be  the  description  of  the  said  premises;  and 
do  execute  and  deliver  to  the  said  assistant  register  some 
proper  release  and  assignment  of  all  his  right  and  interest 
in  the  said  house  and  lot  of  ground,  to  be.  prepared  under  the 
direction  of  one  of  the  masters  of  this  court,  to  be  held  by 
the  said  assistant  register  and  his  successors  in  office  to  the 
uses  and  upon  the  trusts  contained  in  the  said  deed  executed 
by  the  said  Thomas  Marston  bearing  date  the  twenty-sixth 
day  of  February  one  thousand  eight  hundred  and  eleven. 

And  it  is  further  ordered,  adjudged  and  decreed  that  so 
much  of  the  estate  of  the  said  Thomas  Marston,  at  the-  time 
of  his  death,  as  shall  be  necessary  for  that  purpose,  stand  and 
be  charged  with  the  payment  of  all  the  ground-rent  due  or 
to  become  due  during  the  continuance  of  the  said  demise 
and  remain  and  continue  in  the  hands  of  the  said  Francis 
Bayard  Winthrop,  acting  as  executor  as  aforesaid  of  the  said 
Thomas  Marston  deceased  and  those  who  may  legally  suc- 
ceed to  the  administration  of  the  said  real  estate ;  and  that 
the  said  Francis  Bayard  Winthrop  and  his  legal  represen- 
tatives in  the  administration  of  the  said  estate  do  pay  off 
and  keep  down  as  well  such  ground  rent  as  is  now  in  arrear 


IN  THE  HAT- 
TER OP  LEEFX. 


TICE-CHANCELLOR'S  COURT.  401 

as  also  such  as  shall  hereafter  become  due  and  payable  du-      1S44. 
ring  the  continuance  of  the  said  demise. 

The  petition  further  showed  that  the  said  Francis  B.  Win- 
throp,  intending  to  obey  said  decree,  executed  a  certain  in- 
denture in  the  words  following,  viz :    "  This  indenture  made 
the  third  day  of  March  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifteen.    Between  Francis  B.  Winthrop, 
executor  of  the  last  will  and  testament  of  Thomas  Marston, 
late  of  the  city  of  New  York,  gentleman,  deceased,  of  the  first 
part  and  Isaac  L.  Kip,  assistant  register  of  the  court  of  chan- 
cery, of  the  second  part.    Whereas  the  said  Thomas  Marston 
in  his  lifetime  and  at  the  time  of  his  death,  being  possessed 
of  a  certain  leasehold  estate  of  and  in  a  certain  dwelling 
house  and  lot  of  ground  situate,  lying  and  being  in  the  first 
ward  of  the  city  of  New  York  at  the  corner  of  Reade  and 
Chapel  streets,  did,  in  and  by  a  certain  instrument  or  deed 
poll  bearing  date  the  twenty-sixth  day  of  February  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eleven, 
give,  grant  and  confirm  the  said  dwelling  house  and  lot  of 
ground  to  the  said  party  to  these  presents  of  the  first  part, 
for  the  remainder  of  the  term  for  which  the  said  Thomas 
Marston  held  the  same,  in  trust  to  receive  and  apply  the 
rents  and  profits  thereof  to  the  support  and  maintenance  of 
Hannah  Currie  during  her  natural  life,  and  after  her  decease 
to  convey  the  said  house  and  lot  to  his  natural  daughter  the 
said  Mary  Bunn  Marston.    And  whereas  the  said  party  of 
the  first  part  having  refused  to  execute  the  said  trust,  the 
said  Hannah  Currie  (she  being  a  feme  covert)  and  the  said 
Mary  Bunn  Marston  (she  being  an  infant  under  the  age  of 
twenty-one  years)  by  their  next  friend  William  Bunn  filed 
tiieir  bill  in  the  court  of  chancepy  for  the  purpose  of  obtain- 
ing the  effect  of  the  said  instrument ;  and  such  proceedings 
were  thereupon  had  that  on  the  sixteenth  day  of  January 
eighteen  htmdred  and  fifteen,  it  was  adjudged  and  decreed, 
among  other  things  by  this  court,  that  the  said  party  of  the. 
first  part  should  execute  and  deliver  to  the  said  assistant  re* 
gister  some  proper  release  and  assignment  of  all  his  right 
and  interest  in  the  said  house  and  lot  of  ground,  to  be  pre- 
pared under  the  direction  of  one  of  the  masters  of  the  said 
court — to  be  held  by  the  said  assistant  register  and  his  sac* 
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1644.  cessors  in  office  to  the  uses  and  upon  the  trusts  contained  in 
the  said  deed  poll.  Now,  therefore,  this  indenture  witnesseth 
that  the  said  party  of  the  first  part,  in  obedience  to  the  said 
decree  and  in  consideration  of  the  sUm  of  one  dollar  to  him 
in  hand  paid  by  the  said  party  of  the  second  part,  at  or  before 
the  sealing  aud  delivering  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  hath  assigned,  remised,  re- 
leased and  forever  quit-claimed,  and  by  these  presents  doth 
assign,  remise,  release  and  forever  quit-claim  unto  the  said 
party  of  the  second  part  and  his  successors  in  office,  all  his 
the  said  party  of  the  first  part's  right,  title,  and  interest  of  in 
and  to  the  said  dwelling  house  and  lot  of  ground,  with  the 
appurtenances.  To  have  and  to  hold  to  the  said  party  of  the 
second  part  and  his  successors  in  office  to  the  uses  and  upon 
the  trusts  declared  in  and  by  the  said  deed  poll.  In  witness 
whereof  the  parties  to  these  presents  have  hereunto  inter- 
changeably set  their  hands  and  seals  the  day  and  year  first 
above  written.    Signed, 

Francis  Bayard  Winthrop.  [l.  s.] 
Executor  to  the  estate  of  Thomas  Marston  dec'd. 
Sealed  and  delivered  in  presence  of 

John  S.  Winthrop. 
The  petition  further  showed  that  Mary  Bunn  Marston 
above  mentioned,  in  the  month  of  November  1827,  intermar- 
ried with  Augustus  Krucher  of  the  city  of  Pigris,  and  died 
in  Paris  without  issue  some  time  in  the  winter  of  1828  leav- 
ing her  said  husband  her  surviving.    That  said  Krucher 
being  a  French  subject,  said  intermarriage  was  celebrated 
before  the  consul-general  of  France  in  the  city  of  New  York, 
according  to  and  under  the  provisions  of  the  code  civil  of 
Fiance,  and  that  prior  thereto  an  ante-nuptial  contract  was 
duly  executed  between  them  and  is  nowduly  registered  in  the 
chancery  of  said  consulate  in  the  city  of  New  York.    That 
by  the  provisions  of  said  marriage  settlement  all  the  proper- 
ty, real  and  personal,  of  the  said  May y,  the  wife  of  the  said 
Augustus,  became  vested  in  him  absolutely  on  her  death  as 
survivor.    The  petition  further  alleged  that  under  the  said 
deed  or  indenture  of  the  said  Thomas  Marston  the  interest 
of  the  said  Mary  Bunn  JUarston  was  fully  vested  in  her  on 
Che  execution  of  said  deed — the  enjoyment  only  being  post-  . 
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poned  uQtil  the  death  of  the  said  Hannah  Currie  and  that       1844. 
upon  the  decease  of  the  said  Mary  her  title  fully  survived  to 
her  said  husband  the  said  Augustus  Krucher  and  became 
perfect  in  him  after  the  decease  of  the  said  Hannah.     That 
the  said  Hannah  Currie  died  in  the  month  of  January  184L 

The  petition  further  showed  that  on  the  8th  June  1842, 
the  said  Augustus  Krucher,  being  a  man  of  wealth  and  de* 
sirous  that  the  property  of  his  said  wife  should  go  to  some 
one  of  her  own  relations,  conveyed  the  said  unexpired  term 
to  the  petitioner,  the  above  named  Caroline,  a  cousin  of  the 
said  Mary  Bunn  Marston,  by  a  deed  or  indenture  of  that 
date,  now  in  the  possession  of  the  petitioners  and  ready  to 
be  produced,  as  this  honorable  court  might  direct.  The  pe- 
titioner, therefore,  insisted  that,  by  reason  of  the  premises, 
they  were  entitled  to  a  conveyance  of  said  premises  from 
the  said  Hiram  Walworth. 

They  further  showed  that  at  the  time  of  the  decease  of  the 
said  Hannah  Currie,  who  being  the  aunt  of  the  petitioner 
the  said  Caroline  and  for  a  long  time  before,  the  petitioner 
and  her  mother  Matilda  Nicoll,  the  sister  of  the  said  Han- 
nah Currie,  were  in  the  occupancy  of  the  said  premises  and 
the  said  Hiram  Walworth  shortly  thereafter  commenced  an 
action  of  ejectment  against  them  without  the  authority  of 
this  court,  as  they  were  informed  and  believed,  and  upon  tite 
strength  of  the  strict  legal  title  in  him  under  the  proo^- 
ings  aforesaid,  had  ejected  them  from  the  said  premises : 
the  superior  court,  before  which  court  said  suit  w^  pend- 
ing, having  decided  in  his  favor  on  that  ground  al^ne.    The 
petition  further  showed  that  since  the  said  decision  they 
had  requested  the  said  Hiram  Walworth  tf>'make  a  proper 
conveyance  of  said  premises  to  the  petitioners  and  to  sur- 
render the  possession  thereof  to  them  /as  the  rightful  pro- 
prietors which  he  had  refused  and  stifl  refuses  to  do. 

The  petition,  therefore,  prayed  .rfiat  the  said  Hiram  Wal- 
Worth,  the  said  assistant  register,  might  be  directed  to  make 
proper  conveyance  of  the  said  premises  and  the  said  unex- 
pired term  to  the  petitioners  or  to  the  petitioner,  the  said 
Caroline,  in  such  form  as  the  law  might  require  and  to  ac- 
count with  the  petitioners  for  all  rents  and  profits  of  said 
premises  received  by  him  since  the  death  of  the  said  Han- 
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1844.       nah  Ourrie  or  for  such  other  order  in  the  premises  for  the 
•-*"^^^^     promotion  of  justice  and  the  preservatiou  of  the  rights  of 
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This  petition  was  referred  to  a  master  to  inquire  and  re- 
port as  to  the  truth  of  statements  and  whether  the  petitioners 
were  entitled  to  such  transfer  and  conveyance  as  was  prayed 
for ;  and  the  master  was  to  give  notice  of  his  proceedings  to 
Hiram  Walworth,  Esquire,  the  assistant  register. 

The  case  now  came  before  the  court  on  the  petition  and 
master's  report,  the  latter  embracing  testimony  which  sus- 
tained the  allegations  and  facts  set  forth  in  the  former. 

Mr.  Anthon,  for  the  petitioners,  argued  from  the  following 
.points : 

1.  The  conveyance  from  Thomas  Marston  to  his  daugh- 
ter Mary  Bunn  Marston,  of  the  unexpired  term  of  years  in 
the  leasehold  premises  in  question,  to  commence  at  the  time 
of  Hannah  Currie's  death,  was  a  good  lease  to  her  in  future : 
4  Com.  Dig.  86,  a.  g.  and  notes. 

2.  She  had  in  her  immediately  interesse  termini  and  had 
full  and  perfect  right  to  grant  it  to  another.    lb.  p.  96,  c.  14. 

3.  By  the  8th  article  of  the  marriage  contract  between 
L.  A.  Krucher  and  Miss  Marston,  it  is  expressly  agreed  that 
by  a  donatio  inter  vivoSy  the  survivor  shall  take  all  the  pro- 
perly moveable  and  immoveable  which  may  belong  to  the 
decea^d  on  the  day  of  his  or  her  death.  Mr.  Krucher  then 
became  possessed  of  all  the  right  of  his  wife  in  the  chattel 
interest  iti  question  by  survivorship. 

4.  L.  A.  Krucher,  after  the  death  of  his  wife,  by  inden- 
ture dated  8th  June  1842,  conveyed  said  unexpired  term  to 
Caroline  Matilda  Green,  the  wife  of  the  petitioner  Edw.  B. 
Leefe.  And  »he  had  entered  and  taken  full  possession  of 
the  premises  and  is  th«  proper  owner  thereof. 

5.  Krucher  was  a  citizen  at  the  time  of  the  marriage  or 
at  the  time  the  title  to  the  unexpired  term  vested  in  him 
and  had,  therefore,  full  powet  to  convey :  Nolle  v.  Fenurick, 
4  Rand.  688.  Facts  and  circumstances  after  long  interval 
good  proof  of  naturalization. 

6.  With  regard  to  the  acquisition  of  leasehold  premises,  it 
is  of  no  moment  whetherthe  party  acquiring  the  same  iaciti- 
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zen  or  alien;  the  right  equally  vests  and  is  accompanied       1844. 
with  fnll  power  to  convey,  until  office  found.    The  title  of     ^-^">^"'^ 
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an  alien  friend  to  land  purchased,  is  good  against  every  ^sr  op  leu^b. 

body  but  the  state ;  and  his  right  can  only  be  divested  by 

office  found  :  McCreary  v.  Allendery  4  Harris  &  McHenry, 

409  ;  lb.  411 ;  Craig  v.  Leslie^  3  Wheat  589 ;  Jackson  v, 

AdamSf  7  Wend.  367.    And  until  the  land  is  seized  by  the 

state,  the  alien  has  full  dominion  over  it  and  may  convey  it 

to  a  purchaser  or  maintain  an  action  to  recover  it :  Brad- 

stret  V.  Supervisors,  ^c.  13  Wend.  646 ;  Scalan  v.  Wright^ 

13  Pick.  523. 

7.  The  petitioners  are,  therefore,  in  every  point  of  view, 
clearly  entitled  to  a  conveyance  of  the  premises  from  the 
trustee,  conceding  such  conveyance  to  be  necessary  for  their 
title. 

Mr.  M,  Hoffman,  for  the  assistant  register. 

The  Vice-chancellor  : — Although  the  legal  title  to  April  22, 
the  leasehold  property  in  question  is  vested  in  the  assistant 
register  ea:  officio^  yet,  he  can  claim  no  beneficial  interest  or 
ownership  in  the  property  for  himself.  He  is  merely  a 
trustee ;  and  during  the  life  of  Mrs.  Currie  she  was  cestui 
que  use  and  enjoyed  the  property.  At  her  death,  it  would 
have  gone  to  Mary  Bunn  Marston,  had  she  lived  ;  and  the 
assistant  register  must  have  conveyed  it  to  her  absolutely 
and,  thus,  would  have  terminated  the  trust.  Mary  Bunn 
Marston  had  married,  however,  and  died  before  her  mother, 
Mrs.  Currie,  leaving  no  issne,  but  leaving  her  husband  sur- 
viving. 

To  whom,  then,  did  the  property  belong  ?  Did  the  gift 
lapse  or  fail  for  want  of  a  person  to  take  or  did  her  surviv- 
ing husband  become  entitled  to  the  property? 

The  remainder  in  the  term  or  lease,  after  the  life  estate 
for  Mrs.  Currie  was  carved  out  of  it,  was  clearly  a  vested 
remainder,  vested  in  interest,  although  not  in  possession. 
As  such,  it  was  assignable,  transmissible,  descendible.  The 
trust  did  not  cover  the  gift  to  the  daughter.  By  the  original 
Marston  deed,  the  gift  was  directly  to  her — ^not  to  a  trustee 
for  her.    The  language  of  the  instrument  is :  '<  after  the 
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1844       death  of  Hannah  Currie,  I  give,  grant  and  convey  the  house, 
*-*^^^"^      &c.  to  my  natural  daughter  Mary  Bnnn  Marston,  her  heirs 
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TBR  OF  LBEFE.  ^^^  assigns."  This  was  a  gift  in  pfesenti  and  vested  her 
with  the  title  and  estate  at  the  same  time  that  the  gift  to 
the  mother  took  effect,  although  it  was  not  to  be  enjoyed 
as  a  thing  in  possession  of  the  daughter  until  the  death  of 
the  mother :  on  this  subject  see  1  Roper  on  Legacies,  392, 
394  and  cases  there  cited. 

If  the  daughter— dying,  as  she  did,  in  the  year  one  thou- 
sand eight  hundred  and  eighteen — had  died  unmarried,  it 
is  certain  that  the  property,  being  a  chattel  interest,  would 
have  gone  to  her  personal  representative,  subject,  of  course, 
to  her  mother's  use  of  it  for  life.  But,  having  married,  it  is 
equally  certain  that  the  law  gave  it  to  her  husband,  unless, 
by  the  contract  of  marriage,  the  husband  deprived  himself 
of  his  marital  right  or,  by  being  an  alien,  was  prevented 
from  taking.  The  ante-nuptial  contract  which,  it  appears, 
the  parties  entered  into,  could  not  deprive  him  of  the  pro- 
perty, except  in  the  event  of  her  surviving  him,  when  it 
was  still  to  have  been  her  estate ;  but,  in  the  event  which 
has  happened,  it  became  his  property  absolutely  by  survi- 
vorship. True,  a  husband,  by  marriage,  acquires  only  a 
qualified  right  or  interest  in  the  outstanding  personal  pro- 
perty of  his  wife.  If  he  does  not  reduce  it  into  possession 
during  her  lifetime,  he  may  be  obliged  to  take  out  letters  of 
administration  as  upon  her  estate,  in  order  to  recover  it ; 
but  when  so  recovered,  the  property  will  belong  to  him, 
subject  to  the  payment  of  any  debts  of  the  wife  contracted 
dum  sola.  And  if  he  omits  to  administer  and  dies  with- 
without  obtaining  the  possession,  then,  the  property  will  go 
to  the  wife's  and  not  to  the  husband's  representative  and 
next  of  kin  :  Williams  on  Executors,  438,  439. 

I  am  of  opinion,  however,  that  the  right  of  property  in 
this  case,  as  between  this  husband  and  wife,  is  governed 
by  the  ante-nuptial  contract  made  between  them  and  not 
by  the  rules  of  the  common  law.  They  have  regulated  the 
devolution,  as  they  were  at  liberty  to  do,  by  contract ;  and 
have  not  left  the  husband  to  stand  upon  his  strict  legal 
marital  right  According  to  the  contract,  the  husband  be- 
came entitled  by  survivorship.    All  her  right,  by  that  events 
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passed  to  bim  by  force  of  the  contract  and  not  by  operation       1844, 
of  law  resulting  merely  from  the  marriage.  v^^v-^ 
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But,  it  is  said,  the  husband  was  an  alien  and  could  not  ter  of  leefb. 
take  and  hold  an  interest  in  lands.    The  evidence  fails  to 
prove  that  he  was  ever  naturalized,  although  he  took  an 
incipient  step  towards  becoming  a  citizen.     At  comn^on  law, 
however,  an  alien  may  take  real  estate  by  purchate — not 
by  descent  or  mere  operation  of  law — and  hold  the  same 
against  every  body,  except  the  state ;  and  if  disseized  or 
disposessed  by  any  other  than  the  government,  he  may  main- 
tain his  action  or  writ  of  right :  Bradstreet  v.  Supervisors 
of  Oneida^  13  Wend.  R.  546.    There  is  one  exception  to 
an  alien's  taking  by  purchase,  t.  a.  he  cannot  take  by  devise 
(a  species  of  purchase)  and  which  is  now  prohibited  by 
statute  :  2  R.  S.  57,  §  4.    I  find  no  other  statutory  prohibi- 
tion to  an  alien's  taking  by  purchase,  unless,  indeed,  the 
proviso  introduced  into  the  act  of  1825,  enabling  resident 
aliens  to  take  and  hold  lands,  provided  they  do  certain 
things,  was  intended  to  prevent  any  alien  from  tliking  by 
conveyance  as  well  as  by  descent  or  devise.    That  proviso 
is  incorporated  into  the  revised  statutes,  1  R.  S.  820,  §  15, 
16, 17  and  the  proviso  alluded  to  forms  §  17.    It  seems  to 
me  that  the  legislature  could,  hardly,  have  intended  to  abo- 
lish entirely  the  common  law  right  to  take  by  purchase — by 
inserting  these  provisions — or  it  would  have  been  more 
clearly  expressed. 

But,  suppose  the  §  17  produces  a  disqualification  to  take 
as  well  as  to  hold  lands,  unless  the  alien  becomes  a  resideni 
and  files  an  affidavit  of  his  intention  always  to  reside  in 
the  United  States  and  to  become  a  citizen  thereof.  Who 
can  take  advantage  of  the  disability  so  as  to  divest  the 
alien  or  his  grantee  of  the  possession  acquired  under  his 
purchase  ?  Most  certainly  none  but  the  government.  It  is 
an  affair  of  the  government  alone.  A  grant  to  an  alien  is 
good  against  the  grantor  and  his  heirs.  So  is  a  devise 
>d  against  the  heir  of  the  devisor.  The  title  passes  out 
the  grantor  or  devisor  by  his  own  act;  but,  instead  of 
sting  in  the  alien  grantee  or  devisee  absolutely,  it  reverts 
p^tai^i  to  the  state  by  escheat    This  seems  to  be  the 
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1844.       doctrine  recognized  by  our  supreme  court  in  the  recent  case 
of  The  People  v.  Conklin,  2  Hill's  R.  67. 

It  follows,  from  this  view  of  the  subject,  that  the  assistant 
register  of  this  court  can  have  no  right  to  interfere  with  or 
to  question  the  title  which  was  acquired  by  the  husband  of 
Mary  Bunn  Marston  by  purchase — for  such  it  was — under 
their  marriage  contract,  much  less  to  disturb  the  possession 
of  him  and  his  grantee  the  present  petitioner.  Upon  what 
ground,  even  at  law,  he  could  have  been  allowed  to  recover 
judgment  in  the  action  of  ejectment  spoken  of  in  the  peti- 
tion, I  am  not  informed.  In  equity  he  can  have  no  such 
right.  If  the  petitioners  have  not  a  valid  title  under  the 
deed  from  the  surviving  husband  of  Mary  Bunn  Marston, 
by  reason  of  his  alienism,  it  is  not  for  the  oflScer  of  this 
court  to  interpose  the  objection  and  seek  to  dispossess  them. 
The  attorney-general  is  the  person  to  act  in  behalf  of  the 
state ;  and  the  petitioners  can  only  be  called  upon  to  defend 
their  title  and  possession  against  the  claim  of  the  govern- 
ment. In  the  meantime,  this  court  is  bound  to  order  the 
assistant  register  to  desist  from  further  proceedings  against 
the  property  and  to  execute  a  release,  if  necessary,  to  quiet 
them  in  the  possession  against  any  claims  he  may  suppose 
himself  to  have. 


VICE-CHANCELLOR'S  COURT. 


CBANB 


Crane  v.  O'Connor.  ,   *• 


Judgments  do  not  attach  to  leasehold  premises  miless  where  there  is  posses- 
sion in  the  lesssee  (judgment  debtor.) 

Judgments  are  not  liens  in  a  case  where  a  party  has  a  lease  but  not  the  pre- 
sent possession  and  parts  with  the  lease  before  the  time  arrives  for  him  to 
enter  upon  the  possession. 


A  LEASE  was  dated  on  the  twenty-first  day  of  November,    April  22^ 
one  thousand  eight  hundred  and  thirty-nine ;  but  possessibn       18^* 
uuder  it  was  not  to  commence  until  the  first  day  of  May  j-  '^"'^^''^^^ 
thereafter,   (one  thousand  eight  hundred  and  forty.)     It  judemeni. 
was  made  in  favor  of  Michael  O'Connor  for  the  term  of  Leasehold 
twenty-one  years.    Prior  to  his  getting  it,  judgments  had  premises. 
been  docketed  against  him ;  but,  before  he  went  into  posses-  ^o^sessunL 
sioD,  he  assigned  the  lease  to  the  defendant  Joseph  O'Connor. 

The  latter,  under  the  direction  of  the  court,  had  assigned 
it  to  the  receiver  in  the  present  suit ;  the  court  ordered  a  sale 
of  such  lease ;  and  it  had  been  purchased  by  Selim  Franklin, 
whose  counsel  objected  to  the  title.  The  receiver  asked  for 
directions ;  and  the  question  was,  whether  the  judgments 
against  Michael  O'Connor  were  liens  upon  the  leasehold 
premises  ? 

Mr.  E.  Ward,  for  the  receiver. 

Mr.  CampbeUj  for  the  purchaser. 

The  Yice-Chancellor  : — I  am  of  opinion  that  the  judg-  April  88. 
ments  against  Michael  O'Connor  did  not  become  liens  upon 
the  leasehold  property ;  and  that  the  purchaser  from  the  re- 
ceiver in  this  cause  will  get  a  title  free  from  any  claims 
which  the  judgment  creditors  of  Michael  O'Connor  may 
attempt  to  set  up.  Until  entry  and  possession  under  the 
lease,  Michael  O'Connor  had  not  such  an  interest  or  estate 
as  could  be  bound  by  judgment  He  had  an  interest  which 
was  assignable,  but  which,  however,  was  a  mere  interest 
vestiug  in  contract,  an  inieresse  termini  and  not  an  estate 
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in  lands :  Chambers'  Landlord  an4  Tenant,  474, 475.  Pos- 
session, under  the  lease,  was  essential  to  the  vesting  of  an 
estate  so  as  to  be  bound  by  a  judgment :  Jackson  v,  Parker^ 
TiRMiB.  9  Cowen's  fi,  73.  This  was  so  at  common  law ;  and  by  our 
statute  of  uses,  1  R.  S.  727,  §  47,  a  party  must  have  or  be 
entitled  to  the  actual  present  possession  or  he  cannot  be 
deemed  to  have  a  legal  estate  in  lands.  Michael  O'Connor 
parted  with  the  lease  before  the  time  arrived  for  bis  taking 
possession  under  it.  He  never  had  possession  of  the  premi- 
ses ;  nor  did  he  become  entitled  to  the  actual  possession.  So 
that  he  acquired  no  estate  in  the  lands  which  could  be 
a&cted  by  a  judgment  against  him.  The  existence  of  the 
judgments  against  Michael  O'Connor  forms  no  objection  to 
the  title. 


AsPiNWALL,   administrator,  Cic.  v.  Pirnie   and  others, 

executors,  (fcc. 


The  R.  S.  -which  require  an  executor  to  elect  between  a  legacy  given  for 
services  and  compensation  allowed  by  statute,  do  not  act  retrospectively; 
and  an  executor  under  a  will  proved  befdre  1S30,  is  entitled  to  both. 


April  23,       A  testator,  James  Murray,  who  died  on  the  thirteenth 

1844.       of  February,  in  the  year  one  thousand  eight  hundred  and 

'-•^^'"^     twenty-eight,  had  bequeathed  to  an  executor  three  hundred 

Executors,  ^^w^^^  foj  eare  and  trouble.    The  question  was,  whether 

tUnu  ^^^^  executor  could  also  take  commissions?    The  Yice- 

Ijegacy*      Chancellor  decided,  that  the  executor,  in  this  case,  was 

Election,     entitled  to  both  legacy  and  commissions,  inasmuch  as  the 

will  took  effect  before  the  revised  statutes  which  require  an 

executor  to  make  his  election :  2  R.  S.  93,  { 69.    The  reWsed 

statutes  not  operating  retrospectively  in  this  matter. 

Mr.  M.  Hoffman^  for  complainant. 

Mr.  Gerard  and  Mr.  PUdi^  for  the  executor. 


TICE-CHANCELLOR'S  COURT. 


HoDOKiNSON  V.  The  Long  Island  Rail  Road  Com- 

PANT.(a.) 


BODaKUISOlf 
THE  LOm  It- 

Land  b.  k.  co. 


Preliminary  injunction  refuted  to  atop  a  Rail  Road  Company  firom  compleCp 
ing  a  tunnel  through  a  city  authorized  by  the  civil  authorities  of  the  place 
—on  an  allegation  of  nuiBance  by  an  owner  of  adjoining  property  on  the 
same  line. 


Motion  on  the  filing  of  a  bill  for  an  injunction  to  restrain    Map  20, 
the  Long  Island  Rail  Road  Company  from  constructing  a       1844. 
tunnel  through  Atlantic  street  in  the  city  of  Brooklyn ;  and  jr^t'^^^T^ 
from  running  cars  there  when  completed.    The  bill  was  ^{.mi^ 
filed  by  a  party  owning  property  on  Atlantic  street ;  and 
was  founded  on  tlie  idea  of  nuisance,  and  prayed  a  perpet- 
ual injunction.    Affidavits  were  annexed  to  it.    These  and 
the  bill  disclosed  the  fact  that  the  tunnel  had  progressed 
before  the  bill  was  filed ;  while,  by  the  affidavits  read  in  op- 
position to  the  motion,  it  appeared  that  it  was  almost  com- 
pleted. 

The  Common  Council  of  Brooklyn  had  consented  to  the 
making  of  the  tunnel. 

Mr.  A,  Mann^  Jr.^  and  Mr.  WiUiam  SUUman^  in  support 
of  the  motion. 

Mr.  Clarke^  contra. 

The  Vice-Chakcellor  : — Held,  that  the  court  of  chan- 
cery had  not  jurisdiction  to  restrain  the  construction  of  this 
great  work  or  the  use  of  it,  when  completed.  That  it  was 
a  matter  of  municipal  regulation  and  the  corporation  of 
Brooklyn  having  granted  to  the  defendants  the  privilege  of 
constructing  the  tunnel  for  the  purposes  of  their  road,  this 
court  would  not  inquire  whether  the  municipal  authorities 

(a)  Affirmed  by  the  Chancellor  on  appeal,  6th  April,  1847. 
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of  Brooklyn,  in  making  such  a  grant,  had  exceeded  their 
powers  or  not.    It  was  a  matter  triable  at  law  and  the  parties 
aggrieved  must  be  left  to  their  legal  remedy. 
Mo^on  denied,  with  costs. 


Post  and  others  v.  Dorr  and  others. 


May  28  J 
1844. 

Practice, 
Receiver. 
Mortga- 
gor and 
Mortgor 
gee. 
Injunc- 
tion. 


Where  an  injunction  is  granted  and  a  receiver  is  appointed  and  no  motion  is 
made  to  dissolve  the  one  or  to  get  rid  of  the  latter,  an  objection  raised  at  an 
after-period  of  the  cause  against  either,  as  having  been  improperly  allowed, 
will  not  be  regarded. 

The  order  allowing  a  receiver  which  is  not  modified  or  discharged  becomes 
the  law  of  the  case  as  to  the  right  to  have  one ;  and  the  application  of  the 
funds  in  his  hands  necessarily  follows  through  him. 

A  mortgagee  obtains  a  specific  lien  upon  rents,  by  diligently  obtaining  the  ap- 
pointment of  a  receiver ;  and  a  second  or  third  mortgagee  may,  thus,  get  an 
advantage  of  the  first  mortgagee  as  to  rents  collected. 


Mortgage  case ;  and  where  a  receiver  was  appointed  to 
take  the  rents  and  profits  of  the  mortgaged  premises,  on  ac- 
count of  the  insolvency  and  subsequent  bankruptcy  of  the 
mortgagor.  As,  after  a  sale,  the  amount  was  insufficient  to 
satisfy  the  sum  due  to  the  complainants,  they  now  present- 
ed a  petition  that  the  receiver  should  pass  his  accounts  and 
pay  over  the  money  in  his  hands  to  them,  in  order  to  make 
up  the  deficiency. 

When  the  bill  was  filed,  an  injunction  was  allowed 
against  the  mortgagor  (then  applying  in  bankruptcy)  and 
against  the  general  assignee  in  bankruptcy ;  and,  on  a  sup- 
plemental bill,  a  receiver  had  been  appointed,  although  op- 
posed by  counsel  for  the  general  assignee. 

The  mortgagor's  rights  (whatever  they  might  be)  in  the 
mortgaged  premises,  had  been  sold  by  such  general  assignee. 

The  question  was,  as  to  whom  the  rents  in  the  hands  of 
the  receiver  should  go :  the  mortgagee  claiming  to  receive 
them  and  both  the  general  assignee  and  the  buyer  from 
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him  of  the  mortgagor's  rights  in  the  premises  respectively      1844. 
also  claiming  them  ? 

Mr.  Evarts  and  Mr.  /.  P.  HaU^  for  the  complainants. 

Mr.  Western^  for  the  buyer  of  the  mortgagor's  rights. 

Mr.  Bonnetf  and  Mr.  TFbocI,  for  the  general  assignee  in 
bankruptcy. 

The  Yige-Chancellok  : — It  is  too  late  to  raise  an  objec-  Map  14, 
tion  against  the  granting  of  the  injunction  and  an  appoint-  1845. 
ment  of  a  receiver  of  the  rents.  If  any  well  founded  objection 
existed  to  either,  it  should  have  been  made  on  motion  to  dis- 
solve  the  injunction  or  in  opposition  to  the  receivership  at 
the  time  it  was  applied  for.  Submitting  to  the  appointment 
of  a  receiver  by  those  who  were  before  the  court  and  had  a 
right  to  object  and  who  could  have  appealed  from  the  order, 
if  dissatisfied  with  it,  but  did  not,  is  such  an  acquiescence 
in  the  order  as  renders  it  the  law  of  the  case  with  respect  to 
the  right  to  have  a  receiver ;  and  that  right  being  establish- 
ed, the  application  of  the  funds  must  follow  so  as  to  accom- 
plish the  object  intended.  Thus,  in  the  case  in  hand  :  the 
original  bill  of  these  complainants  was  deemed  sufficient  to 
entitle  them  to  a  preliminary  injunction,  restraining  the  mort- 
gagor, Dorr,  and  his  assignee  in  bankruptcy,  from  collecting 
the  rents  of  the  mortgaged  premises  then  about  to  become 
due  and  those  subsequently  to  accrue ;  and  on  the  filing  of  the 
supplemental  bill  in  the  cause,  it  was  also  deemed  a  proper 
case  for  the  appointment  of  a  receiver  to  take  and  collect 
the  rents ;  and  an  order  (the  order  of  the  twenty-third  day  of 
May  one  thousand  eight  hundred  smd  forty-three)  was  made 
accordingly.  All  this  proceeded  on  the  ground  of  the  mort- 
gagor's bankruptcy  and  an  apprehended  deficiency  from  a 
sale  of  the  property  to  satisfy  the  mortgage  debt.  It  was 
with  a  view  to  provide  against  such  deficiency  that  the  rents 
were  intercepted  and  placed  in  the  hands  of  a  receiver.  The 
mortgagor  and  the  general  assignee  in  bankruptcy,  in  whom 
the  equity  of  redemption  or,  in  other  wprds,  the  legal  estate 
had  become  vested,  were  parties  to  the  suit ;  and  they  are 
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1844.  bound  by  the  provisions  of  the  order  of  the  twenty-third  day 
of  May  one  thousand  eight  hundred  and  forty-three.  It  is,  in- 
deed, there  provided  that  nothing  therein  contained  shall  pre- 
judice any  right  which  Mr.  T.  Waddell  the  general  assignee, 
may  have  to  apply  to  this  court  on  proper  notice  for  liberty 
to  come  into  possession  of  the  rents  on  discharging  the  seve- 
ral sums  due  and  payable  to  the  complainants  and  defen^ 
dants,  mortgagees,  and  on  such  other  terms  as  to  the  court 
shall  seem  equitable  in  the  premises.  This  psirt  of  the  order 
is  a  virtual  recognition  of  the  right  of  the  mortgagees  to  have 
the  rents  applied  as  far  as  may  be  necessary  towards  the 
payment  of  the  mortgage  debt ;  and  such  was  the  object  of 
the  court  in  appointing  a  receiver.  The  apprehension  of  a 
deficiency  from  a  sale  under  the  decree  and  the  inability  of 
the  mortgagor  to  make  it  good,  which  was  the  foundation 
of  the  receivership,  have  been  realized ;  and  it  follows,  as  a 
*  consequence,  that  the  rents  must  be  applied  towards  such 
deficiency. 

It  appears  to  be  an  established  rule,  that  a  second  or  third 
mortgagee,  who  succeeds  in  getting  a  receiver  appointed, 
becomes  thereby  entitled  to  the  rents  collected  during  the 
appointment,  although  a  prior  mortgagee  steps  in  and  obtains 
a  receivership  in  his  behalf  and  fails  to  obtain  enough  out 
of  the  property  to  pay  his  debt.  This  is  on  the  principle 
that  a  mortgagee  acquires  a  specific  lien  upon  the  rents  by 
obtaining  the  appointment  of  a  receiver  of  them ;  and  if  he 
be  a  second  or  a  third  incumbrancer,  the  court  will  give  him 
the  benefit  of  his  superior  diligence  over  his  senior  in  respect 
to  the  rents  which  accrued  during  the  time  that  the  elder 
mortgagee  took  no  measures  to  have  the  receivership  extend 
to  his  suit  and  for  his  benefit :  Howell  v.  Ripletf,  10  Paige's 
C.  R.  43.  The  same  principle  is  found  in  ThonMS  v.  Brig- 
stocks,  4  Russ.  64.  There,  a  mortgagee  was  held  not  to  be 
entitled  to  rents  collected  and  brought  into  court  by  a  recei- 
ver appointed  in  another  suit,  which  rents  had  accrued  in- 
termediate the  time  of  the  receiver's  appointment  and  his 
discharge  on  the  application  of  the  mortgagee,  although  but 
for  the  receivership  the  mortgagee  would  have  been  entitled 
to  the  rents  from  the  tenants.  Notwithstanding  the  right  of 
entry  of  a  mortgagee  has  been  abolished  by  our  revised  stat- 
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utes  and  there  is  no  longer  any  existing  analogy  between       1844. 
patting  a  receiver  into  possession  of  mortgaged  premises  and 
any  legal  right  or  remedy  which  a  mortgagee  now  enjoys  or 
may  resort  to,  yet  the  court  of  chancery  has  persevered  in  its 
ancient  practice  (doubtless  borrowed  from  the  practice  of  the 
chancery  in  England  and  where  a  different  state  of  things 
exists  in  regard  to  the  legal  rights  and  remedies  of  a  mort- 
gagee) of  appointing  a  receiver  over  a  mortgagor  and  his  ten- 
ants after  default  made  in  payment  of  the  principal  debt  and 
a  well  grounded  apprehension  of  a  deficiency  of  the  securi- 
ty.   This  has  been  the  practice  so  long  and  it  is  so  firmly 
established  by  order  of  the  chancellor — and  even,  I  believe, 
in  cases  without  reference  to  the  point  whether,  by  the  terms 
of  the  mortgage,  the  rents  and  profits  were  expressly  pledged 
or  not  as  a  part  of  the  security — that  I  am  not  at  liberty  to 
depart  from  it  or  to  doubt  the  authority  of  the  court  in  this 
particular.    At  the  same  timey  I  confess  myself  unable  to 
discover  the  analogy  or  the  principle  under  our  laws  in  rela- 
tiou  to  the  nature  and  true  character  of  a  mortgage,  which 
authorizes  such  an  interference  with  the  legal  rights  of  a 
mortgagor,  unless,  indeed,  he  has^  by  the  express  terms  of 
his  contract,  pledged  the  rents  and  profits — as  well  as  the 
corpus  of  the  estate — as  security  for  the  debt 

There  are  no  conflicting  claims  to  the  rents  in  question, 
other  than  those  between  the  complainants  as  mortgagees 
and  the  assignee  (in  bankruptcy)  of  the  mortgagor  and  his 
grantee ;  and  as  between  these  parties,  the  mortgagees  are 
entitled,  under  their  receiver,  to  the  rents ;  and  on  account 
of  the  deficiency  shown  by  them,  the  prayer  of  their  petition 
— ^that  the  receiver  account  and  pay  the  money  to  them — 
must  be  granted. 


416 


CASES  IN  THE 


1834. 


WARREN 

V. 
SPRAaOE. 


June  13, 
1844. 

Practice. 
Receiver. 
Solicitor. 
BiU. 


Warren,  Receiver  &c.  v.  Sprague. 


Where  a  receiver  files  a  bill,  his  solicitor  should  not  be  the  same  person  who 
has  acted  in  the  original  snit.  It  might  be  ground  to  dismiss  it  But  in  a 
case  of  the  kind  and  where  also  the  defendant's  solicitor  was  the  same  as 
the  original  defendants  had  employed  and  he  entered  an  appearance  know- 
ingly and  without  moving  beforehand,  the  bill  was  not  dismissed  on  motion. 
The  receiver,  however,  was  ordered  to  get  another  solicitor  and  to  pay  the 
costs  of  the  motion. 


Oliver  Ames  had  filed  a  judgment  creditor's  bill  against 
Horace  St  John  and  George  Witherell;  and  the  present 
complainant  had  been  appointed  a  receiver  therein.  Mr. 
Richard  M.  Kimball  was  the  solicitor  for  the  complainant 
in  the  original  suit ;  and  he  was  also  appointed  on  the  pa- 
pers as  solicitor  for  the  present  complainant  (the  receiver.) 
It  appeared  too  that  the  solicitor  for  the  judgment  debtors 
was  the  same  as  for  the  present  defendant. 

Motion  to  take  the  bill  off  the  files. 


Mr.  J.  M.  Martin,  for  the  defendant. 

Mr.  Kimball,  against  the  motion. 

June  26.  The  Yice-Chancellor  : — Where  a  bill  or  answer  has 
been  filed  without  the  signature  of  counsel,  it  has  been  the 
practice  to  move  that  it  be  taken  off  the  files  for  irregularis 
ty ;  and  the  court  will  so  order,  unless  special  circumstan- 
ces are  shown :  such,  for  instance,  as  that  the  pleading  had 
been  actually  perused  by  counsel  and,  through  inadvertence, 
his  signature  was  omitted.  In  such  a  case  the  court  will 
allow  it  to  stand  upon  the  counsel  affixing  his  signature  and 
payment  of  costs  :  Carey  v.  Hatch,  2  Edwards's  Y.  C.  Rep. 
190 ;  Littlejohn  v.  Munn,  3  Paige's  C.  R.  280. 

So,  the  filing  of  the  bill  in  this  cause  by  the  solicitor  who 
was  prosecuting  the  original  suit  in  which  the  receiver  was 
appointed,  rendered  the  bill  irregular ;  and  would  authorize 
its  removal  from  the  files.    But  the  defendant  happens  to 
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appear  by  the  same  solicitor  as  appeared  for  the  defeQdants       1844. 
in  the  original  suit;  and,  so,  such  solicitor  knew  that  the     ^-^^^^^ 
solicitor  for  the  original  complainants  was  the  same  as  the  «. 

one  now  appearing  and  employed  by  the  receiver  in  the  pre-     •p»aoue. 
sent  suit. 

Although  this  appearance  is  not  a  waiver  of  the  objection, 
yet  I  consider  it  is  such  a  step,  on  the  part  of  the  defendant 
in  the  receiver's  suit,  as  may  well  authorize  the  court  to  let 
the  bill  remain  on  the  files,  upon  the  receiver's  substituting 
another  solicitor  who  has  no  concern  with  the  original  par- 
ties and  upon  payment  of  the  costs  of  this  motion  to  be  taxed. 
Order  accordingly.(a) 

(a)  This  order  was  affirmed,  on  appeal,  August  27, 1844.  But,  as  the  chan« 
cellor  took  different  ground  from  the  vice-chancellor,  it  may  be  well  to  give  the 
views  of  the  former :  "  The  only  error  in  the  order  appealed  from  is  that  the 
application  to  take  the  bills  off  the  files  was  not  denied  with  costs,  instead  of 
requiring  the  complainant  to  appear  by  a  new  solicitor  and  to  pay  the  costs  of 
the  defendant  upon  the  motion.  But  that  was  an  error  in  favor  of  the  appel- 
lant ;  and  of  which  he  has,  of  course,  no  right  to  complain  by  appeal.  The 
rule  which  prohibits  a  receiver  from  employing  the  solicitor  for  either  of  the 
parties  to  the  suit  in  which  he  is  appointed  receiver  is  intended  to  protect  the 
rights  of  those  parties.  And  if  they  have  no  objection,  the  receiver  may  em- 
ploy  the  solicitor  of  either  to  aid  hiTn  in  the  discharge  of  his  trust  A  mere 
stranger  to  that  suit,  therefore,  has  no  right  to  object  that  the  receiver  has  em- 
ployed the  solicitor  of  one  of  the  parties  in  the  original  suit  to  institute  a  new 
suit  against  such  stranger.  The  proceedings  of  the  complainant  in  filing  this 
bill  were,  therefore,  strictly  regular,  so  far  as  regards  the  defendant  therein ; 
and  be  had  no  right  to  raise  the  objection  that  the  solicitor  employed  by  the  re- 
ceiver to  file  the  bill  against  him  vras  solicitor  for  the  complainant  in  the  suit 
in  which  the  receiver  was  appointed. 

"  The  order  appealed  from,  not  being  erroneous  as  to  the  appellant,  must  be 
affirmed,  with  costs." 
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1^  THE  Matter  of  the  Petition  of  John  L.  Mason^ 

Trustee,  &c. 


A  testatrix  devised  a  lot  to  execntors  in  trust  to  receive  rents  until  her 
youngest  child  attained  Si  years  of  age  and  apply  the  rents  for  the  bene- 
fit of  her  two  youngest  children  until  $350  should  have  been  so  obtained 
for  each,  which  amounts  were   to  be  placed  in  the  Savings  Bank  to 
accumulate  until  they  should  attain  21,  unless  the  interest  or  pHncipal 
should  be  necessary  for  support  or  education ;  and  after  these  sums  (of 
$350)  had  been  set  apart,  the  rents  of  the  lot  were  to  be  appropriated 
to  the  support  of  all  her  children  (five)  until  the  youngest  became  21, 
&c. ;  and,  then,  to  sell  the  property  and  divide  the  proceeds  equally 
among  the  children  share  and  share  alike  or  among  those  living  and  the 
representatives  of  those  who  should  be  dead,  the  representatives  to  take  no 
more  than  the  parent  would  have  taken.    The  sole  acting  executor  (after 
nine  years  of  trust)  died  and  this  court  had  appointed  a  trustee  who,  on 
the  coming  of  age  of  the  survivor  of  the  two  youngest  children,  sold 
the  lot.    It  did  not  appear  whether  such  executor  had  laid  aside  either  of 
the  sums  of  $350  out  of  the  rents  or  that  its  use  was  wanted  for  support) 
&c.    Three  of  the  children  had  died,  embracing  one  of  the  two  youngest, 
two  intestate,  but  one  of  the  latter  left  a  daughter  and  the  other  devising 
his  share  under  the  will  to  the  surviving  younger  brother :  7%e  court  hdd, 
that  $350  could  not  now  be  taken  fiom  the  purchase  money  of  the  lot  for 
the  youngest  surviving  chUd ;  and  that  it  was  to  go  in  thiids,  one-third  to 
the  daughter  of  the  deceased  child  and  two-thirds  to  the  surviving  younger 
brother. 


June  25,  Petition  of  John  L.  Mason,  trustee,  appointed  by  the 

1844.  court  to  execute  trusts  contained  in  the  will  of  Maicella 

^JJ'^^^  O'Neil,  deceased.    It  set  forth  such  will,  containing  the  fol- 

*^'  lowing  clauses : 

^'Item,  I  give  and  devise  to  my  executors  hereinafter 
named  and  to  the  survivor  of  them  my  house  and  lot  No. 
90  Mulberry  street,  in  the  city  of  New  York,  in  trust  to  re- 
ceive the  rents  and  profits  thereof  during  the  minority  of 
my  children  and  until  the  youngest  child  shall  arrive  at 
the  age  of  twenty-one  years  and  to  apply  the  net  rents  and 
proceeds  thereof  (after  paying  the  ordinary  charges  thereon) 
in  the  manner  hereinafter  mentioned,  that  is  to  say,  in  the 
first  place,  to  apply  the  said  net  rents  and  profits,  as  the 
same  shall,  from  time  to  time,  be  received,  for  the  sole  bene- 
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fit  of  my  youngest  children  Henry  and  John,  until  the  sum  1844. 
of  three  hundred  and  fifty  dollars  shall  have  been  in  this  >^^->^^'^ 
manner  obtained  for  each  of  them ;  which  amounts,  that  is  haboh. 
three  hundred  and  fifty  dollars  for  John  and  the  like  sum 
for  Henry,  I  wish  and  direct  my  executors  to  place  for  them 
in  the  Savings  Bank  of  the  city  of  New  York  to  accumu- 
late for  them  until  they  shall  res[)ectively  attain  the  age  of 
twenty-one  years,  unless  the  interest  or  the  principal  thereof 
may  be  necessary  for  their  comfortable  support,  maintenance 
and  education ;  and  I  hope  that  my  other  children  will  not 
imagine  that  this  provision  for  their  younger  brothers  arises 
from  any  undue  partiality,  since  the  advantages  of  educa- 
tion and  age  which  they  enjoy  more  than  counterbalance  it 
and  will  enable  them,  in  case  any  unforeseen  accident,  to 
maintain  themselves  entirely  by  their  own  industry,  while 
their  younger  brothers  might  be  otherwise  entirely  destitute. 
After  the  said  sums  of  three  hundred  and  fifty  dollars  for 
each  of  the  said  boys,  Henry  and  John,  in  set  apart  as 
above  directed,  I  desire  that  the  rents  of  the  said  house 
and  lot  should  be  appropriated  to  the  support,  maintenance 
and  education  of  all  my  children,  Mary  Jane,  Felix,  Ann, 
Henry  and  John,  until  the  youngest  child  becomes  of  age, 
in  case  the  income  which  they  may  receive  from  the  pro- 
perty they  inherit  from  their  father  be  not  sufficient  for  that 
purpose ;  but  if  it  be,  then,  it  is  my  will  that  the  said  renw 
and  profits  be  applied  to  the  extinguishment  of  the  princi- 
pal of  the  mortgage  now  on  the  premises.  And  when  the 
youngest  child  shall  become  of  age,  it  is  my  will  and  I  do 
hereby  authorize  and  empower  my  executors  hereipaftet 
named  and  the  survivor  of  them  to  sell  the  said  property 
and  divide  the  proceeds  thereof  among  the  said  children 
share  and  share  alike  or  among  such  of  them  as  shall  be 
living  at  that  time  and  the  representatires  of  such  of  them 
as  shall  be  dead,  such  representatives  to  take  no  more  than 
such  deceased  child  would  have  had,  bad  he  or  she  been 

living." «  And  I  do  hereby  appoint  Francis  Cooper,  of 

the  city  of  New  York,  gentleman,  and  my  brother-in-law, 
Felix  O'Neil,  executors  of  this  my  last  will  and  testament ; 
and  earnestly  request  that  they  become  the  guardians  of  my 
children,  &c." 
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1844.  The  petition  went  on  to  show  the  death  of  the  testatrix, 

*-*^^^^^     the  proving  of  the  will  in  the  year  one  thousand  eight  hun- 

MATTEK  OP  *  w*  *  o 

MASON.      di^ed  and  thirty-two  and  the  granting  of  letters  testamentary 
to  Felix  O'Neil  alone ;  that  he  died  in  the  month  of  De- 
cember one  thousand  eight  hundred  and  forty-one;  and 
that  on  the  twelfth  day  of  January  one  thousand  eight 
hundred  and  forty-two,  by  an  order  of  this  court,  made  on 
the  petition  of  John  O'Neil,  an  infant  and  one  of  the  child- 
ren of  the  said  Marcella  O'Neil,  the  petitioner  now  before 
the  court,  Mr.  John  L.  Mason,  was  duly  appointed  trustee 
to  perform  the  trusts  declared  in  the  said  will ;  and  that  the 
'     said  petitioner  had  acted  as  such  trustee.    That  the  whole 
estate  of  the  said  Marcella  O'Neil  which  had  come  to  the 
knowledge  of  the  said  petitioner  consisted  of  a  house  and 
lot  No.  90  Mulberry  street,  mentioned  in  the  will.    Also, 
that  the  testatrix,  Marcella  O'Neil,  left  her  surviving  five 
children,  namely,  two  daughters,  Mary  Jane  and  Ann  and 
three  sons,  Felix  A.,  Henry  C.  and  John  ;  that  the  said  Ann 
O'Neil  had  departed  this  life  under  the  age  of  twenty-one 
years  unmarried  and  without  issue  ;  that  Mary  Jane  O'Neil 
died  in  the  year  one  thousand  eight  hundred  and  thirty- 
seven,  having  previously  intermarried   with  one   Daniel 
McGrath,  who  was  also  dead,  leaving  her  surviving  Eliza 
McGrath,  her  only  child,  who  was  now  of  the  age  of  seven 
years  or  thereabouts  and  that  John  McGrath  had  been  duly 
appointed  guardian  of  the  person  and  estate  of  the  said 
Eliaa  McGrath.    That  John  O'Neil  was  the  youngest  son 
of  the  said  Marcella  O'Neil  and  that  he  had  died  in  the 
month  of  July  one  thousand  eight  hundred  and  forty-three, 
aged  nineteen  years  and  seven  months.     That,  as  the  peti- 
tioner w&s  advised  and  submitted,  from  the  fact  of  the  death 
of  the  said  John  O'Neil  under  age,  it  became  the  duty  of 
the  petitioner  to  sell  the  said  estate  and  distribute  the  pro- 
ceeds ;  that,  in  accordance  with  this  view,  he  had  sold  at 
auction  the  said  house  and  lot  No.  90  Mulberry  street,  to 
Henry  0.  O'Neil,  the  only  surviving  son  of  the  said  Marcella 
O'Neil,  for  thirty-two  himdred  dollars.    That  Felix  O'Neil, 
the  oldest  son  of  the  said  Marcella  O'Neil,  departed  this  life 
on  the  twenty-eighth  day  of  January  one  thousand  eight 
hundred  and  forty-four,  having  previously  made  his  will 
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whereby  he  devised  and  bequeathed  all  his  estate,  real  and  1844. 
personal,  to  his  brother  the  said  Henry  O'Neil ;  that  the 
will  had  been  proved  and  the  said  Henry,  as  executor,  had 
had  letters  testamentary  granted  to  him  thereon.  That  the 
said  Honry  O'Neil  claimed  and  insisted  that  he  was  en- 
titled, as  one  of  the  children  of  his  mother,  under  the  will 
aforesaid,  by  reason  of  the  death  of  the  said  Ann  O'Neil 
and  John  O'Neil  without  issue  to  one  third  part  of  the  net 
proceeds  of  the  said  real  estate  and  that,  by  reason  of  the 
devise  to  him  by  his  brother  Felix  O'Neil,  he  was  entitled 
to  another  third  part  of  the  nett  profits  of  the  estate  so  pur- 
chased by  him  and  that  the  said  Elizabeth  McGrath  was 
only  entitled  to  one-third  part  of  the  said  nett  proceeds. 
AnA  that  the  said  Henry  C.  O'Neil,  also,  claimed  to  be  en« 
titled,  in  addition  to  the  said  two-thirds,  to  the  sum  of  three 
hundred  and  fifty  dollars,  given  to  him  by  the  said  will 
out  of  the  rents  of  the  said  estate,  which  he  alleged  had 
never  been  received  by  him.  That,  after  the  said  petition- 
er's appointment  as  trustee,  he  collected  the  rents  of  the 
said  house  and  lot  as  far  as  they  could  be  collected ;  and 
that  he  divided  them  between  the  said  Felix  O'Neil,  Henry 
C.  O'Neil  and  John  O'Neil,  being  advised  that,  by  the  true 
construction  of  the  will  of  the  said  Marcella  O'Neil,  the 
said  Eliza  McGrath  was  not  entitled  to  participate  therein 
during  the  continuance  of  the  said  trust  estate.  And  the 
said  petitioner  was  advised  and  believed  that,  on  the  death 
of  the  said  John  O'Neil,  the  said  Eliza  McGrath  became 
and  was  entitled  to  one- third  part  of  the  nett  rents  which 
should  accrue  and  be  received  from  the  said  house  and  lot 
after  the  death  of  the  said  John  O'Neil.  That,  inasmuch 
as  the  said  Eliza  McGrath  was  an  infant  of  tender  years 
and  was  incapable  of  ratifying  the  acts  of  the  petitioner  in 
the  premises  or  of  giving  him  a  release  on  the  full  execution 
of  the  trust,  the  petitioner  was  desirous  of  having  the  said 
sale  of  the  said  house  and  lot  ratified  and  confirmed  by  this 
court  and  the  proceeds  of  the  sale  distributed  under  its  di- 
rection among  the  parties  entitled  thereto  and  that  he  might 
be  discharged  from  the  trusts  of  the  said  will  on  passing  his 
accounts. 
Prayer :  That  it  might  be  referred  to  a  master  to  take 
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1814  proof  of  facts  and  circumstances ;  examine  and  report  what 
portion  of  the  rents  and  profits  and  of  the  nett  proceeds  of 
the  said  household  lot  belonged  to  the  said  Henry  O'Neil 
and  the  said  Eliza  McOrath  respectively  and  to  pass  the 
accounts  of  the  petitioner,  as  such  trustee ;  and  that  the 
said  sale  might  be  ratified ;  and  that,  on  the  coming  in  and 
confirmation  of  the  said  report  and  on  the  petitioner  paying 
to  the  said  Henry  C.  O'Neil  what  might  be  refported  due  to 
him  and,  also,  bringing  into  court  and  depositing  with  the 
clerk  thereof  the  monies  which  might  be  reported  due  to 
the  said  Eliza  McGrath,  after  deducting  the  costs  and 
charges  to  which  the  petitioner  might  have  been  put  in  the 
premises,  including  the  costs  and  expenses  of  this  proceed- 
ing, that  the  petitioner  might  be  discharged  from  the  ihid 
trusts. 

Mr.  /.  L.  Mason,  in  pro.  pbr» 

Mr.  James  T.  Brady,  for  the  child  of  the  deceased  son, 
contended  that  all  were  to  be  benefitted  from  the  outset ; 
and  that  the  fund  should  be  distributed  so  as  to  make  all 
equal. 

March  11,  The  Vice-Chancellor  : — The  testatrix  died  in  April 
1646.  one  thousand  eight  hundred  and  thirty.  Felix  O'Neil  was 
the  sole  acting  executor  and  trustee  of  the  house  and  lot 
No.  90  Mulberry  street,  up  to  the  time  of  his  death  in  De- 
cember one  thousand  eight  hundred  and  forty-one.  Mr. 
Mason  succeeded  him  as  trustee  of  the  house  and  lot,  under 
an  order  of  this  court  made  on  the  twelfth  day  of  January 
one  thousand  eight  hundred  and  forty-two.  The  former 
trustee's  accounts  are  not  presented  so  as  to  show  whether 
or  not  he  set  apart  or  kept  in  his  hands,  out  of  the  rents, 
the  three  hundred  and  fifty  dollars  given  to  each  of  the  two 
younger  boys.  It  was  his  duty,  by  the  will,  to  obtain,  out 
of  the  rents,  that  amount  of  money  for  each  of  them  before 
appropriating  the  rents  to  other  purposesf :  and,  when  those 
sums  were  made  up,  he  was  to  deposit  the  money  in  the 
Savings  Bank  for  them  or  to  expend  it  in  their  education 
and  support.    It  is  to  be  presumed,  until  the  contrary  is 
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proved,  that  the  former  trustee  performed'  his  duty  in  that  1844. 
respect  and  that,  during  the  nine  years  of  his  stewardship, 
he  either  expended  that  amount  of  money  for  the  two  boys 
out  of  the  rents  before  making  a  general  division  among 
all  the  children  or  deposited  it  in  the  bank  or  retained  it  in 
his  hands  for  them.  Even  if  it  should  appear  that  they 
have  never  had  the  benefit  of  these  preferred  gifts  of  three 
hundred  and  fifty  dollars  out  of  the  rents,  it  does  not  follow 
that  the  money  is  now  to  be  paid  out  of  the  capital  of  the 
estate.  Those  were  not  gifts  or  legacies  charged  upon  or 
payable  other  than  out  of  the  rents ;  and  there  is  no  suffi' 
cient  reason,  in  my  opinion,  for  allowing  Henry  to  take  the 
three  hundred  and  fifty  dollars  out  of  the  proceeds  of  sale 
of  tte  house  and  lot  at  this  time.  Eliza  McGratb,  the  in- 
fant, is  entitled  to  her  one-third  of  the  net  proceeds  of  sale, 
in  right  of  her  mother,  free  from  the  deduction  of  Henry's 
three  hundred  and  fifty  dollars.  In  all  other  respects,  I 
believe  the  master's  report  upon  the  accounts  and  in  rela- 
tion to  the  distribution  of  the  funds  in  Mr.  Mason's  hands, 
as  trustee,  is  correct 

Ordered:  That  the  three  hundred  and  fifty  dollars, 
claimed  to  be  due  to  Henry  C.  O'Neil  out  of  the  proceeds 
of  the  sale  of  the  house  and  lot,  bfs  disallowed  ;  and  that 
the  nett  proceeds  of  the  purchase  money  in  the  hands  of 
John  L.  Mason,  as  trustee,  free  from  such  deduction  or 
claim,  be  divided,  two-thirds  thereof  to  Henry  C.  O'Neil 
and  one-third  to  the  infant  Eliza  McGrath  and  that  her 
share  be  paid  into  court,  to  be  invested  for  her  benefit. 
The  costs  of  the  petitioner,  including  the  master's  bill  on 
the  reference  and  the  costs  of  the  infant,  to  be  paid  out  of 
the  fund  before  the  division  is  made. 
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1844. 


CLARK 

V, 
MARTIN. 


Clark  and  others  v.  Martin  and  others. 

( Two  miUs,) 


The  court  retained  an  injunction  where,  on  the  coming  in  of  an  answer, 
there  seemed  to  be  some  equity  in  the  complainants  claim  to  have  the 
fund  which  was  in  litigation  applied  as  prayed  for  which  might,  at  the 
hearing,  possibly,  be  enforced. 


J^V  2)         Application  to  dissolve  an  injunction  on  bill  and  answer. 
1d44.  fpjjg  fj^^jjg  producing  the  principle  in  this  case  appear  in 

Practice      ^^®  opinion  of  the  court. 


Injunction. 


Mr.  W.  C.  Noyes,  in  support  of  the  motion. 
Mr.  Lockwoody  contra. 


Jarmary  6,  The  Vice-Chancellor  : — ^The  allegations  of  the  bill  on 
1845.  which  the  complainant's  equity  is  based,  are  not  denied,  be- 
cause the  defendants  are  ignorant  of  the  facts  as  stated. 
They  are  these :  that  on  or  about  the  seventeenth  day  of 
January,  one  thousand  eight  hundred  and  forty-three,  or,  at 
all  events,  by  the  twentieth  of  that  month,  the  complainants 
bought  and  paid  for  certain  drafts  or  bills  of  exchange, 
drawn  by  Franciscus,  at  St.  Louis,  on  Corning  &  Co.  and 
on  I.  T.  Smith  &  Co.  in  New  York,  which  bills  or  drafts 
were  presented  for  acceptance  about  the  first  day  of  Febru- 
ary, one  thousand  eight  hundred  and  forty-three ;  but  were 
not  accepted,  because,  intermediate  the  time  of  drawing  and 
of  their  presentation,  the  funds  of  Franciscus,  the  drawer, 
in  the  hands  of  the  drawees,  had  been  attached  by  the  de- 
fendant Martin,  on  process  of  attachment  procured  to  be  is- 
sued against  Franciscus  as  a  non-resident  debtor.  This 
attachment  issued  on  the  twenty-third  day  of  January,  one 
thousand  eight  hundred  and  forty-three ;  and  notice  of  it 
being  immediately  given  to  Corning  &  Co.,  and  Smith  & 
Co.,  it  prevented  their  accepting  the  bills,  which,  but  for  the 
attachment,  they  would  have  done.  It  is  further  alleged  and 
not  denied  that  the  debt  of  Franciscus  to  Martin,  on  which 
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the  attachment  issued,  was  contracted  in  the  month  of  De-  1844. 
cember,  one  thousand  eight  hundred  and  forty-one ;  that  in 
April,  one  thousand  eight  hundred  and  forty-two,  Franciscus 
presented  his  petition  in  bankruptcy,  at  St.  Louis,  in  Mis-  hartim, 
souri ;  that  in  June,  one  thousand  eight  hundred  and  forty- 
two,  he  was  decreed  a  bankrupt ;  and,  in  June,  one  thousand 
eight  hundred  and  forty-three,  received  from  the  court  there 
a  certificate  of  discharge  from  all  the  debts  owing  by  him 
at  the  time  of  being  declared  a  bankrupt,  including  the  debt 
of  Martin.  It  further  appears  from  the  bill  and  is  not  denied 
that  the  funds  in  the  hands  of  Corning  ic  Co.  and  Smith  A 
Co.,  on  which  the  bills  were  drawn  in  January,  one  thousand 
eight  hundred  and  forty-three,  were  earned  or  acquired  by 
Franciscus  subsequent  to  his  being  declared  a  bankrupt  in 
June^  one  thousand  eight  hundred  and  forty-two,  and  while 
his  proceedings  were  going  on  to  a  discharge  which  he  so, 
afterwards,  obtained  in  June,  one  thousand  eight  hundred 
and  forty-three. 

Now,  upon  this  state  of  facts,  seeing  that  the  debt  to 
Martin  has  been  discharged  by  the  bankrupt  proceedings, 
although  Franciscus  has  taken  no  step  to  avail  himself  of 
the  benefit  of  the  discharge  nor  to  supersede  the  attachment 
proceeding,  but  on  the  contrary  has  suffered  it  to  go  on  even 
to  the  appointment  of  trustees,  there  seems  to  be  some  equity 
in  the  claim  to  have  the  money  in  question  applied  to  the 
payment  of  the  bills  of  exchange,  which  it  is  possible  this 
court  may  enforce.  I  shall,  therefore,  retain  the  injunction 
until  the  hearing. 

Motion  to  dissolve,  denied. 
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WARING 

V. 


Waring  t;.  Sutdam  and  others. 


Matter  repeated  in  an  answer  is  impertinent. 

A  defendant  who  assumes  to  answer  the  whole  of  a  bill  of  discovery  cannot 
stop  short  and  submit  to  the  court  whether  he  is  bound  to  answer  particu- 
lar parts.  Such  submission  will  be  adjudged  impertinent.  In  order  to 
protect  himself  he  should  demtir  to  such  parts  and  properly,  in  form,  an> 
Bwer  only  to  the  remaindor. 

An  exception  for  impertinence,  which  covers  more  than  should  be  expunged, 
makes  the  whole  exception  nugatory. 

A  clause  in  an  answer,  although  somewhat  argumentative  and  prolix,  will 
not  be  deemed  impertinent  where  it  may  have  a  bearing  on  costs. 

A  defendant  who  submits  to  answer  a  bill  of  discovery  generally,  cannot,  by 
answer,  protect  himself  from  discovery  by  insisting  that  matters  in  tbs 
bill  are  impertinent  and  the  complainant  has  no  right  to  the  discovery.  If 
the  proposed  discovery  is  such  that  the  defendant  is  not  bound  to  make  it 
or  the  complainant  has  not  a  right,  from  the  nature  of  the  case,  to  call 
for,  the  defendant  should  demur  or  if  the  discovery,  when  made,  would  be 
immaterial  and  unnecessary  as  evidence,  the  defendant  may  refer  the  bill 
for  impertinence. 


Julff8, 
1844. 

Pleading. 
Answer. 
Except 
turns. 
Imperti- 
nence. 
Insuffir 
eiency, 
BiUofdis' 
covery. 

Dec.  10, 
1844. 


Case  of  exceptions  to  a  master's  report,  having  reference 
to  exceptions  taken  to  an  answer  to  a  bill  of  discovery. 

The  opinion  of  the  court  sufficiently  illustrates  the  points 
reported,  without  necessity  of  any  reference  to  the  pleadings. 

Mr.  Greigi  for  the  defendant  and  in  support  of  the  excep- 
tion taken  to  the  master's  report. 

Mr.  Cowles,  for  the  complainant. 

The  Vice-Chancellor  : — We  have  here  twenty-one 
exceptions  taken  to  the  answer :  twelve  of  them  for  imper- 
tinence and  nine  for  insufficiency — and  as  to  those  for  im- 
pertinence, eight  have  been  allowed  by  the  master,  namely, 
the  second,  third,  fifth,  sixth,  seventh,  ninth,  tenth  and 
eleventh  exceptions.  And  exceptions  to  the  report  in  respect 
to  the  allowance  of  the  third,  sixth,  seventh,  ninth  and  tenth. 
As  to  those  taken  for  insufficiency,  six  were  allowed,  namely, 
the  thirteenth,  fifteenth,  sixteenth,  seventeenth,  eighteenth 
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and  nineteeatb ;  and  the  report  ia  excepted  to  in  respeot  to       1844. 
the  allowance  of  each  one  of  these. 

As  to  the  third  exception  (for  impertinence.)  I  consider 
that  it  was  properly  allowed  by  the  master,  on  the  ground  airrDAif. 
that  the  same  thing,  in  substance,  is  previously  set  up  in  the 
answer  and  again  in  the  latter  part  of  the  same  pleading. 
It  is  against  the  rules  of  good  pleading  to  stuff  the  answer 
with  repetitions  and  immaterial  suggestions.  The  matter 
of  this  exception  seems  to  be  of  that  character. 

The  sixth  and  a  part  of  the  seventh  and  the  matter  of 
the  ninth  exception  (all,  also,  taken  for  impertinence)  appear 
to  be  improper  and  useless  in  an  answer  to  a  bill  of  disco- 
very. If  it  were  a  bill  for  relief,  as  well  as  discovery,  there 
might  be  no  impropriety  in  submitting  such  points  or  matters 
to  the  court  as  grounds  for  not  granting  relief  even  upon  a 
full  discovery  being  made,  but  where  the  object  is  discovery 
merely  and  the  discovery  is  fully  made,  it  is  certainly  useless 
for  the  party  to  insist  and  to  submit  to  the  court  that  the  in- 
quiries made  of  him  are  impertinent  and  such  as  the  pajrty 
filing  the  bill  has  no  right  to  make ;  and  if  he  has  not  an- 
swered to  those  matters  at  all  or  only  to  a  partial  extent  and 
would  protect  himself  against  answering  particular  parts  of 
the  bill,  he  should  demur  to  those  parts  distinctlytand  not, 
after  assuming  to  answer  the  whole  and  every  part  of  the 
bill,  stop  short  and  submit  to  the  court  that  he  is  not  bound 
to  answer  fully  every  thing  required  by  the  bill.  For  these 
reasons,  I  think  the  master  decided  correctly  in  allowing  the 
sixth  and  ninth  exceptions.  And  a  part  of  the  seventh  excep- 
tion down  to  the  beginning  of  the  twenty-second  folio  stands 
upon  the  same  footing  But  the  remainder  of  what  is  com- 
prised in  the  seventh  exception  on  the  twenty-second  folio 
seems  to  me  as  not  being  impertinent  but  responsive  to  the 
bill ;  and  why  it  should  have  been  included  in  the  seventh 
exception,  being  part  of  another  paragraph,  I  am  at  a  loss  to 
understand.  As  the  seventh  exception  covers  more  than 
ought  to  be  expunged  from  the  answer,  although  well  taken 
as  to  part,  the  whole  must  be  allowed :  because  an  exception 
for  impertinence  cannot  be  allowed  in  part  and  disallowed 
in  part. 

The  tenth  exception  (likewise  for  impertinence)  should  in 
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1844.       my  opinion,  have  been  disallowed,  instead  of  being  allowed 

^-'^^'^^^     by  the  master.    Although  it  is  a  clause  couched  in  terms 

\.  rather  argumentative,  yet  it  is  a  sort  of  general  traverse  or 

■UTDAM.      denial,  which  may  have  some  bearing  on  the  question  of 

costs ;  and  as  it  is  not  a  very  prolix  matter,  there  is  some 

propriety,  at  least,  in  letting  it  remain. 

With  respect  to  the  exceptions  for  insufficiency,  being  the 
thirteenth,  fifteenth,  sixteenth,  seventeenth,  eighteenth  and 
nineteenth  allowed  by  the  master :  they  all  depend  on  one 
principle ;  and  must  stand  or  fall  together — for  it  is  conceded 
that  the  bill  calls  for  the  discovery  which  the  exceptions 
aim  at;  and  that  the  answer  has  not  given  it:  the  defend- 
ants seeking  to  protect  themselves  from  answering  these 
particulars  of  the  bill,  by  insisting,  in  the  answer,  that  the 
matters  are  impertinent  and  that  the  complainant  has  no 
right  to  a  disclosure  of  the  transactions  of  the  defendants  in 
those  matters  of  business  with  which  the  complainants  had 
no  concern. 

This  appears  to  me  not  to  be  a  case  in  which  defendants 
can  protect  themselves  from  answering  fully,  by  taking  an 
objection  in  the  answer  and  by  way  of  answer.    As  a  gen- 
eral rule,  the  defendants  having  submitted  to  answer  gener- 
ally and  not  to  answer  a  part  or  parts  of  the  bill,  taking 
care  to  cover  other  parts  by  a  plea  or  demurrer,  are  bound  to 
go  on  and  answer  fully  every  material  allegation  of  the  bill 
and  all  the  interrogatories  founded  on  the  allegations  and 
charges.    And  the  defendants  have  not,  in  this  instance, 
brought  themselves  within  any  exception  to  this  rule :  see 
Bank  of  Utica  v.  Mersereau,  7  Paige's  C.  R.  517.    If  the 
discovery  called  for  is  of  such  a  character  that  the  defen- 
dants are  not  bound  to  make  it  or  the  complainant  is  not,  from 
the  nature  of  the  case,  entitled  to  call  for  it,  the  defendants 
should  have  demurred  or,  if  the  discovery,  when  made,  will 
be  entirely  immaterial  or  unavailing  to  the  complainant  as 
evidence,  the  defendants  might  have  referred  the  bill  for 
impertinence.    But  it  appears  to  me  that  it  is  not  immaterial 
if  true ;  and,  from  the  nature  and  character  of  the  business 
which  has  given  rise  to  this  controversy,  it  is  just  such  a 
a  disclosure,  in  all  its  particulars,  as  the  complainant  is  en- 
titled to  have  made.    I  must,  therefoie,  hold  the  master's 
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decision  to  be  correct  ia  allowing  the  six  exceptions  for  in-       1844. 
8u£Eiciency.  v--^>^^-' 

Order,  that  the  exceptions  of  the  defendant  to  the  master's  ^v. 
report,  in  respect  to  the  allowance  of  the  third,  sixth  and  »uydim. 
ninth  exceptions  to  the  answer,  for  impertinence,  be  over- 
ruled ;  that  the  exceptions  to  the  report  in  respect  to  the 
master's  allowance  of  the  seventh  and  tenth  exceptions  for 
impertinence  be  allowed ;  and  that  the  master's  report  stand 
corrected  accordingly.  And  that  the  clerk  expunge  the  mat- 
ters of  the  third,  sixth  and  ninth  exceptions  now  finally  al- 
lowed and  also  of  the  second,  fifth  and  eleventh,  allowed  by 
the  master  and  submitted  to.  And  further,  that  the  defen- 
dant's exceptions  to  the  master's  report,  in  respect  to  the  allow- 
ance of  the  thirteenth,  fifteenth,  sixteenth,  seventeenth, 
eighteenth  and  nineteenth  exceptions  for  insufficiency  be 
overruled  and  that  the  defendants  answer  further  on  the 
matters  embraced  by  such  exceptions ;  that  the  defendants 
pay  the  complainants'  costs  of  the  twelve  exceptions  on 
which  he  has  finally  succeeded  to  be  taxed,  but  not  to  in- 
clude any  costs  of  the  reference — as  to  which,  each  party  is 
to  bear  his  and  their  own ;  and  that  the  defendants  also  pay 
the  complainants  their  costs  on  the  hearing  of  the  exceptions 
to  the  master's  report,  but  not  to  exceed  ten  dollars — and  the 
whole  to  be  included  in  one  bill  of  costs. 
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TTLER 

V. 
FOPPS. 


Tyler  v,  Poppe  and  another. 


Where  defendants,  haying  a  lien  and  the  possession  of  goods,  are  restrained 
by  injunction  from  "  selling,  pledging  or  disposing''  of  the  same :  although 
the  mere  offer  to  sell  may  not  amount  to  an  infringement  of  the  injune- 
tion,  yet  it  might  induce  the  court  to  appoint  a  receiver. 


July  23)        Motion  for  an  attachment  on  an  alleged  infringement  of 

1844.  an  injunction ;  and,  for  a  receiver. 
J  't^^'^T^  The  defendants,  Edward  Poppe  and  Charles  E.  Poppe, 
Receiver  '^^^^  commission  merchants  in  the  city  of  New  York.  The 
complainant,  three  or  four  years  ago,  came  to  this  country 
from  England ;  and  was  introduced  to  the  defendants  as 
suitable  persons  to  whom  to  consign  a  large  quantity  of 
sherry  wine.  On  his  return,  he  consigned  to  the  defendants, 
in  three  shipments,  about  twelve  hundred  dozen  of  wine, 
valued  at  ten  thousand  dollars,  on  which  Messrs.  Poppe  paid 
freight  and  duty  and  had  the  wine  carried  to  their  store  and 
insured.  The  wine  was  not  sold  ;  and  the  complainant  ar- 
rived in  New  York  in  the  month  of  January  one  thousand 
eight  hundred  and  forty-three.  He  filed  his  bill ;  and  ob- 
tained a  preliminary  injunction  against  the  defendants,  re- 
straiuihg  them  from  "  selling,  pledging,  or  disposing  of  any 
of  the  sherry  wines  of  the  above  complainant  in  their  pos- 
session or  parting  with  the  possession  or  control  of  the  same 
or  any  part  thereof  until  the  further  order  of  the  court." 

One  ground  of  complaint  against  the  defendants  was  that 
the  complainant  had  given  instructions  that  the  wine  should 
be  left  by  Messrs.  Poppe  in  the  custom  house  stores,  not  only 
in  reference  to  the  fact  that  wine  and  brandy  are  injured  in 
reputation  by  being  taken  to  a  private  store,  but  in  order  to 
secure  the  drawback  should  he  wish  to  export  it.  That,  in 
order  to  secure  this  being  done,  he  did  not^  send  any  invoi- 
ces, yet  Messrs.  Poppe  procured  false  invoices  to  be  made 
out  and  swore  them  through  the  custom  house.  The  com- 
plainant, after  coming  out,  had  authorized  the  defendant  to 
sell  the  wine  for  six  dollars  a  dozen  but  they  could  not  get 
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that  for  it    The  complainants  insisted  that  they  had  a  right       1814. 
to  sell  the  wine  to  cover  their  expenses  and  advances, 
amounting  to  six  thousand  four  hundred  and  twenty-eight 
dollars  and  thirty-six  cents. 

In  relation  to  the  motions,  it  was  shown  that,  on  persons 
going  to  the  store  of  the  defendants  and  applying  to  pur- 
chase sherry  wines,  Charles  E.  Poppe  offered  to  sell  the 
wines  in  controversy.    The  credit  of  the  defendants  was 
also  attempted  to  be  impugned.    In  answer  to  this,  it  was 
urged  that  a  mere  offer  to  sell  was  not  a  violation  of  the 
present  injunction ;  and  that  their  credit  was  in  no  way  im« 
paired,  they  being  worth  the  sum  of  one  hundred  thousand 
dollars  after  payment  of  all  their  debts.    It  appeared  that 
the  defendants  were  Germans,  but  had  been  in  this  country 
about  ten  years ;  and  also,  that  the  offer  to  sell  was  made 
from  a  want  of  knowledge  of  the  nature  of  the  injunction  and 
the  principal  partner  in  the  affair  being  in  Germany.    It  was 
denied  that  they  had  received  instructions  to  leave  the  wine 
in  the  custom  house  stores.    The  complainant's  second  let* 
ter  directed  the  wine  to  be  placed  in  a  <'  dry  bonded  store," 
but  contained  no  other  intimation — and  further,  that  the  al- 
leged fictitious  invoice  had  been  signed  by  a  friend  of  the 
complainant,  in  order  to  save  the  expense  of  the  wine  being 
placed  in  the  custom  house  store,  an  officer  of  the  custom 
house  having  told  them  they  could  do  so ;  that  the  complain- 
ant never  set  up  the  charge  of  infringement  of  orders  till  he 
and  the  defendants  had  some  difficulty,  when  he  preferred 
a  charge  of  perjury  before  the  grand  jury,  but  it  was  thrown 
out.    And  that,  as  to  the  wine,  they  would  be  very  glad  to 
give  it  up,  if  they  could  receive  even  two  thirds  of  their  dis- 
bursement upon  it. 

Mr.  Gridley,  for  the  complainant. 

Mr.  Sandford^  for  the  defendants. 

The  Vice-Chancellor  : — A  consignor  should  be  very    jj^/y  2S, 
explicit  in  order  to  hold  his  consignees.    The  bills  of  lading 
were  duly  made  out  to  the  defendants  and  they  obtained,  in 
that  way,  lawful  possession  of  the  goods.    As  to  the  inten- 
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1844.  tion  of  having  the  wines  remain  in  the  custom  house,  the 
instructions  on  that  point  were  not  suflEiciently  explicit 
There  is  no  such  thing  known  here  as  a  "  dry  bonded  store," 

poppE.  and  the  defendants  were  not  bound  to  construe  the  term  in 
the  manner  charged.  There  are  matters  of  fact,  however, 
in  the  case,  which  cannot  be  passed  upon  here. 

As  to  the  offer  to  sell  the  wines  after  the  injunction  had 
been  allowed,  it  is  no  excuse  for  the  defendant  Charles  E. 
Poppe  to  say  that  he  did  not  understand  it.  He  has  been 
here  for  ten  years  and  may  be  supposed  to  have  understood 
it.  The  offer  to  sell,  although  it  would  not  warrant  the  is* 
suing  of  an  attachment  for  a  violation,  would  still  be  suffi- 
cient, in  the  discretion  of  the  court,  to  authorize  the  appoint- 
ment of  a  receiver ;  and  if  the  court  forbears  from  ordering 
the  appointment  of  one  at  this  time,  there  must  be  no  more 
offers  made  to  sell  the  goods.  It  appears  that  these  defen- 
dants are  persons  of  substance  and  able  to  meet  any  penalty 
for  violation  of  injunction,  should  such,  in  future,  take 
place. 
Motion  for  attachment  and  receiver  denied. 


TICE-CHANCELLOR'S  COURT. 


Henrt  D.  Cruoer  v.  Douglas  and  others. 

{Original  Bm.) 


Harriet  D.  Cruger,  by  her  next  friend  v,  Henry  D. 

Cruoer. 

{Cross  BiU.) 


Equity  has  no  control  over  husband  and  wife  where  there  is  no  cause  for 

separation  or  divorce  except  with  reference  to  property. 
Chancery  cannot  compel  cohaMtation  or  a  restoration  of  conjugal  rights. 
Where  a  husband,  immediately  afler  marriage  and  without  consideration, 
alone  executed  an  instrument  of  settlement,  whereby  he  released  and  con- 
veyed to  trustees  the  wife's  real  and  personal  estate :  "  7b  hold  and  keep 
both  the  principal  and  interest  thereof  during  the  said  marriage  ^  exempt  from 
his  debts,  contracts  or  control,  to  be  managed  and  disposed  of  on  her  separate 
orders  or  receipts  or  by  her  deeds  or  will,  so  thai  she  may  enjoy  and  dispose  of 
the  same  as  it  came  from  her  parents  and  sister  or  may  hereafter  in  an/y  mofn- 
mer  accrue  toherin  all  respects  as  if  she  were  unmarried ;"  and  delivered  the 
same  to  such  trustees :    Held,  that  the  instrument  was  valid;  that  the  stat- 
ute against  fraudulent  conveyances,  in  requiring  a  consideration  to  be 
expressed,  does  not  control  an  instrument  which  creates  and  passes  the 
estate,  title  or  interest :  that  a  consideration  is  here  implied  by  execution ; 
and  that  a  deed  like  the  above  is  not  to  be  deemed  executory,  promissory 
or  as  a  covenant  or  agreement  to  do  some  future  act. 
Also,  held :  that  the  instrument  is  not  void  under  the  statute  of  uses  and  trusts : 
1  R.  S.  727  (  25  for,  while  the  words,  ^*to  be  managed  or  disposed  of  on  her 
separate  orders  or  receipts  or  by  her  deeds  or  will,  so  that  she  may  enjoy  the 
same  in  all  respects  as  if  she  were  unmarried,**  would  seem  to  give  her  all 
power  as  if  she  were  a/«ite  sole  and  the  trustees  be  mere  nominal  parties, 
yet,  when  coupled  with  the  words  (applying  to  the  trustees)  "  to  hold  and 
keep  both  the  principal  and  interest  thereof  during  the  said  marriage,  4^.,"  a 
requirement  to  perform  active  duties  appears  and  makes  the  trust  good. 
A  trust  need  not  be  clothed  in  the  very  words  of  the  statute  of  trusts ;  a  sub- 
stantial compliance  is  sufficient. 
Equity  ascertains  object  and  design.    It  looks  for  substance,  rather  than  at 
form.    Where  words  admit  of  different  meaning,  it  grasps  at  that  which 
ui^olds,  not  that  which  destroys. 
The  wife  by  a  deed  (under  the  power  in  the  above  instrument)  irrevocably 
transferred  to  her  husband  a  half  of  the  income  of  her  estate,  real  and  per- 
sonal, for  life  and  directed  her  trustees  to  pay  it.    Held  to  be  a  valid  in- 
strument ;  and  that  the  disabling  language  of  the  ^  63  of  the  statute  of  uses 
and  trusts  did  not  affect  it:  because,  here  is  an  appropriation  only  of  the 
benefits  resulting  from  the  trust  in  a  manner  compatible  with  its  object 
and  which  does  not  put  an  end  to  the  interest  of  the  beneficiary. 

Vol.  IV.— 65 


CRUGSR 

V, 
DOnOLAfl. 


434  CASES  IN  THE 

1844.  Although  persona  are  alleged  to  have  joined  in  conspiring  to  obtain  the  exe* 

w^«  •^^  cution  of  a  deed,  jret  (not  being  parties)  they  are  competent  witnesses. 

cauGSR  A  deed,  free  from  flraiid  and  made  with  a  view  to  effect  a  family  settlement, 

V.  although  Tolnntary,  will  be  npheld  in  chancery— public  policy  and  the 

DOUOLAS.  peace  of  families  encourages  it. 


Julp2i^26j      This  case  involved  questions  touching  the  validity  and 
26,  30,  31 ;  consequent  effect  of  certain  instruments  on  the  properties  of 

5 -^^Jftf 'ifi  *  married  woman. 

'l7  18    '      ^y  ^^®  original  bill,  the  complainant,  Henry  D.  Gruger, 

1844.'      showed  that  on  the  29th  day  of  June  1833,  he  was  united  in 

s^'^^r^^     marriage  in  the  city  of  New  York  with  the  defendant  Har- 

Husband     riet  Douglas ;  and  that,  from  that  period  to  the  present  time, 

^!^^M^  they  had  continued  to  live  together  as  man  and  wife, except 

Marriage '  '^  thereinafter  mentioned ;  and  that,  during  such  living  to- 

SettlemerU.  gather,  they  were  inhabitants  of  this  state.    That  at  the  time 

JurUdio      of  their  marriage,  and  for  many  years  previous  thereto,  he 

ti4m.  was  engaged  in  the  practice  of  bis  profession  with  such 

Fraudur      success  as  to  enable  him  to  live  in  entire  independence  and 

vevan^     with  every  prospect  of  an  increasing  and  lucrative  business. 

Voluntary  ^^^^  ^^  ^^^^j  ^^  b^^  marriage,  was  in  possession  of  or  en- 

Conveyanr  titled  to  a  large  personal  estate,  amounting  to  $100,000  and 

cea.  upwards,  and  real  property  estimated  to  be  worth  $60,000 

Statute  of   and  upwards ;  and  that  she  now  was  the  owner  of  and  enti- 

'y;  tied  to  an  estate,  which,  if  properly  managed  and  reduced 

Trusts.       ^^^  possession,  was  believed  to  be  worth  $400,000  and  up- 

Evidence.    wards  :  of  which  $250,000  consisted  of  personal  property. 

Witness.     That,  on  his  marriage,  he  became  absolutely  entitled  to  and 

Deed.  invested  with  so  much  of  the  estate  as  was  personal  and 

the  income  of  so  much  thereof  as  was  real  for  life  or  during 

the  marriage.    That  immediately  after  the  ceremony  of  the 

marriage  had  taken  place,  he,  of  his  own  accord,  executed 

and  delivered  the  following  settlement  of  the  property  to 

which  his  marital  rights  had  thus  attached : — 

"  A  marriage  having  been  solemnized  between  Henry  D. 
Gruger,  Junior,  and  Harriet  Douglas,  by  means  whereof  he 
has  acquired  at  law  certain  interests  and  rights  in  her  pr^ 
perty,  the  said  Henry  D.  Gruger,  Junior,  hereby  freely,  fully 
and  unreservedly  releases  and  conveys  all  the  estate,  both 
real  and  personal,  heretofore  owned  by  her  or  which  she 
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may  hereafter  acquire,  and  all  his  right,  title  and  interest  1844L 
therein,  to  George  Douglas,  William  Douglas,  James  Mon- 
roe and  Robert  Halliday,  and  to  such  substitutes  as  she  may 
from  time  to  time  appoint,  jointly  and  severally  in  trust  to  ^ovqlam. 
hold  and  keep  both  the  principal  and  interest  thereof  during 
the  said  marriage,  exempt  from  his  debts,  contracts  or  con- 
trol, to  be  managed  and  disposed  of  on  her  separate  orders 
or  receipts  or  by  her  deeds  or  will,  so  that  she  may  enjoy 
and  dispose  of  the  same  as  it  came  from  her  parents  and 
sister  or  may  hereafter  in  any  manner  accrue  to  her  in  all 
respects  as  if  she  were  unmarried.  In  witness  whereof  the 
said  Henry  D.  Cruger,  Junior,  has  hereunto  set  his  hand  and 
seal,  at  the  city  of  New  York,  this  twenty-ninth  day  of  June 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-three. 

Henrv  D.  Cruger,  Jr.    [l.  s.] 
''  Signed,  sealed,  and  delivered,  in  presence  of 

<<  Benj.^  McV iCKAR,  496  Broadway,  New  York. 

"  William  Moore,  Col.  College,  New  York." 

The  complainant  also  showed  that  the  marriage  settle- 
ment or  instrument  in  writing  under  seal,  having  been  so 
made  and  executed,  was  thereupon  delivered  to  the  trustees 
named  therein  or  one  c^  them  then  present  and  the  contents 
thereof  were  immediately  made  known  to  the  wife  who, 
thereupon,  surprised  and  gratified,  of  her  own  accord,  in  con- 
sideration thereof^  verbally  gave  the  complainant,  in  return, 
the  entire  income  of  the  estate  for  life,  in  the  presence  of 
two  of  the  said  trustees  and  of  others  then  present,  who 
were  specially  called  by  her  as  witnesses ;  of  all  which  the 
complainant  was  shortly  after  informed  by  the  said  trustees. 
That  it  was  his  full  intention,  in  thus  surrendering  the  pro- 
perty he  had  become  entitled  to  by  his  marriage,  to  continue 
his  professional  pursuits  at  large,  irrespective  of  his  wife's 
fortune ;  and  that,  as  this  gift  rested  in  parol  and  was  not 
reduced  to  certainty,  he  in  no  degree  relied  or  acted  upon  it 
until  one  of  the  trustees,  Robert  Halliday,  of  his  own  motion 
brought  the  subject  to  the  attention  of  his  wife  and  repre- 
sented to  her  the  danger  of  leaving  matters  in  so  loose  a 
state,  as  the  declarations  at  her  wedding  would  no  longer 
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1844.  operate  even  as  a  nuncupative  will.  Whereupon  she  signed 
and  delivered  the  following  order  in  duplicate,  one  to  the 
trustees  and  the  other  to  her  husband : 

«  Bloomingdale,  16th  July,  1833. 
To  Robert  Hcdlidatf,  Esq.^ 

As  acting  trustee  and  agent  of  my  property,  you  are  here- 
by authorized  and  requested  to  pay  to  Mr.  Cruger,  upon  his 
written  order  or  receipt,  the  income  of  my  estate  as  it  ac- 
crues. 

Signed  with  all  the  heart  of 

Harriet  Cruger." 

Which  order,  direction  and  appointment  was  made  and 
delivered  by  her  of  her  own  accord  and  was  in  confirma- 
tion and  fulfilment  of  the  gift  made  on  the  evening  of  their 
marriage.    The  complainant  charged,  that  by  virtue  of  the 
order,  direction  and  appointment  so  made  and  confirmed,  he 
became  absolutely  and  irrevocably  entitled  to  the  whole  in- 
come of  the  estate,  whether  in  possessioni  or  otherwise,  for 
and  during  his  natural  life  ;  and  that  it  was  so  received 
and  understood  by  his  wife,  by  himself  and  by  the  trustees, 
with  the  sole  qualification  that  it  was  to  be  paid  as  it  ac- 
crued— the  power  thus  given  him  to  receive  the  income  be- 
ing competent  to  his  wife  to  confer  under  the  settlement  and 
there  being  no  authority  to  revoke  it  reserved  in  the  instru- 
ment creating  the  power.    That  in  order  further  to  insure 
the  income  to  him  for  and  during  his  life,  his  wife  shortly 
afterwards,  to  wit,  on  the  twenty-fourth  day  of  the  same 
month,  made  and  executed  and  delivered  to  him  a  certain 
other  appointment  in  the  nature  of  a  last  will  and  testament 
under  seal,  whereby  she  gave  and  bequeathed  the  principal 
of  her  property  to  her  collateral  heirs  and  the  income  there- 
of she  gave  to  him  for  his  life.    And  he  averred,  that  at  the 
instance  and  through  the  persuasion  of  his  wife  and  upon 
the  faith  and  credit  of  the  disposition  of  the  income  thus 
made  by  her  in  his  favor,  the  same  being  abundant  for  all 
their  wants,  without  his  following  any  longer  a  laborious 
and  engrossing  occupation,  he  gave  up  his  profession  and 
withdrew  from  business  in  general ;  and,  at  the  request  of 
several  members  of  his  wife's  family  and  of  herself,  devoted 
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much  time  and  labor  to  the  recovery,  improvement  and       1844. 
management  of  their  several  estates,  being  six  in  number 
and  of  large  amounts  respectively,  investigating,  arranging 
and  promoting  the  interests  of  the  estates  thus  entrusted  to     DocoLAi. 
his  care,  ascertaining,  rectifying  and  adjusting  the  books, 
vouchers  and  accounts  belonging  to  them  for  periods  of 
from  six  to  eleven  years  and  examining  and  putting  in 
order  the  muniments  and  proceedings  appertaining  thereto 
during  that  space  of  time.    And  that,  in  further  discharge 
of  the  office  he  had  thus  undertaken,  he,  in  the  spring  of 
1834,  embarked  for  Scotland,  to  look  after  what  had  been 
left  them  by  an  uncle  twenty-five  years  before ;  and,  being 
clothed  with  full  powers  of  attorney,  he  remained  six  months 
abroad  for  that  purpose ;  during  which  time  he  saved  and 
recovered  for  their  estates,  including  that  of  his  wife,  very  - 
large  sums  of  money,  which  he  transmitted  to  this  country 
and  had  invested  at  seven  per  cent,  interest,  instead  of  from 
two  to  three  per  cent.,  at  which  it  had  been  lying  there  for 
a  quarter  of  a  century.    That  previously  embarking  on  this 
mission,  he  deposited  in  his  wife's  hands  the  order  she  had 
given  him  as  above  stated  on  the  trustees  of  her  estate  for 
the  income  and,  also,  the  deed  of  appointment  in  the  nature 
of  a  last  will  and  testament  which  she  had  executed  to 
carry  out  the  same  object  as  before  mentioned.    That  in 
course  of  the  correspondence  which  ensued  between  them 
in  a  letter  of  July  16th,  1834,  she  said :— «  The  interest  of 
all  my  property  you  shall  have  as  long  as  you  live."    But 
that  before  he  returned  home  he  wrote  to  her  under  date 
of  29th  September  fpUowing,  to  explain  that  his  purpose  in 
leaving  the  order  and  will  with  her  was  to  put  it  at  her 
option  to  cancel  the  one  and  revoke  the  other ;  and  that  if, 
on  his  return,  he  found  this  done,  he  would  resume  the 
practice  of  his  profession  at  large.    That  so  far  from  avail- 
ing herself  of  this  opportunity  or  giving  the  least  intimation 
that  she  wished  the  disposition  of  the  said  income  made 
thereby  should  be  in  any  way  changed,  shortly  after  his 
return  she  restored  the  order  to  his  possession  and  he  went 
on  to  receive  the  whole  income  under  it,  as  theretofore,  from 
the  trustees.    That  on  or  about  February  14th,  1835,  she 
made  and  executed  and  delivered  to  him  anothcF  deed  of 
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1844.  appointment,  in  the  nature  of  a  last  will  and  testament,  to 
the  same  purport  and  effect,  in  respect  to  the  disposition  of 
V.  the  said  principal  and  income,  as  by  the  one  previonsly 
DOTOLAB.  made,  the  latter  being  supposed  to  be  defective.  And  he 
submitted  that  the  same  was  further  proof  of  the  under- 
standing and  intent  on  the  part  of  his  said  wife  that,  while 
the  principal  of  her  estate  was  to  pass  to  her  brothers  and 
sister,  the  entire  income  was  to  be  his  for  and  during  his 
lifetime.  And  he  averred  that  he  had,  at  all  times,  been 
willing  to  abide  by  and  carry  out  this  agreement  in  perfect 
good  faith ;  and  that  all  be  had  ever  asked  for  was  that 
the  counterpart  of  the  contract  as  to  the  income  should  be 
kept  in  like  good  faith.  In  proof  whereof,  he  proceeded  to 
state  that  when  the  sum  of  $10,000  was  awarded  him  in 
compensation  for  his  services  rendered  to  the  estates  whose 
interests  he  had  been  attending  to,  although  the  amount 
had  been  hardly  earned  and  was  all  he  was  worth  in  the 
world  and  he  had  many  better  purposes  to  which  he  would 
gladly  have  appropriated  it  without  adverting  to  his  wife's 
large  fortune  or  stopping  at  the  consideration  that  it  had 
been  laid  out  as  much  for  her  benefit  and  enjoyment  as  his 
own,  he  called  on  the  trustees  to  ascertain  and  report  any 
excess  beyond  the  income  they  might  have  expended  since 
their  marriage  ;  and  on  being  certified  that  they  had  gone 
beyond  it  to  the  extent  of  02,785  22,  he  immediately,  in 
June  1835,  replaced  that  amount  in  the  hands  of  the  trus- 
tees, to  make  good  the  principal  of  the  estate.  So,  also,  out 
of  this  fund,  at  the  same  time,  he  paid  off  to  the  trustees 
the  sum  of  $1080  60,  being  principal  and  interest  of  money 
loaned  by  them  on  bond  and  mortgage  to  his  uncle,  Henry 
N.  Cruger,  because  he  considered  the  debt  as  then  des- 
perate. And  he  repaid  to  William  Douglas  (his  wife's 
brother)  the  sum  of  $1000,  borrowed  from  him  shortly  be- 
fore for  the  purchase  of  horses  for  her  use  ;  and,  moreover, 
applied  $1000  towards  defraying  current  family  expenses. 
All  which  was  done  to  make  good  the  capital  of  the  estate, 
in  consideration  of  and  upon  the  faith  of  his  having  the 
whole  income  for  life.  That  considering  and  believing  this 
arrangement  to  be  certain  and  final,  upon  the  strength  of  it 
he  determined  to  avail  himself  of  the  greatest  advantage 
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tl|e  possession  of  wealth  can  give ;  not  idleness,  but  choice      1844. 
of  occupation.    That  accordingly  he  made  preparations  to 
retire  altogether  from  a  profession  he  had  long  followed 
(not  from  preference,  but  on  principle)  and  to  embark  ac-     dqd<u«ai, 
tively  in  agricultural  pursuits  and,  at  the  same  time,  to 
enter  upon  public  life.     That,  in  pursuance  of  this  plan, 
with  the  full  knowledge  and  approbation  of  his  wife,  he 
undertook  the  management  of  a  large  landed  interest  be- 
longing to  her  estate,  consisting  of  from  12  to  1500  acres, 
situate  in  Herkimer  county  in  this  state  ;  and  against  his 
own  judgment  and  wishes,  but  to  gratify  her,  he  erected 
and  furnished  an  appropriate  residence  on  the  spot,  selected 
and  according  to  the  plans  designated  by  herself,  but,  of 
course,  for  their  joint  use  and  benefit  during  life.    That  he 
was  given  the  possession  and  control  of  this  property  with 
the  full  knowledge  and  concurrence  of  the  trustees  also  and 
carefully  and  laboriously  devoted  himself  to  its  management 
and  improvement,  whereby  he  soon  doubled  the  rents  and  en- 
hanced its  value  at  least  one-third ;  and  would,  by  this 
time,  have  made  it  yield  from  seven  to  ten  per  cent,  instead 
of  its  present  income  of  about  three  per  cent,  on  its  market- 
able value.    Also,  that,  in  like  manner,  whenever  the  op- 
portunity had  been  afibrded  to  him,  he  had  uniformly  added 
to  the  substantial  and  permanent  value  of  the  capital  of  his 
wife's  property,  although  well  knowing  that,  under  the  un- 
derstanding above  set  forth,  the  fruits  of  his  exertions  were 
to  enure,  not  to  himself  or  to  his  heirs,  but  for  the  benefit  of 
those  who  did  not  want  it,  who  were  making  no  returns 
even  in  favor  of  his  wife  and  for  whom  he  was  suffering 
constant  disparagement  at  her  hands.    Also,  that  on  a  sub- 
sequent misunderstanding  with  his  wife  as  to  money  mat- 
ters, notwithstanding  all  that  had  taken  place,  he  instantly 
tendered  to  her  again  the  order  for  the  income  of  the  estate ; 
thereby,  by  his  own  act,  making  it  optional  with  her  to  re- 
voke it  and,  in  that  event,  proposed  to  resume  the  business 
of  his  profession ;  instead  of  which,  she  gave  him  a  confix 
mation  of  the  order  in  the  following  form : 

'-  The  whole  income  of  the  property  I  derive  from  my 
father  and  uncle,  to  be  paid  under  the  order  to  you,  spent 
by  you  for  our  mutual  benefit  and  a  general  account  kept 
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1844.       for  me,  if  I  call  for  it.    The  rents  of  the  Herkimer  lands  to 
^^^^^"*^     be  paid  me ;  the  rest  of  the  proceeds  of  my  share  of  my 
V.  sister's  fortune  to  you,  for  your  own  sole  use  and  no  part  or 

account  of  it  ever  given  back  to  me.    These  will  beacon- 
firmed  by  orders  to  my  trustees. 
Staten  Island,  29th  June,  1836. 

Harriet  D.  Cruoer." 
For  H.  D.  Cruger,  Esq." 

And  that  to  make  no  difficulties,  he  assented  to  this  mo- 
dification of  the  original  order,  but  that,  subsequently,  his 
wife,  from  his  having  acted  under  it  in  one  particular,  in 
an  entire  mistake  as  to  facts,  but  without  asking  any  ex- 
planations or  giving  him  the  slightest  notice,  recalled  the 
order  from  her  trustees ;  and  directed  the  agent  to  pay  the 
income  to  herself,  declaring,  then,  for  the  first  time,  that  she 
had  always  intended  the  order  to  be  revocable.    After  re- 
monstrating against  this  breach  of  good  faith  and  the  in- 
tolerable state  of  incertitude  and  dependence  to  which  it 
subjected  him,  he  acquiesced  in  the  revocation ;  but  declin- 
ing to  occupy  a  position  of  false  appearances,  he  left  their 
expensive  residence  and  taking  accommodations  suited  to 
his  own  circumstances,  invited  his  wife  to  join  and  share 
with  him  whatever  his  professional  earnings  might  acquixe. 
In  consequence  of  this  a  long  discussion  ensued,  in  the 
course  of  which  she  wrote  to  him  under  date  of  July  27th, 
1836 :  "  I  have  but  two  clear  and  distinct  wishes,  as  re- 
gards my  property,  namely,  that  you  should  enjoy  with  me 
and  after  me  the  entire  income  of  it  and  my  heirs  the  entire 
principal."    And,  subsequently,  she  herself  referred  all  mat- 
ters in  difficulty  to  the  umpirage  of  William  Bard,  Esq., 
conjointly  with  Captain  John  Whetten.    Against  the  inter- 
position of  the  former  he  protested  in  writing,  on  the  ground 
of  his  being  his  uncle ;  and  was  willing  that  her  own  rela- 
tives, to  whom  he  had  already  referred  every  thing,  should 
make  an  adjustment ;  but,  his  wife  waiving  the  objection, 
full  information  was  laid,  on  both  sides,  before  the  arbiters 
and  their  decision  was  embodied  in  a  letter  from  Mr.  Bard 
to  Captain  Whetten,  to  the  following  efiect : 

«  27th  Nov.  1836, 
My  Dear  Sir, — I  agree  in  the  views  expressed  by  you, 
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^  this  morning ;  and  in  the  spirit  of  the  proposition  you  left  1844. 
with  me  in  writing.  I  hope  our  friends,  forgetting  entirely  ^-*"^^^*- 
the  past,  will  live  the  residue  of  their  lives  in  affectionate  «. 
harmony.  A  bystander  would  say  they  have  happiness  w>''o«*^* 
within  reach — ^permit  me  to  hope  they  will  not  reject  it.  It 
is  proposed  and  I  understand  Mrs.  Cruger  assents,  that  the 
debts  to  the  estate  of  Mrs.  Cruger,  which  have^accrued  by 
loans  to  Mr.  Gruger's  family,  shall  be  the  property  of  Mr. 
Cruger  and  that  the  debts  so  created  to  the  estate  shall  be 
paid  by  a  sum  taken  out  of  the  semi-annual  income,  to  be 
accumulated  until  the  whole  debt  is  paid.  Mrs.  Cruger's 
wishes  should  be  complied  with  on  this  point;  though, 
knowing  *no  use  she  can  hare  now  or  in  future  for  money, 
but  to  promote  her  own  pleasure  and  happiness  and  that  of 
those  around  her,  I  would  advise  her  not  to  sacrifice  either 
nor  even  her  convenience  to  an  imaginary  duty,  to  those 
whose  wealth  puts  them  far  beyond  the  need  of  her  assist- 
ance. If,  in  the  deduction  of  seven  per  cent,  semi-annually, 
she  thinks  she  will  not  feel  the  want  of  income,  there  can 
be  no  objection  to  retaining  it — but  she  must  agree  to  live 
within  the  remaining  income ;  and  to  do  so,  I  would  not 
advise  her  to  refuse  herself  the  gratification  of  a  wish,  pur- 
chased by  the  giving  up  the  seven  per  cent,  to  the  object 
she  has  in  view.  I  do  not  think  it  worth  the  sacrifice  of  a 
wish.  With  the  above  deduction,  the  remaining  income 
and,  after  the  debt  is  paid,  the  whole  income  should  be 
divided  into  two  parts,  over  one  of  which  (whenever  de- 
sired by  her)  Mrs.  Cruger  should  have  the  absolute  control 
and  over  the  other  Mr.  Cruger  should  have  the  absolute 
control  during  his  whole  life ;  and  this  should  be  put,  by 
legal  papers,  on  such  a  footing  that  neither  party  can  ever 
alter  or  amend  this  disposition  of  the  income  and  not  be  left 
to  a  mere  understanding  between  the  parties.  There  will 
be  no  permanent  peace  unless  this  is  irrevocably  fixed  and 
such  papers  drawn  and  executed  as  may  be  necessary  for 
the  purpose.  It  should  be  an  understanding  on  the  part  of 
Mrs.  Cruger,  but  still  leaving  her  the  final  control  over  half 
the  income,  that  her  husband  shall  have  the  management 
of  her  whole  income,  to  spend  it  for  their  mutual  comfort 
and  support,  without  accounting  for  the  manner  in  which 
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1844.  ^  it  is  spent,  further  than  may  be  done  and,  where  there  are 
right  jG^elings,  is  always  done,  in  the  mutual  confidence  be* 
tween  man  and  wife  in  whatever  concerns  their  mutual  in- 
DouoLA*.  terests.  Whether  Mr.  Gruger  receives  the  income  or  whe- 
ther an  agent  receives  it  and  deposits  it  in  his  name,  can  be 
a  matter  of  no  consequence ;  some  expense  may  be  saved 
if  he  does  it.  I  see  no  other  difference  in  the  two  modes.' 
In  giving  the  above  opinion,  I  have  endeavored  to  free  my* 
self  from  partialities  of  all  kinds  and  to  give  such  counsel 
to  two  individuals,  in  whose  happiness  I  feel  a  deep  in- 
terest, as  I  think  is  most  likely  to  secure  it. 

Truly  yours, 
(Signed)  William  Bard." 

And  the  complainant  further  stated  that,  with  this  deci- 
sion, he  was,  at  the  time,  perfectly  satisfied,  although  it  was 
an  interference  with  his  wife's  absolute  gift  of  the  whole  in- 
come and  withdrew  one  half  of  it  from  his  ownership ;  still, 
it  was  reasonable  and  fair  and  consistent  with  the  relation- 
ship of  husband  and  wife — he  therefore  acquiesced  in  it,  hop- 
ing that  it  would  lead  to  certainty  and  permanent  peace. 
And  he  insisted  that  his  said  wife  was  bound  to  submit  im- 
plicitly and  to  carry  out,  literally,  this  decision  of  her  own 
chosen  arbiters,  made  upon  a  full  hearing  and  unqualified 
submission  of  all  matters  in  controversy.  On  the  contrary, 
she  wholly  refused  to  comply  with  the  award  of  the  said 
umpires — and  in  particular,  she  declined  executing  the  legal 
papers  considered  by  the  referees  so  indispensable  to  secure 
the  object  of  all  parties;  and  in  lieu  thereof,  addressed  a 
letter,  under  date  of  November  30th,  1836,  to  her  sister,  Mrs. 
Elizabeth  Mary  Monroe,  in  which  she  used  the  foUowiug 
language  :  '<  Know  then  that,  though  the  offer  has  been  twice 
rejected  by  Mr.  Cruger,  I  now  assign  to  him,  willy  nilly,  all 
the  evidences  I  hold,  not  only  of  the  advances  made  to 
Messrs.  N.  and  L.  Cruger,  but  those  to  himself,  his  sister, 
his  brother-in-law,  his  uncle,  and  his  uncle-in-law,  which, 
on  reference  to  Mr.  Halliday,  I  believe  you  will  find  is  get- 
ting over  $40,000.  The  most  of  this,  my  dear  sister,  is  out 
of  the  principal  of  my  estate  ;  but  you  (the  only  one  of  my 
three  heirs  who  know  my  circumstances)  have  urged  me  to 
it.    Of  myself,  I  never  would  have  signed  away  or  even 
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compromised  the  collateral  birth-right;  you,  George,  and  1844. 
William,  hare — and  when  the  post-nuptial  settlement  was 
made,  I  thought  I  had  secured  them.  I  also  mean  to  relin- 
quish  my  plan  of  reserving  a  per-centage  of  my  income  to  »o»*"^»' 
gradually  restore  the  sums  taken  from  my  principal,  which 
would  have  (had  I  lived  long  enough,)  again  given  you  the 
unimpaired  whole  I  had  received  by  my  birth-right.  Thus 
Mr.  Cruger  remains  in  the  full  possession  of  my  whole  in- 
come, lessened  only  by  the  non-payment  of  interest  by  some 
of  those  of  his  family,  to  whom  he  has  made  loans.  I  never 
will  sign  any  other  papers  than  those  that  are  signed,  my 
will,  and  my  revocable  order;  but  I  have  said  to  Mr.  Whetten, 
and  will  say  to  all  those  who  deserve  the  respect,  <  when 
you  see  me  revoke  that  order  (let  Mr.  G.  act  as  he  will,)  you 
may  give  me  up,  for  I  will  then  be  given  up  of  God  !'  Mr. 
C.  in  signing  the  settlement,  has  signed  the  only  paper  in 
my  favor  I  ever  will  receive  from  him ;  that  secures  your 
rights,  in  which  are  wrapped  up  my  duty  to  my  deceased 
parents.  And  now  to  this  solemn  paper  I  put  my  name. 
(Signed,)  Harriet  Douglas  Cruoeb." 

On  which  paper  was  moreover  endorsed  :-^ 

"  I  truly  believe  my  sister  is  sincere  in  the  declarations 

made  in  this  letter,  and  that  she  will  strictly  adhere  to  them 

throughout  her  life. 

(Signed,)  E.  M.  Mobtroe.'* 

"  I  have  entire  confidence  in  the  above  sentiments. 
(Signed,)  John  Whetten." 

That  the  said  letter  was  put  into  his  hands  as  a  substi- 
tute for  a  regular  deed  and  as  having  the  same  validity  in 
honor  and  good  conscience.  But,  warned  by  the  prophecy 
of  the  arbitrators,  that  there  would  be  no  permanent  peace 
if  matters  were  left  to  a  mere  understanding  and  not  irrevo- 
cably fixed  by  papers  necessary  for  that  purpose  and  appre- 
hensive, himself,  from  the  experience  of  the  past,  that  it  was 
a  dangerous  power  to  leave  in  his  wife's  hands,  he,  at  first 
and  for  some  time,  was  reluctant  to  receive  so  informal  a 
document — but  being  urged  by  his  wife's  relatives  and  con- 
sidering that  the  faithful  performance  of  the  stipulations  it 
contained  were  guarantied  by  her  own  and  only  sister  and 
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1844.  by  her  venerable  friend  and  chosen  adviser,  and  by  an  im- 
precation of  her  Qod,  for  the  sake  of  peace  and  in  the  hope 
that,  by  indulging  her  humor,  he  would  conciliate  harmonyi 
DOUGLAS,  he,  at  length,  acquiesced  and  again  abandoned  his  intention 
of  returning  to  the  bar,  and  went  on  with  the  mode  of  life 
he  had  preferred,  the  permanent  profits  of  which  were  to  re- 
dound to  his  wife's  heirs. 

That  the  loans  to  his  family,  referred  to  in  the  above  re- 
cited decision  of  the  arbiters,  and  thus  absolutely  assigned 
by  his  wife  to  him,  whether  he  would  or  not,  consisted  ; — 
1st  Of  advances  made  to  liis  brother,  Lewis  Cruger,  to 
enable  him  to  purchase  a  sugar  plantation  in  the  state  of 
Louisiana.  These  amounted  to  $20,060,  the  re- payment  of 
which  was  secured  by  bond  and  mortgage  on  the  property — 
and  the  debt  he  believed  to  be  perfectly  safe,  although  it 
would  occasion  the  entire  sacrifice  of  the  property,  were  the 
said  mortgage  enforced  at  the  present  time.  2d.  A  loan  to 
Nicholas  Cruger,  also  a  brother,  of  $10,000,  to  enable 
him  to  enter  into  mercantile  business  in  New  York;  for 
which,  having  become  unfortunate  in  business,  he  was  en- 
tirely unable  to  respond.  3d.  The  sum  of  $1500,  loaned  to 
his  uncle  Henry  H.  Cruger,  on  his  bond,  secured  by  mort- 
gage on  a  house  and  lot  in  the  village  of  Angelica,  and  362 
acres  of  land  in  the  county  of  Alleghany,  state  of  New  York. 
This  debt  he  believed  to  be  safe.  4th.  A  bond  given  by 
him,  to  the  trustees  of  his  wife's  estate,  for  $9,500,  to  cover 
all  other  advances  from  the  principal  for  loans  to  his  rela- 
tives and  expenditures  beyond  income  up  to  the  period  of 
its  date,  to  wit,  June  29th,  1836.  The  loan  to  his  uncle, 
Henry  N.  Cmger,  of  $1000,  had  been  paid  off,  as  above 
stated.  That  these  loans  were  made  at  the  instance  and 
on  the  free-will  offer  of  his  wife,  who  had  always  taken  full 
credit  for  them,  as  acts  of  kindness  and  liberality  on  her 
part ;  that  they  were,  moreover,  arranged  with  the  knowledge 
and  concurrence  of  her  acting  trustee  and  agent,  Robert  Hal- 
liday ;  the  persons  to  whom  they  were  made,  always  giving 
every  security  in  their  power.  And  that  the  complainant, 
although  not  called  upon  in  each  instance,  except  that  of 
the  loan  of  $1500  to  Henry  H.  Cruger,  became  himself  re- 
sponsible,  by  either  giving  his  own  bond  or  joining  in  those 
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gi^en  by  the  other  parties — thus  fulfilling,  conecientiously       1844. 
and  to  the  letter,  as  far  as  in  his  power,  his  share  of  the 
agreement  to  preserve  the  principal  of  the  estate  untonched, 
in  consideration  and  on  the  faith,  as  he  expressly  alleged,  of     DoueLAt. 
his  receiving  the  whole  income  during  his  life.    That,  al- 
though his  wife  had  repeatedly  given  him  the  bonds  and 
mortgages  above  mentioned,  as  declared  in  her  letter  to  her 
sister,  he  always  declined  receiving  them,  on  the  ground 
that  it  was  a  departure  from  the  understanding  between 
them  that  he  was  to  have  nothing  of  the  estate  but  its  in- 
come :  and  he  had  always  been  willing,  so  long  as  this  por- 
tion of  the  agreement  was  kept  in  good  faith,  to  abide  by  its 
reciprocal  obligation.    But  he  submitted  that,  failing  this 
consideration,  he  was  fully  entitled  to  the  benefit  of  what- 
ever deviations  might  have  supervened  in  his  favor.    That, 
considering  the  arrangement  last  made  as  final  and  such  as 
be  might  rely  on  under  the  circumstances  with  implicit  con- 
fidence, he  went  with  his  wife  to  pass  the  summer  of  1839, 
at  their  country  residence  in  Herkimer  county,  during  which 
time  he  was  actively  and  efiectively  occupied  in  the  im- 
provement of  the  property  under  his  management,  in  the 
well  assured  expectation  that  he  was  to  reap  the  fruits  of 
his  labors,  at  least  during  his  own  day  and  generation. 
That  in  the  fall  his  wife  left  him,  to  make  a  visit  to  her  bro- 
ther  on  Long  Island  and  to  prepare  their  residence  in  town 
for  the  winter — ^and  in  preparing  to  follow  her,  in  order  to 
pay  ofi*  the  workmen  on  the  place  and  the  bills  contracted 
during  the  season  for  family  expenses,  he  drew  upon  the 
agent  of  the  estate  in  town,  through  a  bank  in  the  neighbor- 
hood ;  which  draft  came  back  protested  for  non-acceptance, 
although  there  would  have  been  abundant  funds  in  his 
hands  to  meet  it  at  maturity.    That,  at  this  time,  Francis 
Brown  was  agent  of  the  estate,  who  stated,  by  letter,  that  he 
had  received  instructions  not  to  pay  him  the  quarter's  in- 
come next  accruing,  but  to  appropriate  it  in  a  difierent  chan- 
nel :  and  hence  it  was  that  the  draft  had  been  dishonored 
and  he  was  left  destitute  of  the  means  not  only  of  meeting 
the  engagements  he  had  entered  into  on  the  faith  and  credit 
of  having  the  whole  income  at  his  disposal,  but  of  funds  to 
defray  the  current  expenses  of  his  household.    Upon  inquiry, 


446  CASES  IN  THE 

1844.  he  then  ascertained  that  the  order  to  the  agent,  thus  divert- 
'-•'^^^^  ing  the  income  from  his  control,  was  given  by  William 
t;.  Douglas  and  Robert  Halliday,  two  of  the  trustees,  at  the  in- 
D0U0LA8.  stigation  of  his  wife,  but  without  the  concurrence  of  the 
other  trustee,  James  Monroe,  whom  they  did  not  venture 
asking  to  join  in  so  outrageous  an  act,  although  he  had  pre- 
viously been  co-operating  with  them  and  was  at  the  time  in 
the  city  if  not  in  the  very  house  where  and  when  the  said 
order  was  signed.  And  thus  the  complainant,  after  all  that 
bad  passed,  was  made  to  feel  that  he  was  at  the  mercy  of 
the  capricious  monied  tyranny  of,  not  only  his  wife,  but,  at 
second-hand,  of  the  trustees  also.  And  he  averred  that  his  ac« 
tual  though  not  direct  revocation  of  the  Order  in  his  favor 
lor  the  whole  income  took  place  in  his  absence,  without 
consulting  his  convenience  or  giving  him  the  slightest  no- 
tice ;  and  was  made  on  a  mere  pretext  of  paying  off  the  in- 
terest on  a  debt  due  by  his  wife's  estate  to  that  of  her  sister 
Margaret  Douglas  the  younger,  deceased — although  that 
estate  was  at  the  time  indebted  to  his  wife's  in  a  much 
larger  sum.  He  then  insists  that  whilst  the  Order  on  the 
trustee  to  pay  him  the  income  of  die  estate  was  in  force, 
which  his  wife  had  so  solemnly  and  explicitly  pledged  her- 
self never  again  to  revoke,  it  was  not  competent  for  her 
trustees,  nor  even  herself,  to  interfere  with  any  part  of  the 
said  income,  nor  to  divert  a  dollar  of  it  from  his  hands  for 
any  purpose  whatever ;  and  that  this  could  be  done  only  by 
a  violation  of  good  faith  and  by  a  breach  of  a  positive  con- 
tract. And  when  it  was  thus  done,  he  earnestly  remonstra- 
ted with  his  wife  and  with  her  trustees  and  appealed  to  her 
own  family  and  friends  to  rescue  her  from  a  course  of  con- 
duct so  perfidious  and  dishonorable  and  her  husband  from 
a  state  of  such  harassing  and  degrading  insecurity  and  de- 
pendance.  Whereupon  she  gave  to  her  brother-in-law  and 
trustee,  James  Monroe,  full  authority  to  arrange  matters  as 
he  might  think  proper  and  advisable, — engaging  to  abide 
by  such  arrangement  when  completed.  And  in  earnest  that 
she  would  do  so,  she  placed  in  his  hands  an  order  or  stipu- 
lation, of  which  the  following  is  a  copy  : 
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"  New  York,  26th  October,  1839.  1844. 

James  Monroe^  Esq.,  28  Park  Place  : 

Dear  Sir : — ^I  hereby  give  to  my  husband,  Mr.  H.  D.  Gru- 
GER,  the  power  to  draw  the  whole  of  my  present  income  as     wwo«*a« 
it  accrues  during  his  life. 

(Signed,)  Harriet  D.  Cruoer. 

"  The  abo7e  is  different  from  my  former  order  one  sylla- 
ble of  a  word — that  was  meant  to  be  revocable,  this  is  irre* 
vocable." 

And  the  complainant  insists  that  this  order,  thus  given, 
was  an  admission  that  she  had,  as  far  as  in  her  power,  re- 
voked the  former  order  and  that  this  was  all  that  was  ne- 
cessary as  a  remedy  for  any  difficulties.  Being  clothed  in 
this  way  with  plenary  authority,  Mr.  Monroe  wrote  to  him 
to  inquire  what  settlement  would  meet  his  views ;  and  in 
answer,  he  declined  expressing  any  wishes  or  opinions 
whatever  upon  the  subject,  preferring  to  leave  the  whole 
matter  to  his  wife  and  her  friends — only  asking,  that  what- 
ever was  done  should  be  done  in  a  definitive  and  permanent 
form,  so  that  he  might  know  what  he  had  to  depend  upon 
and  the  only  real  cause  of  difficulties  in  his  married  life 
might  be  taken  away  finally  and  for  ever.  And,  at  the  same 
time,  he  released  and  absolved  his  wife  from  all  previous 
promises  and  engagements,  and  offered,  if  she  chose  to  with- 
draw the  whole  income  from  him,  to  acquiesce — and,  even 
then,  to  go  to  work  and  provide  for  himself  as  best  he  might. 

That  thereupon,  the  said  James  Monroe  had  a  deed  pre- 
pared, which  was  duly  executed  by  Mrs.  Cruger  and  ac- 
knowledged by  her  before  a  commissioner,  on  an  examina. 
tion  separate  and  apart  from  her  husband,  as  her  own  free 
and  unbiassed  act,  in  the  words  following : 

^*Knota  all  Men  by  these  Presents,  That  I,  Harriet 
Douglas  Cruoer,  the  wife  of  Henry  D.  Cruger,  Esquire, 
for  divers  good  causes  and  considerations  me  thereunto 
moving,  and  by  virtue  of  my  marriage  settlement  with  him, 
and  of  every  power  and  authority  enabling  me  so  to  do,  have 
settled  upon,  and  limited  and  appointed  to,  and  by  these 
presents,  do  settle  upon,  and  limit  and  appoint  to  my  said 
husband,  all  and  singular  the  net  annual  or  other  periodical 
income  of  my  present  property  and  estate,  both  real  and 
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1844.       personal,  which  is  now  in  the  hands  and  under  the  control 
^^^^^"^•^     of  my  trustees  under  the  said  settlement,  to  have  and  to 
V.  hold  the  same  unto  my  said  husband,  for  and  during  the 

rest,  residue,  and  remainder  of  his  natural  life,  to  and  for  his 
own  use  and  benefit;  meaning  and  intending  to  except  from 
the  said  settlement  hereby  made  my  share  in  the  income  of 
my  mother's  estate  and  in  that  proceeding  from  my  rights 
in  law  and  equity  under  my  sister  Margaret's  will. 

In  witness  whereof  I  have  to  these  presents  set  my  hand 
and  seal  this  second  day  of  November  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty-nine. 

Signed  Harriet  Douglas  Cruger,  [l.  b.] 

Sealed  and  delivered  in  presence  of 
William  J.  Porctor, 
Jas.  Monroe, 
Robert  Hallidat, 
George  W.  Strong, 
William  Bard." 
Which  deed  so  executed  in  the  presence  of  her  relative, 
William  J.  Proctor — her  trustees,  James  Monroe  and  Robert 
Halliday — ^her  solicitor,  George  W.  Strong — and  her  former 
umpire,  William  Bard — was  forwarded  to  him  by  her  then 
umpire,  chosen  and  empowered  by  herself,  the  said  James 
Monroe,  as  an  instrument  made  in  good  faith  and  for  the 
best  of  purposes,  valid,  binding  and  conclusive ;  and  was 
so  received  by  him,  who,  immediately  on  its  coming  to  hand, 
executed,  acknowledged  and  remitted  to  the  said  James 
Monroe  an  obligation  of  the  following  purport : 

"  To  Oeorge  Doughis^  William  DougUis,  James  Monroe 
and  Robert  Halliday^  and  their  successors  s 
By  deed  of  appointment,  bearing  date  the  second  day  of 
November,  one  thousand  eight  hundred  and  thirty-nine,  my 
wife,  Harriet  D.  Cruger,  having  settled  upon  me  for 
life,  all  and  singular  the  net  annual  or  other  periodical  in- 
come of  her  present  property  and  estate,  both  real  and  per- 
sonal, which  is  now  in  your  hands  and  control  as  her  trus- 
tees, under  her  marriage  settlement,  with  the  exception  of 
her  share  in  the  income  of  her  mother's  estate  and  of  her 
rights  in  law  and  equity  under  her  sister  Margaret's  will : 
Now  know  ye,  that  I,  Henrt  D.  Cruger,  for  divers  good 
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causes  and  considerations  me  thereto  moving,  by  theee  pre-  1844. 
sents  do  authorize  and  empower  you,  as  trustees  of  the  said 
estate,  to  retain  and  pay  over  to  the  said  Harriet  D.  Oruger, 
for  her  own  use  and  benefit,  as  often  and  whenever  during 
her  lifetime  she  shall  in  writing  so  require,  and  upon  reason- 
able  notice  to  me  given,  so  much  of  the  said  income  thus 
appointed  and  settled  as  wilL  with  what  she  has  above  re- 
served to  herself,  constitute  one>half  of  the  whole  income  of 
her  estate  for  the  time  being. 

In  witness  whereof  I  have  hereunto  set  my  hand  and 
seal  this  fifth  day  of  November,  one  thousand  eight  hun- 
dred and  thirty-nine. 

(Signed,)         Henrt  D.  Cruger,    [l.  s.] 

Sealed  and  delivered  in  presence  of 
Jonas  Gleland, 
Lawrence  Harter, 
Ephraim  Tisdale." 

That  his  motive  in  thus  securing  a  half  of  the  income  to 
the  ulterior  disposal  of  his  wife  was  not  from  any  doubt  but 
that  she  was  bound  to  give  him  the  whole,  but  simply  be- 
cause the  arbiters,  whose  decision  in  1836,  she  herself  had 
set  at  nought,  had  recommended  that  this  should  be  done ; 
and  he  was  desirous  of  enjoying  the  approbation  of  his 
wife's  family  and  friends  and,  if  possible,  of  rendering  her 
satisfied.  He  admitted,  however,  that  he  did  at  the  time 
express  his  regret  and  that  he  has  always  regretted  that  she, 
in  any  instance,  has  not  fulfilled  her  obligations  of  honor  and 
truth  in  giving  him  the  entire  income  and  that,  on  this  occa- 
sion, she  kept  back  part  of  that  income  and  limited  the  ap- 
pointment to  that  of  her  then  property. 

That  nine  or  ten  days  after  the  deeds  had  been  so  ex- 
changed between  James  Monroe  and  himself,  his  wife 
wrote  to  him  that  her  referee  entirely  approved  of  the  ar- 
rangement eflected ;  and  the  more  so  because  he  had  acted 
so  handsomely  in  returning  a  portion  of  what  had  been  con- 
veyed to  him  and  that  she  herself  would  abide  by  it  lite- 
rally. Notwithstanding  all  which,  when  he  came  to  town 
to  reside  with  his  wife,  he  found  she  had  left  their  home 
and  gone  to  live  with  one  of  her  brothers :  giving  it  out  that 
she  would  not  live  with  her  husband  so  long  as  he  retained 
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1844.  the  deed  prepared,  executed  and  delivered  to  him,  even  under 
all  the  above  recited  sanctions.  That  he,  thereupon,  made 
use  of  all  the  arguments  and  persuasion  in  his  power  and 
vovoLJM.  availed  himself  of  the  intercession  of  her  own  friends,  to 
the  utmost,  to  induce  her  to  return  to  her  duties  and  reside 
with  him.  But  finding  it  all  in  vain,  he  made  the  following 
endorsement  on  the  deed : 

"  Know  all  Men  by  these  presents^  That  I,  Henrt  D. 
Cruger,  for  divers  good  causes  and  considerations  me 
thereto  moving,  do  hereby  cancel  and  surrender  this  deed 
and  release  and  relinquish  all  right,  claim  and  interest  under 
and  by  virtue  of  the  same.  Witness  my  hand  and  seal,  at 
the  city  of  Washington  this  22d  day  of  February,  1840. 

(Signed)  Henrt  D.  Cruger.    [l.  s.] 

Sealed  and  delivered  in  presence  of 
Franc's  Stoughton, 
John  Bard, 
Jambs  Monroe." 

And  thus,  for  the  fifth  time,  he  gave  up  the  whole  income ; 
and,  although  thrown  out  of  his  profession  and  connexions 
in  business,  by  his  wife's  treacherous  conduct,  he  went  forth 
penniless  into  the  world  afresh,  to  earn  that  honorable  inde- 
pendence he  had  always  enjoyed  before  marriage  through 
his  own  exertions  and  to  obtain  the  means  of  supporting 
her  apart  from  her  own  property  and  to  pay  off  the  liabili- 
ties he  had  incurred  to  her  estate  as  above  mentioned ;  in* 
tending,  whenever  he  had  it  in  bis  power,  to  offer  her  a  home, 
to  invite  her  to  enjoy,  with  him,  all  the  rights  and  consider- 
ations due  to  a  wife  by  the  feelings  of  nature  and  the  laws 
of  our  country,  regardless  of  birthright,  hard  earnings  or 
collateral  heirs..  He  next  shows,  that,  although  the  only 
obstacle  she  pretended  to  be  in  the  way  of  living  with  her 
husband  was  thus  removed,  by  his  cancelling  and  returning 
the  deed,  as  above  stated,  yet  his  wife  never  came  near  him, 
nor  made  any  arrangements  for  their  living  together.  On 
the  contrary  she  not  only,  by  her  course  towards  him,  ex- 
posed him  to  all  manner  of  suspicions  and  slanders,  but 
busied  herself  to  injure  him  by  all  the  means  in  her  power  ; 
and,  with  this  view,  entered  into  a  correspondence  with  his 
brother-in-law,  Gen'l  James  Hamilton,  with  whom  he  was 
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then  residing  in  Charleston,  South  Carolina ;  in  the  course       1844* 
of  which  correspondence,  however,  she  wrote  to  said  Ham- 
ilton, on  March  14th,  1840,  as  follows : 

"  At  present,  I  will  confine  myself  to  giving  you  the  ex-  w>'»fli'A«. 
plicit  answer  you  want  for  the  question  you  propound ;  and 
to  informing  you  of  how  I  am  acting  and  mean  to  act,  under 
the  annulled  deed.  This  I  wished  to  do,  the  moment  it  was 
returned ;  but  my  sister  advised  me  to  give  it  a  little  more 
consideration.  You  say  '  he  has,  with  a  liberality  and  mag- 
nanimity which  few  lAen,  under  similar  circumstances, 
woi^d  have  practised,  given  up  a  legal  claim,  guaranteed  by 
the  solemn  sanction  of  a  deed,  to  the  whole  income  of  your 
estate.'  Now,  sir,  when  the  time  arrives,  that  this  magnan* 
imous  act  puts  the  income  again  in  my  power,  which  cannot 
be  till  the  debt  due  the  younger  children  and  the  one  I 
claim  as  trustee  to  my  sister's  estate,  are  paid,  I  intend  to 
order  it  paid  to  Mr.  Gruger :  and,  he  refusing,  it  shall  be 
offered  to  any  other  member  of  Mr.  C.'s  family  who  will 
take  it  For  I  will  not  touch  a  dollar  of  it  again,  nor  have 
I  done  so  since  I  gave  the  deed:  living  on  money  bor- 
rowed from  the  remainder  of  my  sister  Margaret's  estate, 
undivided,  secured  by  a  mortgage  on  this  house." 

That  whilst  remaining  in  Charleston,  arranging  his  plans 
with  the  advice  of  his  friends,  either  to  emigrate  or  to  es- 
tablish himself  in  some  business,  information  was  received 
that,  in  consequence  of  his  wife's  separating  herself  from 
him  and  his  having  left  New  York,  all  sorts  of  injurious 
reports  and  suspicions  were  afloat  concerning  him ;  such 
as,  that  he  had  squandered  all  his  wife's  fortune — that  he 
had  gone  off  with  a  large  amount  of  it  in  his  possession^ 
that  he  had  been  unfaithful  to  her  and  had  ill-treated  her. 
All  which  were  utterly  untrue.  That  he  came  back  to  the 
city  of  New  York  in  June,  1840,  prepared  to  re-unite  himself 
to  his  wife.  But,  on  his  arrival,  found  that  instead  of  wait- 
ing for  him,  she  had,  to  avoid  him,  gone  off  shortly  before 
to  her  country  residence — where  she  remained  apart  from 
him  and  without  his  consent  during  the  summer.  There- 
upon he  occupied  himself  in  refuting  the  misconceptions  and 
suspicions  he  found  rife  in  relation  to  his  conduct  as  a 
married  man  and  in  reference  to  his  wife's  property.    And, 
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1844      vhilst  so  engaged,  as  was  natural,  the  mediation  of  mntnal 

^'^^'^"^     friends  was  offered  to  bring  about  a  re-union  between  his 

V,         wife  and  himself.    And,  he  oflbred  to  leave  matters  to  the 

DODQLAt.     decision  of  his  wife's  sister,  Mrs.  Monroe,  of  her  cousin, 

Mrs.  Eliza  C.  Kane,  and  of  her  friend  and  agent  William 

Whetten,  Esq. :  but  she  refused  her  concurrence  in  such 

reference  and  again  placed  herself  in  the  hands  of  William 

Bard,  Esq.,  above  mentioned,  authorizing  him  to  do  as  he 

thought  proper. 

That  Mr.  Bard,  in  consequence  (hereof,  but  believing  it 
impossible,  from  the  representations  made  to  him  byiier, 
that  they  could  ever  live  together  again — and  yet  considering 
that  he,  the  complainant,  was  entitled  to  some  indemnity,  at 
least,  for  the  serious  injury  he  had  sustained  in  giving  up 
his  profession  on  the  faith  of  the  gift  to  him  of  the  whole 
income  of  the  estate — had  a  deed  prepared  and  executed,  in 
the  words  following : — 

"  Know  all  men  by  these  presents,  that  I,  Harriet  D.  Cru- 
ger,  the  wife  of  Henry  D.  Cruger,  Esquire,  by  virtue  and 
in  pursuance  of  the  power  and  authority  in  that  behalf 
contained  in  my  post-nuptial  settlement  with  him  and  by 
virtue  and  in  pursuance  of  every  other  power  and  authority 
enabling  me  so  to  do  nnd  for  divers  good  and  sufficient 
causes  and  considerations  me  thereto  moving,  have  irrevo- 
cably assigned,  transferred,  limited  and  appointed  and  in 
and  by  these  presents,  I  do  irrevocably  assign,  transfer, 
limit  and  appoint  to  my  said  husband,  for  and  during  the 
rest,  residue  and  remainder  of  his  natural  life,  out  of  the 
net  income  of  my  separate  fortune  and  estate,  a  clear  and 
net  annuity  of  three  thousand  dollars  a  year,  free  of  all 
and  any  abatement  and  deduction  whatsoever,  payable 
quarter-yearly,  in  four  equal  instalments ;  that  is  to  say,  on 
the  tenth  days  of  August,  November,  February  and  May,  in 
each  year — commencing  the  first  instalment  immediately 
upon  the  execution  and  delivery  of  these  presents.  Which 
annuity  is  not  to  be  construed  as  impairing  or  in  any  way 
affecting  any  provision  which  I  have  made  or  which,  at 
any  time  or  times  hereafter  I  may  make  for  him,  in  and  by 
my  last  will  and  testament  or  other  instrument  of  appoint- 
ment in  the  nature  thereof.    And  I  hereby  fully  authorize 
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and  empower  him,  immediately  od  the  receipt  of  these  1844. 
presents  or  at  any  time  thereafter  and  on  the  tenth  day  of 
every  Noremberi  February,  May  and  August  thereafter,  to 
draw  at  sight  on  my  trustees  or  the  agent  of  my  estate  for  i>oi7ola0. 
the  time  being  for  the  said  sum  of  seven  hundred  and  fifty 
dollars ;  which  drafts,  so  to  be  drawn  by  him,  I  do  hereby 
fully  authorize  and  direct  my  said  trustees  or  agent  for  the 
time  being  to  duly  honor  and  discharge  upon  sight  thereof. 
And  I  do  hereby  assume  upon  myself  the  collection  of  all 
debts,  dues  and  demands  due  or  belonging  to  me  or  to  my 
estate ;  and  I  do  hereby  fully  acquit,  exonerate  and  dis- 
charge the  said  Henry  D.  Cruger  his  heirs,  executors  and 
administrators  o{  and  from  all  debts,  dues,  claims  and  de* 
mands  now  due  or  owing  by  him  to  me  or  ray  said  trustees 
or  estate  and  all  further  or  future  responsibility  or  liability 
touching  the  same  or  any  parts  or  part  thereof. 

In  witness  whereof  I  have  to  these  presents  set  my  hand  . 
and  seal  this  seventh  day  of  September  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty. 

(Signed)  Harriet  Douglas  Cruoer.  [l.  s.] 

Sealed  and  delivered  in  presence  of 
Moses  Shaw. 

(Acknowledged  before  a  magistrate  in  Herkimer  County, 
the  seventh  day  of  September,  1840.) 

That  when  this  deed  was  sent  to  him  by  Mr.  Bard,  he 
returned  it  to  him,  with  a  remonstrance  against  its  going 
into  operation,  on  the  grounds  that  it  was  not  a  fulfilment 
of  his  wife's  promises,  but  a  departure  from  truth  and  moral 
obligation — that  it  was  a  deed  for  separation  and  not  for 
union.  But,  as  Mr.  Bard  declined  interfering  any  further, 
he  consented  to  receive  the  said  deed,  inasmuch  as  it  em- 
bodied the  principle  of  making  him  secure  and  indepen- 
dent ;  and,  in  the  hope  that  by  acquiescing,  in  such  an  ar- 
rangement even,  he  would  be  able  to  live  with  his  wife  and 
at  peace  ;  he  immediately  went  to  her  at  her  residence  in 
Herkimer  County — and  this,  the  sole,  real  obstacle  in  the 
case,  being  adjusted  all  other  difficulties  vanished— and 
they  were  re-united  and  returned  and  took  up  their  resi- 
dence together  in  the  city  of  New  York  for  the  winter. 
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1844.  That,  being  thus  limited  to  but  about  one-fifth  of  the  in- 
come, immediately  on  his  return  to  the  city  he  re-opened 
his  office  and  resumed  the  practice  of  his  profession,  which 
BocQMs.  lie  has  assiduously  followed  to  the  present  time ;  attending 
diligently  to  whatever  business  had  been  entrusted  to  him, 
in  the  sincere  desire  to  increase  his  means.  But  in  this  he 
had,  as  he  was  apprehensive,  foiled  almost  entirely ;  both 
because  he  had  been  out  of  business  for  so  long  a  time  and 
because,  as  the  community  cannot  comprehend  why  his 
wife  should  be  locking  up  her  large  property  or  keeping  it 
for  heirs  who  do  not  need  it  from  a  husband  wlio  does  and 
against  whom  she  has  nothing  to  allege,  they  cannot  be 
made  to  believe  that  he  is  in  any  want  of  their  custom. 
He  next  showed  that,  under  this  division  of  the  income,  his 
wife  received  and  disposed  of  the  rest  of  it  as  she  pleased 
and  often  in  large  sums  against  his  advice  and  approbation. 
And,  although  she  would  not  live  with  him,  while  the  ar- 
rangement made  between  him  and  the  aforesaid  James 
Monroe,  by  which  he  was  entitled  to  one-half  of  it,  was  in 
existence,  yet,  when  his  share  was  reduced  to  a  fifth,  she 
was  content  to  do  so;  and  they  resided  together,  for  a 
period  of  ten  months  and  upwards  harmoniously  and  as  a 
man  and  wife  should  do.  During  which  time  she  never, 
even  by  a  revocable  order,  authorized  him  to  receive  any- 
thing beyond  what  the  last  deed  of  appointment  gave  him, 
notwithstanding  all  her  avowals,  protestations  and  pledges 
that  he  was  to  have  the  whole  income  and  that  she  never 
would  take  any  part  of  it  back  nor  use  a  dollar  of  it  her- 
self, except  as  derived  through  him  as  her  husband.  Never- 
theless, he  neither  interfered  nor  complained  under  what 
he  could  not  but  consider  as  wrong  in  her  and  disparaging 
to  himself,  but  continued  the  pursuit  of  his  business  and 
the  discharge  of  the  duties  of  life,  faithfully  and  conscien- 
tiously, wishing  to  make  any  pecuniary  sacrifice  in  the  hope 
of  living  with  his  wife  in  harmony.  That,  during  the  con- 
tinuance of  this  state  of  things,  doubts  having  arisen  on  the 
subject  of  his  wife's  power  of  making  a  will  which  would 
be  a  valid  disposition  of  the  income  arising  from  her  real 
estate  and  from  the  portion  she  was  entitled  to  in  her  mo- 
ther's property  the  said  will,  made  as  hereinbefore  stated. 


CRuasa 

V. 


VICE-CHANCELLOR'S  COURT.  46S 

was  submitted  to  her  solicitor,  George  W.  Strong,  Esq.,  who  1844 
gaye  it  as  his  opinion  that  the  bequest  to  him  of  the  income 
from  the  real  estate  was  void ;  and  that,  although  she  had 
the  power  of  giving  the  principal  of  what  she  was  entitled  »o0Giat. 
to  under  her  mother's  will  to  him,  she  could  not,  by  the 
terms  of  that  will,  dispose  of  the  income  of  such  portion  in 
favor  of  any  one.  That,  on  reading  this  opinion,  his  wife 
appended  to  it  the  following  remarks,  in  her  own  hand- 
writing and  signed  by  her  and  delivered  the  same  to  bim 
as  declaratory  of  her  intentions,  as  they  had  always  and 
still  existed : 

"New  York,  29th  January,  184L 

It  seems,  by  the  above  opinion,  that  the  intention  of  my 
whole  life,  namely,  that  <  my  husband  should  enjoy,  to  the 
end  of  his  life,  the  entire  income  of  my  estate,'  would  have 
been  defeated,  by  complying  with  that  husband's  wish  to 
have  his  settlement  post-nuptial,  if  I  had  died  before  the 
accidental  discovery  of  the  danger — I  say  danger  only,  be- 
cause I  think  my  brothers  and  my  sister  would  never  have 
interfered  with  the  letter  of  such  intention — when  they 
know  so  well  its  spirit,  for  all  the  years  of  my  life,  since  I 
was  fifteen.  Now,  recommending  him  to  this  knowledge, 
I  believe  I  must  leave  him  to  the  stead  of  his  caution,  ante- 
nuptial. My  mother's  will  authorizes  me  to  dispose  of  the 
capital  of  my  share  of  the  property :  but  my  own  will,  as 
above  declared,  forbids  my  availing  myself  of  this  autho- 
rity, except  in  favor  of  her  descendants ;  and  their  respect 
for  my  loyal  wish  that  the  one  who  had  stood  in  that  rela* 
tion  towards  me,  should,  as  my  other  self,  enjoy,  with  me 
and  after  me,  all  the  part  of  my  mother's  estate  or  any 
estate  I  consider  belongs  to  any  one,  namely,  the  income,  I 
must  submit ;  and  not  defeat  her  intention.  George,  Wil- 
liam and  Betsey  Mary  Douglas  will  never  institute  against 
my  husband  for  taking  the  whole  benefit  I  wished  to  leave 
that  husband.  Their  wives  or  husband  may :  when  he 
must  defend  himself;  as  we  did  against  uncle  James'  sons- 
in-law  and  George  against  his  brothers-in-law. 

(Signed)  Harriet  Douglas  Cruger.'^ 

That,  while  thus  living  with  his  wife,  of  a  sudden  and 
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1844.       without  any  previous  mention  to  him  of  the  subject,  by  her 
^^"'^^^^     or  her  trustees,  he  was  served  by  Frederick  De  Peyster, 
^^1,^*"      Esquire,  then  and  now  agent  of  the  estate,  with  a  copy  of  an 
DOUGLAS,     order,  signed  by  the  trustees,  George  and  William  Douglas, 
dated  March  19th,  1841,  requiring  him  to  collect  all  arrear- 
ages of  interest  upon  the  bonds  and  mortgages  belonging  to 
the  estate  and,  in  case  it  should  become  necessary,  to  fore- 
close the  said  mortgages  and  to  collect  both  principal  and 
interest — the  said  order  having  reference  to  Uie  bonds  and 
mortgagee  given  by  the  complainant's  relations  to  the  es- 
tate, as  hereinbefore  particularized.    The  said  bonds  and 
mortgages  were  in  the  complainant's  possession  and  had 
been  so  ever  since  the  assignment  of  them  by  his  wife,  in 
her  letter  to  her  sister  of  November  30th,  1836. 

That,  when  the  call  upon  him  was  persisted  in  to  deliver 
them  up,  all  he  required,  after  asserting  his  right  to  them, 
was  a  written  order  from  his  wife ;  and,  immediately  upon 
its  being  produced,  transferred  the  custody  of  them.  And 
he  submitted  that  the  object  for  which  he  parted  with  the 
possession  of  the  said  bonds  and  mortgages  having  failed, 
the  property  in  them  remained  in  him  and  they  should  be 
re-delivered  to  him  accordingly.  The  complainant,  also, 
stated  that  his  said  wife,  of  her  own  accord  and  voluntar- 
ily, executed  a  deed,  a  copy  whereof  is  subjoined  : 

<-  Know  all  men  by  these  presents,  that  I,  Harriet  D.  Cm- 
ger,  the  wife  of  Henry  D.  Cruger,  Esquire,  by  virtue  and  in 
pursuance  of  the  power  and  authority  in  that  behalf  con- 
tained in  my  post-nuptial  settlement  with  him  and  by*  vir- 
tue and  in  pursuance  of  every  other  power  and  authoi^ty 
enabling  me  so  to  do  and  for  divers  good  and  sufficieat 
causes  and  considerations  me  thereto  moving,  have  irrevo^. 
cably  assigned,  transferred,  limited  and  appointed  and,  in  \ 
and  by  these  presents,  I  do  irrevocably  assign,  transfer, 
limit  and  appoint  to  my  said  husband,  for  and  during  the 
rest,  residue  and  remainder  of  his  natural  life,  the  one 
equal  half  part  of  the  net  income  of  all  and  singular  my 
separate  fortune  and  estate,  both  real  and  personal,  commen- 
cing on  the  first  day  of  November  instant,  inclusive.    Which 
provision  hereby  made  for  him  by  me  is  not  to  be  construed 
as  impairing  or  in  any  way  affecting  any  provision  which 
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I  have  made  or  which  at  any  time  or  times  hereafter  I  may  1844. 
make  for  him  in  and  by  my  last  will  aud  testament  or  other 
instrument  of  appointment  in  the  nature  thereof.  But,  the 
provision  hereby  made  is  to  be  accepted  by  him  and  is  in-  wmwlas. 
tended  by  me  in  Ueu  of  the  provision  of  an  annuity  of  three 
thousand  dollars,  which  I  made  for  him  in  and  by  a.  certain 
instrument,  executed  under  my  hand  and  seal  the  seventh 
day  of  September  in  the  year  one  thousand  eight  hundred 
and  forty.  And  I  do  hereby  fully  authorize  and  direct  my 
trustees  under  the  said  settlement  or  the  agent  for  the  time 
being  of  my  estate  to  pay  to  the  said  Henry  D.  Cruger  the  . 
said  equal  half  part  or  poiety  of  the  net  income  of  my  said 
fortune  and  estate,  during  the  residue  of  his  natural  life. 
And  I  do  hereby  assume  upon  myself  the  collection  of  all 
debts,  dues  and  demands  due  or  belonging  to  me  or  my 
estate.  And  I  do  hereby  fully  acquit,  exonerate  and  di»- 
chai^  the  said  Henry  D.  Cruger  his  heirs,  executors  and 
administrators  of  and  from  all  debts,  dues,  claims  and  de- 
mands now  due  or  owing  by  him  to  me  or  my  said  trustees 
or  estate  and  all  further  or  future  responsibility  or  liability 
touching  the  same  or  any  part  or  parts  thereof.  In  witness 
whereof  I  have  to  these  presents,  set  my  hand  and  seal 
this  nineteenth  day  of  November  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-one. 

(Signed)  Harriet  Douglas  Cruger.  [l.  s.] 

Sealed  and  delivered  in  pres- 
ence of  (the  word  "  fully" 
on  1st  page,  was  interlined 
before  execution.) 
Wm.  L.  Morris, 
Wm.  Douglas, 
Eliza  G.  Douglas. 
(Acknowledged  before  a  commissioner  of  deeds  the  twen- 
tieth day  of  November,  1841.) 

That,  during  the  sununer  and  fall  of  1841,  being  com- 
pelled to  remain  in  town  to  attend  to  his  business^  it  was 
his  wish  and  he  requested  his  wife  to  stay  with  him — but 
she  left  him  and  went  to  the  house  he  had  built  in  Herkimer 
county  and  in  this,  to  gratify  her,  he  acquiesced  in  the  first 

instance.    But,  on  a  second  occasion,  when  she  had  returned 
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1S44.  home,  he  forbad  her  leaving  him  again;  notwithstanding 
which,  in  the  beginning  of  September  she,  a  second  time, 
departed  for  the  country  and  had  ever  since  lived  apart  from 
DovoLAs.  him — ^thus  not  only  holding  four-fifths  of  the  income  of  the 
estate  at  her  separate  disposal,  but  exempting  herself  entirely 
from  the  authority  and  personal  control  of  her  husband. 
And  it  was  whilst  she  was  so  beyond  his  influence  and 
when  he  had  not  even  seen  her  for  a  long  time  that  she  exe- 
cuted the  deed  of  appointment  last  above  set  forth.  Which 
deed  was  prepared  by  George  W.  Strong,  Esq.,  then  and 
for  a  long  time  previous  the  solicitor  and  confidential  ad- 
viser of  his  wife  and  of  her  trust^s — who,  before  it  was 
executed,  submitted  a  draft  of  it  to  him,  who  candidly  stated 
his  objections  to  it.  But  he  was  informed  unless  this  deed 
was  accepted  none  other  would  be  executed — and  that,  on 
a  surrender  of  the  one  in  his  possession,  this  would  be  sub- 
stituted in  its  place ;  upon  which  he  consented  to  receive 
the  latter,  and  in  consideration  of  its  delivery  to  him,  as  a 
valid  and  complete  instrument,  he  accordingly  gave  up,  in 
exchange,  the  one  appointing  him  $3,000  a  year  from  the 
income  of  the  estate  for  life.  That,  after  the  existing  deed 
of  appointment  was  delivered  to  him,  he  applied  to  the  agent 
of  the  estate  for  a  balance  sheet,  by  which  he  could  become 
informed  what  the  half  of  the  income  amounted  to.  And 
although  he  had  repeatedly  himself  and  through  his"  solici- 
tors made  similar  applications  to  the  agent  and  the  trustees, 
they  refused  to  furnish  him  with  a  copy  of  said  accountant's 
report  or  to  give  any  information  concerning  the  estate  in 
their  charge  subject  to  the  operation  of  the  said  deed  of  ap- 
pointment in  his  favor. 

That  although  the  trustees,  through  their  agent,  with  the 
full  knowledge  and  consent  of  his  wife,  had,  from  time  to 
time,  during  the  past  twelve  months,  made  payment  to  him 
under  the  deed  and  had,  in  various  other  ways,  recognized, 
acted  on  and  confirmed  the  same,  yet  the  trustees  had  re- 
cently wholly  refused  compliance  and  had  repudiated  the 
contract,  sometimes  pretending  that  it  was  void  as  having 
been  made  under  a  post-nuptial  settlement  and  at  others,  that 
it  was  defective  because  the  trustees  were  not  parties  to  it 
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and  especially  that  it  was  not  valid,  as  having  been  procured      1844. 
by  duress  and  coercion.    All  which  he  denied. 

The  complainant  charged  that  the  present  trustees  of  the 
estate  had  been  and  were  wholly  regardless  of  their  duty  to  dovolas. 
manage  it  well  and  make  it  as  productive  as  possible;  and 
that  there  was  a  large  amount  of  the  capital  of  the  estate  ly- 
ing dead  or  producing  inadequate  returns  and  much  of  its 
income  in  arrears  and  uncollected.  And,  in  particular,  he 
designates : — 1st.  A  large  tract  of  land  in  the  state  of  Yir- 
ginia.  2d.  Three  lots  near  Fourteenth-street  in  the  city  of 
New  York.  3d.  The  great  body  of  the  land  in  Herkimer 
county. 

But  chiefly,  that  his  wife  became  entitled  on  the  29th  of 
June,  1840,  under  the  will  of  her  mother,  the  late  Mrs.  Mar- 
garet Douglas,  to  an  annuity,  payable  seihi-anoually,  of 
from  3  to  4,000  dollars  a  year ;  which  the  trustees  had  hith- 
erto neglected  to  gather  in  from  the  trustees  of  Mrs.  Douglas' 
estate,  although  the  said  estate  had  at  all  times  been  abund- 
antly able  to  pay  it.  Also  that  his  wife  was  entitled  to  receive 
from  the  estate  of  her  late  sister,  of  which  she,  with  the  said 
George  and  William  Douglas,  were  trustees,  a  large  sum  of 
money  amounting  to  $10,000  and  upwards.  And  that  his 
wife  had  a  just  claim  against  the  said  George  Douglas,  for 
between  60  and  70,000  dollars,  for  a  disproportion  of  their 
uncle's  estate,  irregularly  obtained  by  him. 

That  one  of  the  trustees  appointed  by  the  complainant  in 
his  post-nuptial  settlement,  Robert  Halliday,  was  dead; 
another  of  them,  James  Monroe,  had  resigned  and  been  re- 
leased from  the  trust ;  and  that  the  said  George  and  William 
Douglas  were  the  sole  remaining  trustees.  That  the  com- 
plainant named  them  originally  as  such  merely  out  of  compli- 
ment and  expressly  created  the  trust,  joint  and  several,  that 
they  might  not  be,  except  in  the  last  emergency,  called  on  to 
act.  For  that,  indeed,  they  were  wholly  ignorant  of  business, 
and  entirely  incompetent  to  perform  the  duties  of  trustees ;  in 
addition  to  which,  they  occupied  the  incongruous  relation  of 
cesiuis  que  trust  also,  inasmuch  as  their  sister,  besides 
making  her  will  to  that  effect,  had  uniformly  declared  that 
the  principal  of  the  estate  in  their  charge,  was  to  be  theirs, 
after  the  death  of  herself  and  husband. 
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1844.  That  after  the  deed,  appointing  to  him  one  half  of  the 

income,  had  been  delivered  to  him,  as  above  mentioned,  he 
continued  to  occupy  the  house  that  had  always  been  the 
residence  of  his  wife  and  himself  in  the  city  of  New  York, 
in  readiness  to  receive  her,  whenever  she  chose  to  return 
home ;  but  that  she  refused  to  do  so,  and  persisted  in  living 
with  one  or  the  other  of  her  brothers.  That,  upon  going 
to  the  south  in  February,  1842,  of  his  own  impulse  and 
with  the  advice  of  his  wife's  sister  he  addressed  to  her  a 
kind  and  affectionate  letter,  which  he  left  in  the  hands  of 
th|  Rev'd.  W.  W.  Philips,  by  whom  they  were  married, 
urging  her  to  return  home  and  be  there  to  welcome  him 
when  he  came  back.  This  letter,  his  wife  refused  even  to 
receive ;  notwithstanding  which,  he,  before  starting  on  his 
return,  wrote  another  letter,  addressed  to  Mrs.  Monroe,  to  be 
shown  to  her  sister — pointing  out  the  duties  of  a  wife,  the 
serious  injuries  she  was  inflicting  on  him  and  the  sin  she 
was  committing  herself,  and  entreating  her  to  be  at  home  to 
receive  him ;  but  it  was  all  in  vain.  And  he,  finding  that 
she  could  not  be  prevailed  upon  by  any  appeals  to  feeling, 
to  reason  or  to  a  sense  of  duty,  determined  no  longer  to  live 
in  the  house  alone  and,  therefore,  notified  the  trustees  of  the 
estate,  in  due  season,  that  be  should  not  continue  to  occupy 
their  town  residence  after  the  first  of  May  ensuing — and 
that  they  might  either  sell  or  rent  it,  as  would  be  most  ad- 
vantageous to  the  income.  In  like  manner,  and  for  the 
same  purposes  and  none  other,  he  had  given  up  to  them 
possession  of  the  house  in  Herkimer  county :  reserving  to 
himself  the  right,  in  each  instance,  of  occupying  either  or 
both  of  them  whenever  he  might  think  proper,  in  the  event 
of  their  not  being  so  disposed  of.  And  holding  them,  the 
said  trustees,  responsible  for  whatever  ought  to  be  the  avails 
to  the  estate.  At  the  same  time  that  the  complainant  thus 
declined  to  live  alone  in  these  houses,  he  avowed  his  readi- 
ness to  occupy  them  with  his  wife ;  declaring  that,  although 
he  should  not  compel  her  to  live  with  him,  he  never  would 
himself  consent  to  a  separation  and  expressed  his  decided 
disapprobation  of  her  residing  in  them  without  him ;  con- 
sidering it  but  proper,  if  she  withdrew  from  his  protection, 
that  she  should  remain  under  that  of  one  or  other  of  her 
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brothdrs.  In  despite  of  all  which  and  in  defiance  of  his 
just  authority  as  her  husband,  his  wife  had  passed  a  great 
part  of  last  summer  by  herself  in  the  house  in  the  country :  «. 

and  was  now  living  apart  from  him.  That  he  had  at  all  ^trnQLu. 
times  been  ready  to  live  with  his  wife,  in  performance  of  his 
duty,  faithfully  and  kindly,  according  to  their  marriage 
contract,  the  laws  of  the  country  and  the  precepts  of  their 
religion ;  but  that  she  had  wilfully  and  maliciously  deserted 
and  perversely  and  obstinately  avoided  him  and  refused  to 
fulfil  her  matrimonial  obligations — ^thereby  depriving  him 
of  her  society,  destroying  their  home  and  grievously  injuring 
his  feelings,  his  rights  and  his  character.  And  he  averred 
and  charged  that  there  was  no  just  reason  or  cause  whatso- 
ever why  his  said  wife  should  be  unwilling  or  refuse  to  live 
with  him.  That  he  was  no  party  to  any  deed  or  contract 
made  subsequently  to  his  cancellation  of  February  22d,  1840 ; 
but  had  accepted  of  them  or  acquiesced  in  them,  whether  for 
a  fifth  or  a  half  of  the  income,  for  the  sake  of  that  union  and 
harmony  which  he  had  not  found  in  return. 

That  he  had  been  advised  by  his  counsel  that  the  postpuup- 
tial  settlement,  hereinbefore  set  forth  and  therefore  insisted, 
that  said  post-nuptial  settlement  was  wholly  void  and  repug- 
nant to  the  revised  statutes  of  the  state  of  New  York  and  of 
no  force  or  efiect  upon  his  rights- as  the  husband  of  the  said 
Harriet  D.  Cruger ;  and  that  he  was  entitled,  as  such  hus- 
band, to  the  full  and  entire  possession,  control  and  owner- 
ship of  all  the  personal  estate  in  any  manner  owned  or 
claimed  by  the  said  Harriet  D.  Cruger  and  also  of  all  the 
income,  rents  and  profits  in  any  manner  arising  out  of  the 
real  estate  of  which  the  said  Harriet  D.  Cruger  was  seized 
or  possessed  or  of  which  the  said  Qeorge  Douglas  and  Wil- 
liam Douglas,  as  such  trustees  as  aforesaid  or  otherwise 
were  seised  or  possessed  for  the  use  and  in  the  right  of  the 
said  Harriet  D.  Cruger. 

That  there  were  in  the  possession  of  his  said  wife  various 
letters  written  by  her  to  him  at  sundry  times ;  and  also 
many  other  papers  and  documents,  which  were  delivered  to 
him  and  which  were  afterwards  loaned  to  her,  under  the 
express  promise  by  her  that  the  same  should  be  returned. 
That  there  were  also  in  the  possession  of  the  complainant's 
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1844.  wife  many  other  letters,  papers  and  documents  which  were 
or  might  become  material  to  the  matters  in  controversy. 
That  be  could  not  particularly  enumerate  the  said  letters : 
ftoDOLAi.  but  that,  among  the  said  papers  and  documents,  were  the  two 
wills  made  by  her,  the  one  on  July,  24th,  1833,  and  the 
other  on  February  14th,  1834 ;  the  note,  order  or  memo- 
randum in  writing  delivered  to  James  Monroe,  as  aforesaid, 
on  26th  October ;  and  the  deed  of  appointment  bearing  date 
November  2d,  1839 ;  the  opinion  given  by  George  W.  Strong, 
Esq.,  with  the  note  or  remarks  endorsed  thereon  by  the  com- 
plainant's said  wife  bearing  date  January  29th,  1841 ;  the 
letter  of  William  Bard,  Esq.  to  Captain  John  Whetten  dated 
November  27th,  1836 :  all  of  which  the  complainant  sub- 
mitted should  be  produced  or  accounted  for  and  such  of 
them  as  were  his  property  restored.  And  that  he  had  also 
frequently  and  in  a  friendly  manner  applied  to  the  said 
George  Douglas  and  William  Douglas  to  render  an  account 
of  all  the  estate,  real  and  personal,  whereof  they  had  charge, 
as  such  trustees  as  aforesaid,  and  of  the  rents,  profits  and 
income  thereof;  and  to  pay  him  over  such  portion  thereof 
and  let  him  into  the  enjoyment  of  such  parts  as  by  the  deed 
of  appointment  thereinbefore  last  recited  he  was  entitled  to, 
being  the  one-half  or  moiety  thereof. 

Prayer  :  That  an  account  be  decreed  to  be  taken  of  the 
said  trust  estate ;  and  of  what  the  same  was  now  composed. 
And  that  an  account  might  also  be  decreed  to  be  taken  of  the 
personal  estate ;  and  that,  whatever  balance  should  be  found 
due,  might  be  decreed  to  be  paid  to  the  said  complainant. 

And  that  the  said  post-nuptial  settlement  be  decreed  to  be 
void  and  insufficient  to  bar  the  rights  of  the  complainant  to 
the  free  and  entire  possession,  control  and  enjoyment  of  all 
the  personal  property  belonging  to  the  said  Harriet  D.  Cru- 
ger,  as  well  such  personal  property  as  was  owned  by  her, 
at  the  time  of  her  said  marriage,  as  aforesaid,  as  all  other 
personal  property  since  acquired  by  her,  by  increase  or  oth- 
erwise, whether  standing  in  her  name  or  in  the  names  of 
her  trustees,  for  her  use  and  benefit,  or  in  the  name  of  any 
other  person  whatsoever,  for  her  use  and  subject  to  her  con- 
trol. And  that,  if  the  court  should  deem  said  post-nuptial  set- 
tlement to  be  good  in  part  and  void  in  part,  then  that  this  court 
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might  decree  that  said  settlement  be  thenceforth  null  in  such      1844. 
parts  as  to  the  court  the  same  should  seem  invalid  and  ob- 
jectionable ;  and  that  he  be  restored  to  all  his  rights,  as  the 
husband  of  said  Harriet  D.  Cruger,  in  all  such  portions  of     wnoLAw, 
the  property  of  said  Harriet  D.  Cruger  as  were  not  affected 
or  controlled  by  said  settlement 

And  that  the  said  George  Douglas  and  William  Douglas, 
acting  as  trustees  under  the  said  settlement,  be  enjoined  from 
further  interfering  with  said  property  and  be  decreed  to  ac- 
count. 

And  that  the  said  George  Douglas  and  William  Douglas 
let  the  complainant  into  the  possession  and  enjoyment  of  the  • 

real  estate  belonging  to  the  said  Harriet  D.  Cruger. 

And  that  the  trustees  of  the  estate  might  also  be  enjoined 
and  restrained  from  proceeding,  in  any  way,  to  collect  the 
debts  contracted  to  the  said  estate,  as  hereinbefore  stated, 
by  the  complainant's  relatives  or  by  himself  on  their  ac- 
count. And  that  the  said  trustees  be  decreed  to  assign  the 
said  bonds  and  mortgages  to  him  in  due  form. 

That  in  case  the  said  trustees,  in  the  opinion  of  the  court, 
should  have  full  power  and  authority,  under  the  post-nuptial 
settlement  as  aforesaid,  to  act  as  such  trustees,  that  they  be 
directed  and  required  forthwith  to  proceed  to  demand  and 
recover  from  the  said  George  Douglas  the  property  in  his 
hands  belonging  to  the  complainant's  wife — ^and  that  they 
collect  in  the  same  with  all  due  diligence  and  invest  it ;  and 
that  they  be  decreed  to  convert  all  of  the  principal  into  pro- 
ductive property  and  to  manage  the  same  so  as  to  yield  the 
most  income ;  and  pay  whatever  arrearages  of  the  income  of 
the  said  estate  might  be  outstanding.  And  that  a  receiver  be 
appointed.  And  that  the  said  George  Douglas  and  William 
Douglas  might  be  enjoined  from  collecting,  &c.  And  that 
the  said  George  Douglas  and  William  Douglas  might  be  re- 
moved from  being  trustees,  under  the  said  marriage  settle- 
ment.   And  for  further  relief. 

The  defendants,  Mrs.  Cruger  and  George  and  William 
Douglas  put  in  a  joint  and  several  answer.  It  admitted  the 
marriage. 

The  defendant,  Harriet  D.  Cruger,  denied  that  the  com- 
plainant, on  his  said  marriage,  became  entitled  to  or  was  in- 
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1844*  *  Tested  with  the  personal  estate  or  the  iacome  of  her  real 
estate  for  life  or  daring  the  said  marriage. 
The  said  defendant,  Harriet  D.  Gruger,  further  answering 
POUOI.U.  aaid,  that  previously  to  her  acquaintance  with  the  complain- 
ant and  in  obedience  to  the  opinions  of  her  parents,  now  de- 
ceased, she  formed  a  resolution  to  keep  secured,  in  any  event, 
U  her  own  use,  during  her  life,  the  income  of  ber  whole 
estate ;  and  to  transmit  the  principal  thereof  unimpaired  to 
her  next  of  kin  and  heirs  at  law ;  and  never,  freely  or  wil- 
lingly, departed  therefrom  in  any  particular.  That  prior  to 
any  offer  of  marriage  the  said  complainant  and  this  defen- 
dant  had  conversed  concerning  the  practice  of  settling  the 
fortunes  of  married  women  to  their  own  separate  use ;  and, 
in  such  conversations,  the  complainant  expressed  great  aver- 
sion to  such  practice  and  asserted  that  the  husband  ought 
always  to  possess  an  absolute  control  over  the  wife's  pro- 
perty. That  the  said  complainant,  in  the  year  1823,  made 
to  the  defendant  a  proposal  of  marriage,  which  she,  for  the 
time,  declined ;  and  assigned,  as  one  reason,  his  opinions  in 
relation  to  the  settlement  of  the  fortunes  of  married  women. 
That  in  the  year  1826,  the  ^said  complainant  made  another 
proposal  of  marriage ;  and  in  making  such  proposal,  amongst 
other  things,  addressed  to  this  defendant,  in  writing,  the  fol- 
lowing language :  "  Nor  do  I  know  or  have  I  ever  inquired 
what  property  you  may  be  possessed  of  or  how  it  is  situa- 
ted ;  and  I  should  be  most  reluctant  to  forego  my  present 
independence,  with  no  other  expectation  than  to  exchange 
it  for  a  dependence  upon  that  property,  be  it  much  or  little ; 
which,  though  I  might  wish  it  to  be  placed  beyond  the  reach 
of  misfortune,  I  could  not  brook  to  be  beyond  the  pale  of  my 
control ;  since  I  should  deem  myself  competent  to  its  chaise, 
if  esteemed  by  others  worthy  to  be  entrusted  with  your 
person  and  your  happiness."  And  this  defendant  finding, 
by  the  terms  of  such  last  mentioned  proposition,  th%t  the 
complainant's  said  opinions  were  unchanged,  she  returned 
an  unequivocal  rejection.  That  within  a  very  short  time 
after  such  last  mentioned  proposal,  she  departed  on  a  visit 
to  Europe.  That  whilst  she  was  absent  in  Europe,  the  said 
complainant  visited  her  in  Scotland,  England  and  France. 
And  that,  on  those  occasions,  he  renewed  his  said  proposals 
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of  marriage.  That  this  defendant  steadily  adhered  to  her  1844. 
said  resolutions — and,  in  the  most  express  and  distinct  Ian- 
gaage,  announced  her  fixed  determination  never  to  contract 
matrimony  with  the  said  complainant,  unless  on  the  condi-  i>oT7aLAs. 
tion  of  her  whole  estate  being  duly  settled  to  her  own  use  in 
such  manner  as  to  exclude  a  husband  from  acquiring  any 
right  over  any  part  thereof  or  any  of  the  income  thereof. 
That  at  the  city  of  London,  upon  an  evening  in  the  month 
of  November,  1829,  the  complainant  did,  whilst  in  company 
with  this  defendant  and  several  other  persons,  privately 
place  in  the  hand  of  this  defendant  a  small  piece  of  paper, 
on  which  was  endorsed  in  pencil  writing,  « I  live  for  your 
happiness  :'^  and  within  which  was  written,  in  pencil,  the 
following  words,  <'  The  property  to  be  conveyed  to  trustees. 
The  income  for  the  joint  use  of  the  parties  and  of  the  sur- 
vivor.  The  principal  for  their  children ;  the  eldest  son  to 
bear  the  surname  of  Douglas." 

That  the  said  pencil  writing  produced  a  renewal  of  dis- 
cussion, whereupon  this  defendant  expressed  to  the  said  com- 
plainant her  entire  dissent  from  the  kind  of  settlement,  in 
case  of  a  marriage  between  him  and  this  defendant,  sugges- 
ted in  said  pencil  writing. 

That  such  discussions  were  from  time  to  time  still  con- 
tinued, until  the  said  complainant,  in  London,  in  or  about 
June,  1839,  expressly  relinquished  his  said  objection  to  a  set- 
tlement of  this  defendant's  estate  and  income  to  her  separate 
use ;  and  agreed  that  that  point  should  be  deemed  settled 
and  at  rest  and  that,  in  case  this  defendant  would  marry 
him,  all  the  property  of  this  defendant,  real  and  personal, 
and  all  income  thereof,  should  be  vested  in  truscees,  in  such 
manner  as  the  laws  of  the  state  of  New  York  required  and 
permitted  and  as  counsel  should  reasonably  advise  for  se- 
curing the  whole  principal  and  income  to  the  separate  use 
of  this  defendant,  during  such  expected  coverture,  free  from 
any  control  or  interference  of  the  said  complainemt  and  ex- 
cluding him  from  acquiring  any  right,  title  or  interest  in  any 
part  thereof  or  of  the  income ;  and  that  she  should  be  vested, 
notwithstanding  such  coverture,  with  the  fullest  powers  of 
control  and  disposition.  That,  at  the  time  of  making  such 
agreement,  he  observed  that  his  sole  objection  to  such  settle- 
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1844.  ment  was  his  repugnance  to  admit  himself  (o  be  unworthy 
of  confidence ;  that  if  the  settlement  to  be  executed  should 
be  executed  before  marriage,  it  would  be  published  to  all  who 
nouoLAB.  might  see  it  on  record ;  that  full  confidence  bad  not  been  re- 
posed in  him ;  and  he,  the  said  complainant,  therefore,  re- 
quested this  defendant  to  consent  that  the  formal  instrument 
required  to  make  such  settlement  efiectual  might  be  execu- 
ted after  and  not  prior  to  such  marriage.  And  she  acquiesced 
in  such  request — stating,  at  the  same  time,  that  although  she 
was  willing  that  the  said  settlement  should  he  made  in  the 
manner  most  agreeable  to  his  feelings,  yet,  she  would  expect 
it  to  be  made  in  a  proper,  legal  and  binding  way. 

That,  in  several  conversations  subsequently  and  prior  to 
the  said  marriage,  the  same  agreement  was,  in  general  terms, 
recognized  by  him  as  the  basis  of  his  suit  for  the  hand  of 
this  defendant.  And  the  same  continued  to  be  in  full  force 
at  the  time  of  such  marriage ;  and  had  never  since  been  can* 
celled  or  rescinded.  That  the  said  complainant  obtained 
the  consent  of  this  defendant  to  the  marriage  on  the  express 
condition  that  such  agreement  should  be  observed  and  per- 
formed by  him.  And  she  assented  to  the  marriage  in  full 
reliance  on  such  agreement  and  in  performance  thereof  on 
her  part.  That  almost  immediately  after  the  marriage  cere- 
mony had  been  performed,  Mr.  Robert  Halliday,  now  de- 
ceased, announced  to  this  defendant  that  the  said  complain- 
ant was  about  to  execute  a  settlement  of  her  property  to  her 
separate  use — and  invited  tois  defendant  into  the  next  room 
to  hear  it  read.  And  immediately  thereafter  the  said  com- 
plainant road  over  to  this  defendant  the  said  deed  of  mar- 
riage settlement,  bearing  date  June  29th,  1833,  in  the  said 
bill  of  complaint  set  forth  and  delivered  the  same  to  one  of 
the  said  trustees  then  present.  That  she  was  not  surprised 
at  the  making  of  such  deed  of  marriage  settlement,  as  in  said 
bill  untruly  suggested ;  although  she  was  somewhat  sur- 
prised at  the  time  and  place  selected  for  the  making  thereof. 
She  denied  that  she  did,  on  that  day  or  evening,  verbally  or 
otherwise,  give  to  the  said  complainant  the  entire  income  of 
her  estate  for  life  or  any  part  of  such  income  or  anything 
else  whatever ;  or  specially  or  otherwise  call  two  of  the  said 
.  trustees  or  any  person  or  persons  whomsoever  to  witness 
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any  such  gift,  or  any  gift  whatever,  from  this  defendant  to  tha       1844. 

said  complainant.    And  she  wholly  and  absolutely  denied 

the  allegation  in  said  bill  contained  touching  the  gift  therein 

alleged  to  have  been  made  by  her  to  the  said  complainant     "ouoLAi. 

in  return  for  such  settlement  deed.    But  she  said  that  after 

the  said  deed  was  executed,  she,  then  and  there,  did  request 

the  said  Robert  Halliday,  James  Monroe  and  other  persons 

then  present,  to  bear  witness  to  her  declaration  that  if  she 

should  die  that  night  or  before  having  an  opportunity  to 

make  a  will,  it  was  her  will  that  the  said  complainant  should 

enjoy  the  income  of  her  property  during  his  life.    And  that 

she  did  not,  on  that  evening,  make  or  intend  to  make  any 

gift  or  disposition  in  favor  of  the  said  complainant,  other 

than  a  verbal  or  nuncupative  last  will,  to  take  effect  at  her  « 

death  in  case  he  should  survive  her ;  and  she  then  and  long 

before  well  knew  that  wills  were  revocable ;  and  that  she  used 

that  revocable  form  of  disposition  in  conformity  with  her 

said  long  previously  conceived  determination  not  to  give  to 

her  husband  any  right  or  title  to  her  property  as  long  as 

she  lived. 

And  this  defendant  denied  that  the  said  complainant 
named  the  said  George  and  William  Douglas  a^  trustees 
out  of  compliment  or  otherwise — for  she  herself  named  her 
said  brothers  to  the  said  complainant  to  be  such  trustees. 

That  the  said  order  on  Robert  Halliday  dated  « Bloom- 
ingdale,  15th  July,  1833,''  was  signed  under  ^he  following 
circumstances,  that  is  to  say :  the  said  cosiplainant  stated 
to  this  defendant  that  there  was  some  ipconvenience  in  the 
then  existing  state  of  things ;  for  that  this  defendant,  being 
a  married  woman,  could  not  give  a  check  for  money  and 
that  he,  having  made  a  settlement  on  this  defendant,  could 
not  give  one.  This  defendaiaf  inquired  how  this  inconve^ 
nience  could  be  obviated  and  the  said  complainant  suggest* 
ed  that  this  defendant  should  give  him  an  order  on  her  said 
trustees  named  in  said  marriage  settlement,  to  the  end  that 
he  might  receive  the  income  of  her  estate  and  pay  it  out  as 
might  be  required.  That  it  was  her  desire  that  her  hus- 
band should  have  the  disbursement  of  her  income,  but  sub^ 
ject  to  her  said  separate  rights ;  and,  therefore,  she  at  once 
acquiesced  and  proceeded  to  draw  an  order  accordingly; 
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1844.  but  not  understanding  precisely  how  to  frame  the  same,  her 
said  husband  came  to  her  aid  and  wrote  the  said  order 
down  to  and  inchiding  the  word  "  receipt,"  in  duplicate,  one 
DouoLAi.  foj  himself  to  keep  and  one  to  be  left  with  the  said  Robert 
Halliday ;  whereupon  this  defendant  added  the  subsequent 
words  and  subscribed  it. 

She  denied  that  the  said  order  was  an  irrevocable  order 
or  appointment  or  that  the  same  was  in  fulfilment  or  con- 
firmation of  an  alleged  gift ;  on  the  contrary  that  the  same 
order  was  applied  for  and  given  merely  as  a  temporary  di- 
rection to  the  said  Robert  Halliday,  as  the  agent  and  acting 
trustee  and  for  the  purpose  of  supplying  her  said  husband 
with  means  of  disbursing  the  income  as  received  in  such 
manner  as  the  uses  of  this  defendant  might  require :  she  in- 
tending to  conform  herself,  as  far  as  reasonably  possible,  in 
all  things,  to  the  pleasure  of  her  said  husband.    But  she  did 
not  intend ;  nor  did  her  said  husband,  when  obtaining  the 
same  order,  intimate  in  any  way  that  the  same  was  or  should 
be  Irrevocable.    And  if  it  was  so  irrevocable  in  strictness  of 
law  and  was  intended  to  be  relied  on  as  such  by  her  said 
husband  at  that  time,  then  she,  this  defendant,  said  that  her 
said  husband,  in  obtaining  the  same,  took  an  unfair  and 
undue  advantage  of  her  ignorance  and  confidence  in  him ; 
and  that  the  same  order  was  therefore  fraudulent  and  void. 
That,  under  the  impulse  of  afiection  and  in  pursuance  of 
her  good  intentions  but  not  under  any  sense  of  obligation 
nor  believing  or  supposing  that  any  will  or  appointment  in 
the  nature  of  a  MriU  which  she  might  make  would  be  irre- 
vocable, she,  shortly  after  the  giving  of  such  order,  request- 
ed the  complainant  to  write  a  will  for  her ;  and  he  accord- 
ingly  drew  a  will  to  the  purport  stated  in  the  said  bill  and 
bearing  date  July  24th,  1833,  which  this  defendant  duly  ex- 
ecuted  and  delivered  it  to  the  said  complainant  for  safe 
keeping.    And  she  admitted  thai  the  said  order  on  the  said 
Robert  Halliday  and  the  said  last  will  were  left  in  the  hands 
of  this  defendant,  by  the  said  complaioant,  on  his  departure 
for  Scotland.    That  the  said  complainant  did,  during  his 
said  absence,  write  a  letter,  bearing  date  at  Edinburgh  in 
Scotland,  September  29th,  1834.    That  the  following  ex- 
tracts therefrom  contain,  according  to  the  best  judgment  of 
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this  defendant,  the  nearest  approach  to  the  sense  imputed  to  1844. 
said  letter  in  the  said  bill  of  complaint,  to  wit :  "  My  mind 
will  never  be  perfectly  at  ease  until  assured,  beyond  the 
reach  of  all  casualities,  that  at  no  period  of  my  existence,  pouolas. 
upon  no  contingency,  however  remote  or  improbable,  shall 
I  become  indebted,  without  the  power  of  requital,  to  others, 
for  the  means  of  a  gentlemanly  subsistence."  Again,  "  It  is 
time  now  that  I  should  choose  a  settled  mode  of  life,  neither 
my  temper  or  my  convictions,  my  pride  or  my  confirmed 
habits  will  allow  of  this  being  left  to  chance  or  the  govern- 
ment of  circumstances — ^nor  will  they  admit  of  any  plan  of 
which  idleness,  frivolity  or  insignificance  are  to  be  the 
characteristics.  On  my  return  home,  measures  must  be  defi- 
nitely taken  for  me  to  commence  the  career  of  a  professional 
man,  a  public  character  or  a  private  citizen.  The  decision 
must  be  upon  full  deliberation.  Deeply  concerned,  you  are 
called  to  the  counsel ; — be  it  my  part  to  lay  before  you,  in 
fitting,  business-like  though  perhaps  chilling  manner,  all 
the  circumstances  that  need  be  weighed  to  strike  the  ba- 
lance ;  and  yours  to  con  them  over  hourly  from  this  moment 
until  your  hand  is  again  in  mine  to  help  me  on  in  the  path 
you  choose. 

"  Consistently  with  that  longing  after  independence  I  have 
related,  my  situation  admits  of  but  one  pursuit — that  of  the 
law.  If  this  is  to  be  my  course,  the  first  step  on  my  return, 
should  be  the  removal  of  my  office  to  the  business  part  of 
the  city ;  and  then  my  mode  of  life  would  be  thus :  To  break- 
fast at  eight,  and  be  at  my  desk  at  nine  punctually — and  as 
the  clock  struck  three,  start  for  home,  the  dinner  being  served 
while  on  my  way.  Returning  at  four,  my  stay  in  the  after- 
noon would  be  until  dark  always,  and  frequently  until  ten 
at  night.  I  should  decline  all  invitations,  make  no  visits, 
and  resort  to  no  place  of  public  amusement :  but  be  indeed 
what  I  professed  to  be,  a  man  of  business.  The  great  com- 
petition in  New  York,  my  newness  there,  and  indeed  my 
marriage  itself  would  all  impose  this  assiduity  and  self-de- 
nial upon  me.  It  is  not  a  life  of  pleasure  or  perhaps  of  hap- 
piness, and  has  little  to  invite  but  stern  principles.  I,  how-  ^ 
ever,  have  done  it — and  although  now  surrounded  with 
temptations,  especially  of  your  society,  greater  than  formerly. 
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1844.  *^  I  trust  that  my  resolution  to  do  that  which  is  right  would  not 
fail  me.  The  reward  would  not  be  distinction  at  the  bar, 
for  princes  are  not  the  competitors :  but  it  would  enable  me, 
DouQLAB.  in  ihe  course  of  about  ten  years,  besides  supporting  myself 
and  helping  others^  to  acquire  property  enough  to  insure  an 
income  of  twelve  hundred  dollars  a  year,  and  that  would 
place  me  beyond  all  chance  of  ever  standing  in  need  of  fo- 
reign aid."     Again, 

"Before  leaving  New  York,  I  placed  in  your  hands  three 
papers,  with  a  request  that  you  would  look  them  over.  The 
first  was  the  order  upon  your  trustee  to  pay  to  me  the  income 
of  your  estate  as  it  accrued.  The  purpose  of  returning  you 
this,  was,  that  you  might,  if  you  choose,  revoke  the  steward- 
ship. It  was  accompanied  with  one  requisition  which  made 
it  irksome — that  of  a  minute  accounting  for  all  expenditures. 
Of  the  policy  even  of  such  reckoning,  I  have  ever  had  my 
doubts.  In  one's  own  case,  besides  the  incessant  loss  of 
time,  trouble  and  perplexity  it  occasions,  I  know  of  no  mo- 
tive for  it,  except  that  we  doubt  our  own  good  purposes  in 
spending  and  so  keep  up  this  frail  check ;  with  regard  to 
others,  it  directly  conreys  the  imputation  that  they  may 
misapply  our  money.  For  the  purposes  of  real  economy,  it  • 
is  enough  that  we  previously  determine  upon  the  amount 
of  our  annual  disbursements,  whether  it  be  the  limit  of  our 
income  or  any  thing  short  of  it — and  then,  by  memoranda 
'  of  large  payments,  and  a  periodical  general  computation  of 
current  expenses,  see  that  we  keep  within  it.  But  to  worry 
for  an  hour  over  confused  pencil  marks  or  petty  accounts, 
for  the  price  of  a  turnip  or  a  piece  of  tape,  is  decidedly  bad 
economy;  for,  the  same  time  applied  to  earning  money 
would  answer  ten  times  as  well — and  the  worst  of  the  prac- 
tice is,  that  it  becomes  a  superstition  and  an  inveterate  habit. 
It  was  melancholy  to  see  the  piles  of  account  books  my  poor 
father  left,  containing  the  most  scrupulously  minute  entries 
of  daily  expenses,  his  princely  estates  '  running  to  ruin  the 
while.'  You  proposed,  at  one  time,  to  give  me  the  whole  of 
your  share  of  your  sister  Margaret's  estate, — ^then  the  inconie 
«  of  it — and  latterly,  four-fifths  of  the  income,  to  be  disposed 
of  by  me,  without  accounting  for  it  to  you.  This  implies 
that  for  the  rest  of  your  income,  rigid  and  detailed  accounts 
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I*  are  to  be  rendered ;  and  further,  that  there  may  be  uses  of  1844. 
the  money  I  might  wish  to  conceal  from  you.  There  are 
none  such  :  Heaven  forfend  there  ever  should  be.  I  have 
no  vicious  tastes  to  gratify,  and  no  sinister  purposes  to  sub*  douglas. 
serve.  Neither  of  my  own,  nor  of  your  money,  shall  I  ever 
wish  to  spend  any,  without  your  knowledge  and  approba- 
tion. Take  away  this  poignard  of  ice  from  between  us — it 
is  brittle,  but  it  is  cold.  It  portends  that  you  and  I  are  not 
one,  and  curdles  the  confidence  that  should  flow  to  and  fro. 
I  desire  no  interests  separate  from  yours,  for  I  love  you,  and 
we  are  married.  Although  accounting  in  detail  be  irksome 
and  humiliating,  yet,  I  wish  for  the  use  of  no  part  of  your 
property  that  shall  be  unknown,  and  so  the  fruitful  source 
of  suspicion  to  yourself  Again  :  "  The  last  of  these  impor* 
tant  papers  was  your  will :  as  far  as  delicacy  would  permit, 
I  had  before  intimated  to  you  my  wish  to  have  it  executed 
anew.  You  will  remember  it  was  but  a  rough  draft,  inten- 
ded to  be  engrossed  in  your  own  hand  writing,  which  I  had 
prepared  at  your  instance.  My  reason  for  wishing  it  altered 
was,  that  the  manuscript  was  mine.  The  credit  of  the  act 
I  desired  to  be  wholly  yours :  whereas,  remaining  in  my 
hand- writing,  it  would  bear  the  appearance  of  importunity 
or  dictation  on  my  part — both  of  which,  I  aver,  are  foreign 
to  my  nature.  That  the  instrument  was  defectively  execu- 
ted, was  a  suggestion  of  Mr.  Halliday's,  of  his  own  accord. 
When  appealed  to,  I  confirmed  his  objection.  You  declared 
you  would  make  a  new  one,  or  if  you  did  not,  that  your  bro- 
thers and  sister  would  never  dispute  it,  that  would  depend 
not  upon  them,  but  upon  the  decision  of  the  law,  and  the 
duty  of  executors ;  or  even  were  they  to  assent,  I  should  not, 
perhaps,  be  willing  to  receive  from  their  forbearance  what 
I  might  be  willing  to  accept  from  your  affection.  Under 
any  circumstances,  a  will  is  the  most  unstable  of  all  things ; 
a  new  one  may  be  made  every  day  or  every  hour  in  one's 
life ;  but  when  we  superadd  doubts  of  its  validity,  its  pro- 
visions are  the  last  dependencies  we  should  ever  look  for- 
ward to.  When  we  meet  again,  tell  me  directly  that  yours 
is  destroyed  and  I  shalPbe  better  satisfied  than  under  a 
knowledge  that  it  subsists  as  my  autograph  or  your  imper- 
fect design ;  and  I  will  take  my  measures  for  life  accordingly. 
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1844.       "  Reflect  well  and  dispassionately  on  all  I  have  said,  and 
when  your  mind  is  maturely  made  up,  do  whatever  you  con- 
clude, ere  I  get  back,  perfectly,  completely,  and  may  the  Gk)d 
DOUGLAS.     q{  Heaven  vouchsafe  to  your  acts  all  the  happy  results  de- 
sired by  a  love  such  as  that  of  your 

"  Husband  and  Friend." 

He,  the  said  complainant,  in  the  said  letter,  also,  uses  the 
following  language,  to  wit :  ''  My  repugnance  was  alone  to 
sign  any  document  proclaiming  to  the  world  a  doubt  of  my 
honest  affection  before  marriage  or  of  my  honorable  cou' 
duct  afterwards.  Little,  however,  did  I  expect  this  instru- 
ment to  be  singled  out  for  suspicion.  I  know  it  to  be  all- 
sufficient  and  done  in  the  best  faith ;  but  now,  in  addition 
to  the  explanations  heretofore  given,  I  can  do  no  more  than 
tender  the  inclosed  means  of  dispelling  all  doubt." 

That  within  the  said  letter  of  September  29th,  1834,  there 
was  enclosed  a  letter  in  the  proper  hand- writing  of  the  said 
complainant,  in  the  words  and  figures  following,  to  wit : 

«  Edinburgh,  29th  Sept.,  1834.— To  Robert  HaUidayt^ 
Esq,  Dear  Sir :  Understanding  that  doubts  have  been  en- 
tertained as  to  the  comprehensiveness  of  the  post-nuptial 
settlement  I  executed  of  Mrs.  Cruger's  property,  I  conceive 
it  to  be  your  duty,  as  it  certainly  is  my  desire,  that  another 
be  drawn  out  with  every  formality  of  the  law,  to  quiet  all 
misgivings,  so  that  I  may  execute  it  immediately  on  land- 
ing again  in  New  York.    Very  sincerely,  yours,  &c. 

«  H.  N.  Cruger,  Jr." 

That  the  said  complainant,  whilst  thus  absent,  also  sent 
to  this  defendant  a  paper  purporting  to  be  a  journal  of  re- 
flections and  events  occurring  at  sea  on  his  voyage  to  Eu- 
rope, in  his  own  hand- writing,  in  the  form  of  a  letter  to  this 
defendant :  in  which,  under  the  date  of  May  14th,  in  the 
year  last  aforesaid,  the  said  complainant,  referring  to  the 
said  deed  of  settlement,  used  the  following  language : 

'<  And  now  to  extract  a  thorn  in  my  side.  You  have 
asked  me  often  to  speak  out  and  not  be  calm  and  silent : 
and  if  the  thoughts  do  come,  it  perhaps  is  best  you  should 
know  theoL  As  I  shall  never  ask  for  that  confidence  which 
your  generosity  might  bestow  or  my  character  entitle  me 
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^  to  or  which  may  be  due  to  the  identity  of  interests  and  in-  1844 
timate  relation  existing  between  us,  so  I  shall  ever  feel 
keenly  sensitive  to  anything  that  has  a  contrary  look.  Per- 
haps the  explanation  I  gave  you  a  day  or  two  before  com-  i»wa»A«- 
ing  away,  as  to  the  words  you  pointed  out  in  the  settlement 
of  your  property,  as  it  was  brief  and  hasty,  may  not  have 
proved  entirely  conclusive  and  satisfactory.  The  words 
were, '  so  that  she  may  enjoy  and  dispose  of  the  same,  as 
it  came  from  her  parents  and  sister  or  may  hereafter  in  any 
manner  accrue  to  her ;'  and  the  doubt  was,  whether  the 
specification  of  <  parents  and  sister'  might  not  restrain  the 
generality  of  the  other  words,  so  as  to  exclude  any  other 
property  heretofore  acquired  in  a  different  manner — as,  for 
instance,  from  your  uncle.  Of  course,  the  question  could 
not  embrace  anything  hereafter  to  accrue,  for  the  terms  ex- 
pressly include  such  acquisition,  made  "  in  any  manner." 
Then  as  to  the  property  you  have  hitherto  received  from 
your  uncle,  being  the  only  property  you  have  received, 
seemingly,  from  any  other  source  than  your  '  parents  and 
sister.'  In  legal  construction,  you  have  derived  even  this 
from  your  parents,  for  it  came  to  you  in  right  of  your  fitther 
and  through  him  solely  by  the  terms  of  your  micle's  trust 
settlement.  But  again,  the  rule  of  construing  a  legal  in- 
strument is  that  all  the  parts  are  to  be  taken  together  to 
determine  the  meaning  of  the  maker  and  not  an  isolated 
sentence.  Now,  in  the  beginning  of  the  paper,  I  had  <  free- 
ly, fully  and  unreservedly  restored  to  you  all  the  estate 
theretofore  owned  by  you  or  which  you  might  thereafter 
acquire ;'  and  such  language,  I  conceive,  eonvej^s,  most 
strongly,  what  certainly  was  my  intention,  «  total  abdica- 
cation  of  all  interest  or  right  in  your  property,  in  possession 
or  expectancy  whencesoever  derived  or  howsoever  situated. 
And  I  can  only  add,  that  1  shall  be  prompt,  at  any  time 
and  in  any  manner,  upon  the  slightest  suggestion,  to  make 
your  property,  if  possible,  more  secure  for  *  heirs  you  know 
not  whom,'  or  for  those  who  are  already  sure  of  a  pernicious 
superabundance;  trusting,  as  of  couise,  they  must  be  nearer 
and  dearer  to  you  than  I  am,  so  also  that  they  will  make  a 
better  use  of  it  (which  alone  makes  it  worth  preserving,) 
Vol.  IV.— 60 


CftUGfiE 
V, 


474  CASES  IN  THE 

1844.       '^  than  I  should— at  least  as  good  a  use  as  George  is  making 
of  his." 
And  this  defendant,  further  answering,  said,  that  she  did 
DOUGLAS     address  to  the  said  complainant  a .  letter,  dated  July  16, 
1834,  in  reply  to  the  said  Journal  at  sea ;  and  which  was 
her  first  letter  after  he  left  said  order  and  will  in  '  her  pos- 
session.   And  she  admitted  that  she  did  in  such  letter  use 
the  words  "  the  interest  of  all  my  property  you  shall  have 
as  long  as  you  live,"  as  mentioned  in  the  said  bill ;  but  she 
said  that  the  true  intent  and  meaning  of  these  words  were, 
by  the  other  matters  in  said  letter,  fully  explained  and 
shown  to  be,  that  he  by  living  with  her,  would  actually 
«njoy  the  said  income,  although  he  would  have  no  legal  or 
equitable  ownership  thereof.    That,  among  other  things, 
the  last  mentioned  letter  contained  the  following  matter: 
"  I  came  to  the  part  you  call  taking  a  thorn  from  your  side. 
And  I  read  the  feeling  that  had  been  rankling  in  your 
bceast  since  I  spoke  to  you  of  a  sentence  in  the  marriage 
settlement :  and  I  read  on  without  pain  or  misunderstand- 
ing of  what  you  wished  me  to  do,  your  fuller  explanation 
of  that  sentence  and  declaration  of  being  ready  at  any  time 
and  in  any  manner  to  make  my  property,  if  possible,  more 
secure;  but  why  did  you  end  this  last  thus :  <  for  heirs  you 
know  not  whom,'  or  <for  those  who  are  already  sure  of  a 
pernicious  superabundance  trusting,   as  of  course,  they 
must  be  nearer  and  dearer  to  you  than  I  am,  so  also,  that 
they  wiQ  make  a  better  use  of  it  than  I  should  or,  at  least, 
as  good  a  use  as  George  is  making  of  his.'    Oh  !  how  this 
and  what  followed  changed  the   spirit  of  my  dream." 
Again—'  Mr.  Haliiday  was  the  author  of  the  doubt  on  that 
sentence,  though  he  forbid  me  to  mention  his  name :  but  I 
thought  I  had  done  so.    I  have  no  suspicions  of  you ;  no 
want  of  confidence,  so  help  me  Heaven.    My  marriage  set- 
tlement was  such  as  1  had  always  resolved  it  should  be,  a 
security  of  the  abstract  rights  my  parents  had  left  me: 
which  I  think  I  have  no  right  to  alienate  or  you  to  wish 
me  to  do  than  taking  the  eyes  out  of  my  head  and  give 
them  to  you  literally,  because  1  had  committed  my  person 
to  you." 

That  such  last  mentioned  letter  was  extorted  from  her, 
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by  the  indications  of  dissatisfaction  on  the  part  of  the  said      1844. 
complainant  referred  to  in  such  letter  and  by  a  consequent 
apprehension  that  his  affections  were  becoming  alienated 
from  her.    She,  therefore,  insisted  that  her  said  letter  could     dovglas. 
not  be  justly  regarded  as  a  freehand  voluntary  gift  of  the 
income  or  of  any  part  thereof.    That  the  said  complainant 
returned  to  New  York,  December  6th,  1834  and  having,  on 
his  own  request,  received  the  said  order  from  this  defen- 
dant, proceeded  as  before  in  the  receipt  and  disbursement  of 
the  income  of  this  defendant's  property.    That  afterwards 
and  on  February  14th,  1835,  she,  at  the  special  instance 
and  request  of  the  said  complainant,  copied  her  said  will  of 
July,  1833,  except  as  to  the  date  and  executed  the  same 
copy  in  due  form  of  law,  as  her  last  will  and  testament,  in 
the  presence  of  three  attesting  witnesses.    She  denied  that 
the  said  wills  were  or  that  either  of  them  was  executed  in 
pursuance  of  any  agreement.    That  the  first  and  the  latter 
were  the  expression  of  this  defendant's  will  and  pleasure 
that  in  case  her  said  husband  should  survive  her,  this  de- 
fendant, he  should,  fix>m  and  after  her  death,  enjoy  the  in- 
come of  her  said  property,  so  far  at  least  as  any  will  which 
she  could  execute  was  adequate  to  give  him  that  right 
And  this  is  her  present  will ;  and  she  has  no  present  inten- 
tion of  ever  revoking  the  same.    That  in  the  year  1836, 
shortly  prior  to  and  in  anticipation  of  the  usual  annual  set- 
tlement of  her  estate,  on  the  twenty-ninth  day  of  June,  that 
being  the  anniversary  of  her  birth  and  marriage,  the  said 
Robert  Halliday,  as  acting  trustee  of  her  said  estate,  an- 
nounced that  the  sums  drawn  from  him  by  the  said  com- 
plainant, had  exceeded  the  income  of  this  defendant's  said 
estate  and  enroached  on  the  capital  many  thousand  of  dol- 
lars ;  that,  thereupon,  the  said  complainant  entered  upon 
the  examination  of  the  accounts  of  said  estate  and  so  stated 
the  same  as  to  reduce  the  said  excess  to  $2,785  22.    And 
this  defendant  admitted  that  the  said  complainant,  on  that 
occasion,  did  pay  to  the  said  trustees  such  last  mentioned  sum 
of  money  and  also  $1,080  60,  being  for  principal  and  interest 
of  money  lent  by  her  said  trustees  on  bond  and  mortgage 
without  her  knowledge  and  consent,  but  by  direction  of  said 
complainant  to  Henry  N.  Cruger,  the  uncle  of  the  said 
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1844.      complainant :  all  of  which  was  done  to  make  good  the  ca- 
pital of  her  said  estate.    And,  also,  admitted  that  the  said 
complainant  repaid  to  William  Douglas  $1,000,  theretofore 
DouoLii.     borrowed  by  the  said  complainant.    But  she  denied  that 
the  $1,000  borrowed  from  the  said  William  Douglas  or  any 
part  thereof  was  applied  for  the  purchase  cf  horses  for  her 
use  although  she  admitted  that  she  had  some  use  of  the 
horses  which  were  purchased  therewith,  by  the  complain- 
ant   And  this  defendant  had  no  reason  to  believe,  did  not 
believe  and,  therefore,  denied  that  the  said  payments  by  the 
said  complainant  or  any  of  them  or  any  part  thereof  were 
or  was  made  by  the  said  complainant  in  consideration  of 
or  on  the  faith  of  his  having  the  whole  income  of  her  estate 
for  life  or  any  part  of  such  income.    That  during  the  time 
that  such  adjustment  of  accounts  was  progressing,  the  said 
complainant  evinced  great  dissatisfaction  at  being  thus  ob- 
liged, as  he  considered  it,  to  state  minute  and  particular 
accounts  of  the  moneys  disbursed  by  him  and  made  this 
defendant  very  unhappy  by  his  conduct,  absenting  himself 
from  her  society  and  complaining  of  the  labor  so  imposed 
on  him  and  of  this  defendant's  want  of  confidence.    That 
he,  again,  during  such  absences,  presented  to  this  defendant 
a  view  of  the  sufferings  which  would  result  to  her  from  his 
appljring  himself  to  business ;  that  among  other  intimations 
to  that  effect,  he»  said  complainant,  on  the  nineteenth  day 
of  June,  in  the  year  last  aforesaid,  addressed  to  this  defen- 
dant, at  Statea  Island,  (Richmond  County,)  where  she  was 
then  residing,  a  letter  containing  the  following  matter: 
«  You  know  my  reasons,  for  not  coming  to  Staten  Island— 
and  if  this  much  is  irksome  to  you,  how  would  you  bear 
the  pre-occupation  and  absence  of  a  regular  man  of  busi- 
ness ?    Whatever  you  wish  me  to  be— whatever  may  con- 
duce most  to  your  happiness — choose  far  yourself  and  you 
hove  the  proud  satisfaction  of  knowing  that  want  of  capa- 
city on  my  part  does  not  prevent ;  but  when  your  choice  is 
made,  let  there  be  no  half  way  measures  and  no  repinings, 
for  they  would  be  unworthy  on  each  side."    And  whilst 
such  accounts  were  being  examined,  the  said  complainant 
ui^ed  this  defendant  to  write  a  letter  to  the  said  trustees 
other  than  said  Halliday,  inquiring  of  them  whether  they 
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had  accepted  their  said  appoiDtment  and,  in  that  event,  re-      1844. 

quiring  them  to  take  an  active  part  in  the  management  of 

ber  said  estate,  in  order  to  preserve  it  from  injury ;  and,  on 

her  declining  so  to  do,  the  said  complainant  himself  ad*     douqlai. 

dressed  to  them  a  letter,  dated  the  second  day  of  May  in 

the  year  last  aforesaid,  containing  the  latter  request  and, 

also,  the  following  matter :  ^<  Doubts  having  been  entertained 

of  the  sufficiency  of  the  post-nuptial  settlement,  drawn  up 

by  me,  the  fiist  subject  for  your  consideration  will  be  the 

expediency  of  having  another  prepared  and  I  shall  be  ready 

to  execute  it  in  whatever  terms  it  may  be  couched." 

That  the  said  complainant,  for  the  purpose,  as  she  believes 
and  charges,  of  vexing  and  annoying  her  and  thereby  forc- 
ing her  to  settle  upon  him  her  income  or  some  part  thereof, 
did,  on  the  thirteenth  day  of  June  in  the  year  last  aforesaid, 
send  to  this  defendant  and  her  sister,  Mrs.  James  Munroe, 
some  business  letters  which  had  been  received  from  Europe 
and  a  letter  from  himself,  in  the  following  words : 

New  York,  13  June,  '33. 
To  Mrs,  Cruger  and  Mrs,  Munroe : 

'<  I  wish  you,  dear  ladies,  to  take  the  accompanying  letters 
into  consideration,  in  connection  with  those  previously  re- 
ceived, in  order  to  deterpaine  whether  your  family  should 
send  an  agent  out  to  Edinbro'  to  represent  them,  on  the  ap- 
proaching final  settlement  of  your  uncle's  estate. 

"Should  you  determine  affirmatively,  I  shall  be  glad  to 
be  preferred  to  the  office. 

"  My  object  in  going  would  be  to  earn  for  myself  a  little 
money ;  for  I  desire  to  be  out  of  debt,  and  should  like  before 
I  die,  to  enjoy  the  feeling  of  absolute  independence  and 
gratify  the  natural  craving  of  the  human  breast  to  be  the 
possessor  of  some  property. 

"  This  being  the  motive,  of  course  there  would  be  an  im- 
propriety in  my  expressing  an  opinion  as  to  the  expediency 
of  your  employing  an  agent,  and  I  must  refer  it  to  your 
family  councils  exclusively.  You  will,  I  trust,  pardon  my 
suggestion  however,  that  a  decision  should  be  soon  made. 

"  The  suffering  I  shall  have  to  undergo,  and  the  sacrifices 
I  must  make,  are  but  a  part  of  the  condition  of  a  poor  man ; 
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1844.       ^  and  I  beg  of  you  to  regard  it  but  in  one  point  of  view^-a 
a  means  of  bettering  me  in  pecuniary  circumstances. 

"  Your  friend  indeed, 
«»««*•*■  H.  D.  Cruoer." 

That  about  the  same  time,  this  defendant  received  from 
the  hands  of  the  said  complainant,  or  in  an  envelope,  the 
said  order  for  her  income.  That,  although  as  yet  fully  de- 
termined not  to  give  to  said  complainant  the  legal  right  to 
her  income,  she  was  very  willing  to  render  the  manner  of 
its  receipt  and  disbursement  agreeable  to  him :  and,  therefore, 
and  for  no  other  cause  and  not  with  any  view  to  confirm 
any  former  order  or  make  an  irrevocable  appointment  in 
respect  to  her  said  income,  she  gave  to  the  said  complainant 
the  paper  dated  June  29th,  1835,  in  the  said  bill  mentioned. 
But  the  said  paper  was  given  whilst  she  was  in  great  dis- 
tress of  mind  from  the  said  annoyances  and  his  manifesta- 
tions of  anger  and  discontent ;  and  that  the  sag^ie  was  in 
fact  extorted  from  her  by  the  said  complainant,  by  means  of 
his  murmurings,  neglects  and  unkindnesses ;  and  that  the 
only  difference  which  the  same  paper  was  understood  to 
make  or  did  make,  in  respect  to  the  receipt  of  the  said  in- 
come by  the  said  complainant,  was  to  relieve  him  from  the 
necessity  of  keeping  minute  accounts  and  to  permit  him  to 
spend,  without  regard  to  this  defendant's  wishes,  a  portion 
of  the  income  from  her  sister  Margaret's  estate  and  to  allow 
a  general  method  of  accounting  to  this  defendant  when  she 
should  see  fit  to  require  accounts. 

That  she  did  not  recall  her  said  order  from  her  said  trus- 
tees without  notice  to  the  complainant,  but  in  July,  1836,  she 
withdrew  the  agency  of  her  estate  from  Halliday  and  ap- 
pointed Francis  Brown  as  agent ;  and  upon  the  same  occa- 
sion she  also  withdrew  from  the  hands  of  the  said  Halliday 
his  duplicate  of  the  said  order.  That  she  did  not  give  the 
complainant  any  prior  notice  of  such  change ;  but  she  did 
notify  him  thereof  and  of  the  causes  thereof  immediately 
after  such  change  was  made  by  a  letter  bearing  date  July 
2rth,  1836 :  being  the  same  letter  of  that  date  incorrectly 
stated  to  have  been  written  in  the  course  of  a  long  correspon- 
dence on  that  subject.  That  the  said  complainant,  on  re- 
ceiving such  notice  from  this  defendant,  became  greatly  ex- 
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cited  and  addressed  to  this  defendant  a  letter,  in  the  foHow-  1844. 
ing  words :  "  29th  July^  1836.  Instead  of  yourself,  my  dear 
Harriet,  to  welcome  me  last  evening,  as  I  bad  eagerly  ex- 
pected, 1  found  your  letter  of  the  day  before,  which  has  well  douolai. 
nigh  turned  me  out  of  your  house.  Grod  in  his  mercy  forgive 
you  for  the  agony  and  humiliation  it  is  inflicting  on  me, 
whose  bosom  was  fraught  with  the  kindliest  thoughts  and 
purposes  toward  you.  Not  for  three  times  your  whole  for- 
tune, dedicated  to  the  best  and  wisest  uses,  would  I  have 
made  even  a  stranger  suffer  so  much  as  I  am  now  undergo- 
ing. Until  Monday  morning  I  will  wait  for  you  either  to 
confirm  or  recall  that  letter :  and,  in  the  meantime,  shall 
neither  act  or  decide  upon  its  contents.  But  merely  for  your 
own  sake,  solemnly  urge  you  to  consider  well  for  whcU  it  is 
you  are  on  the  brink  of  sacrificing  your  own  respectability 
and  happiness  and  that  of  your  unoffending  and  still  de- 
votedly attached  husband,  Henry  D.  Cruger." 

That  the  said  complainant,  on  the  said  Monday,  left  the 
^ouse  of  this  defendant  and  went  to  board  with  a  Mrs. 
Forest,  in  the  upper  part  of  the  city — and  gave  this  defen- 
dant notice  that  he  had  done  so  because  she  would  not  re- 
voke her  said  determination  to  economise  in  her  expendi- 
tures ;  incorrectly  alleging  that  it  was  a  measure  of  self-re- 
spect and  an  effectual  compliance  with  this  defendant's 
wishes.  And  the  said  complainant  not  only  invited  this 
defendant  to  go  and  reside  with  him,  at  his  said  lodgings, 
but  insisted  that  she  was  bound  so  to  do.  That  the  said 
complainant,  whilst  so  boarding  at  said  Mrs.  Forest's,  stated 
that  he  was  about  resuming  the  practice  of  the  law ;  and 
was  constantly  addressing  to  this  defendant  letters  relative 
to  her  property.  That  being  much  distressed,  she  requested 
William  Bard,  Esq.,  to  call  on  the  said  complainant  and 
explain  to  him  the  unreasonableness  of  his  said  conduct — 
and  endeavored  to  persuade  him  to  return  to  his  home. 
That  upon  that  occasion  the  said  complainant  addressed  a 
letter  on  the  subject  to  the  said  James  Munroe,  then  one  of 
her  trustees,  urging  the  necessity  of  having  his  said  accounts 
of  the  disbursement  of  this  defendant's  income  settled  and 
approved,  and  concluding  this — "  With  my  accounts  settled, 
then  the  order  to  her  trustees  made  unchangeable  and  with- 
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1844.  ''  out  accouQtabiIit7,  and  the  appointment  of  myself  as  faer 
agent,  I  believe  we  can  again  be  united  and  permanently 
happy.  Until  the  first  requisite  is  complied  with,  we  must 
D0D0LA8.  remaun  apart ;  and  without  the  other  two,  I  can  but  say  she 
is  welcome  to  a  full  share  of  all  I  can  earn  by  my  industry." 
That  she  refused  to  yield  to  his  requisitions,  except  as  to 
settling  accounts;  upon  which  the  said  complainant  ad- 
dressed her  a  letter  in  the  following  words : 

Sunday  Night,  7  Aug.  '36. 

"  My  Dear  Harriet : — My  uncle  informed  me  last  evening, 
with  deep  distress,  that  his  mediation  had  been  in  vain,  as 
you  refused  to  do  anything  unless  I '  would  return  to  you 
and  trust  to  your  confidence  and  affection.'  He  also  ex- 
pressed the  opinion  that  our  friends  could  be  of  no  use  or 
anything  be  accomplished  unless  we  came  together  in  a 
spirit  of  mutual  concession. 

<' Through  the  long  hours  of  a  sleepless  night  and  of  this 
sacred  day  I  have  communed  with  my  inmost  soul  under 
the  teachings  of  religion  and  affection,  and  am  now  resolved 
to  do  my  utmost  to  remedy  this  horrid  state  of  things. 

"I  will  meet  you  on  your  own  terms.  I  will  confide  in 
the  affection,  honor  and  generosity  of  my  wife — and  God 
grant,  for  her  own  sake,  that  she  may  justify  that  confidence^ 
Whatever  you  mean  to  do,  let  me  beseech  you  to  do  it  the 
instant  we  are  re-united,  that  the  whole  matter  may  be  once 
and  forever  folded  down  and  the  past  consigned  to  oblivion. 
We  will,  then,  if  agreeable  to  you,  immediately  leave  town 
for  Henderson,  after  giving  directions  to  Mrs.  Peckwell  what 
furniture  is  to  be  packed  up  for  the  country ;  and  I  devotedly 
hope  and  pray  that  this  may  be  the  auspicious  exodus  of  a 
mutual  happiness,  never  to  be  disturbed  again  during  life. 

"  In  all  truth  and  sincerity, 

"  Your  devoted  husband, 

Henry  D.  Cruger." 

That  the  said  complainant  returned  from  Mrs.  Forest's  to 
the  house  number  56  in  Broadway,  on  or  about  the  eighth 
day  of  August  in  the  year  last  aforesaid.  And,  on  such 
return,  the  said  complainant  produced  a  formal  document, 
ready  for  this  defendant's  signature,  which  was  intended  to 
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settle  some  part  of  her  property  irrevocably  on  him — and  1844. 
required  that  this  defendant  should  execnte  the  same.  That 
she  positvely  refused  to  sign  or  execute  the  said  document; 
and,  after  some  discussion,  finding  that  this  defendant  could  douola*. 
not  be  induced  to  recede  from  such  refsual,  the  said  com- 
plianant  stated  that  he  would  stand  on  his  rights  and  that  the 
order  which  he  already  had — ^meaning  the  said  order  of  July, 
1833 — was  irrevocable ;  which  this  defendant  supposed  to 
be  a  true  statement.  And,  thereupon,  taking  from  its  place 
of  deposit  the  said  duplicate  of  such  order,  which  she  had 
80  withdrawn  from  the  said  Halliday,  she  handed  it  to 
the  said  Halliday ;  saying  to  him,  in  the  presence  of  the 
complainant  and  the  said  James  Monroe,  as  nearly  as  this 
defendant  can  now  remember  her  words :  ^<  There  Mr.  Hal- 
liday, pay  the  whole  income  to  Mr.  Cruger.  I  will  sooner 
beg  my  bread  from  door  to  door,  than  touch  a  dollar  of  it.^ 

That,  on  the  same  day,  after  the  said  Messieurs  Monroe 
and  Halliday  had  left  said  house,  and  no  other  person  being 
present,  under  the  influence  of  the  same  feeling,  she  ad- 
dressed to  the  said  complainant,  as  nearly  as  she  can  recol* 
lect,  the  following  words : — "  Mr.  Cruger,  no  person  knows 
how  that  order  was  written  but  you  and  myself.  If  you 
wrote  it  irrevocable,  when  you  knew  I  intended  it  to  be  re- 
vocable, how  do  you  stand  1  I  beg  of  you  to  retrace  your 
steps.''  That  the  complainant  appeared  confoum^ed  by  this 
appeal,  answered  confusedly  that  he  was  willing  to  do  any 
thing  to  rectify  any  error  into  which  he  mi^t  have  drawn 
this  defendant  and  that  be  would  rectifr  it.  And  on  the 
same  day,  he  wrote  and  delivered  to  tke  said  trustee  the  fol- 
lowing declaration : 

New  York,  8th  August,  1836. 
«  To  Robert  Halliday  and  Jdfnes  Monroe,  Esquires, 

"  Acting  Tru^ees  of  Mrs,  H .  D.  Cruger : 

«  Gentlemen :— Under  Mrs.  Cruger's  assurance  that  she 
did  not  intend  the  order  for  the  payment  of  the  income  to 
me  to  be  irrevocable,  I,  of  course,  have  not  the  right  to  have 
it  so  considered,  which  I  asserted  before  receiving  that  as- 
surance. Respectfully  yours,  &c. 

"  H.  D.  Cruger. 

Vol.  IV.— 61 


cRU'oea 

V. 


488  CASES  IN  THE 

1844.  That  on  the  fifteenth  day  of  the  same  month,  just  before 

going  up  to  their  country  residence,  he  left  for  this  defen* 
dant,  at  her  brother's  residence  on  Long  Island,  where  she 
pouGLAs,     ^as  then  staying,  a  paper  containing  only  these  words :  ^'  i 
leave  our  happiness  in  your  hands.    August  16, 1836." 

That  the  said  complainant,  about  the  last  mentioned  date, 
went  to  their  country  residence  at  Henderson,  in  the  county 
of  Herkimer,  and  early  in  September  next  following  return- 
ed and  rejoined  this  defendant  at  the  said  house  in  Broad- 
way, for  the  purpose  of  making  arrangements  to  furnish  and 
prepare  for  occupation  the  new  dwelling  house  of  this  de- 
fendant at  Henderson  aforesaid,  then  just  completed ;  that^ 
at  this  time,  the  said  complainant  was  for  some  days  exces- 
sively moody  and  sullen  and  evinced  his  discontent  at  the 
condition  of  this  defendant's  property  in  various  very  offen- 
sive ways.    That  he  would  refuse  to  take  wine  at  table, 
saying  that  he  did  not  own  it ;  would  refuse  to  ride,  saying 
that  he  did  not  own  any  carriage ;  and  constantly  com- 
plained of  the  aforesaid  alleged  revocation  of  said  order  by 
taking  it  from  the  said  Halliday.    That  on  or  about  the  I7th 
of  September,  in  the  year  last  aforesaid,  she  remonstrated 
with  tfae  said  complainant  about  his  conduct — assured  him 
that  she  did  not  intend  to  revoke  said  order,  by  taking  it 
from  thft  said  Robert  Halliday,  but  only  to  prevent  a  waste 
of  the  priDR^ipal  of  her  estate  and,  by  proper  economy,  to  re- 
pair the  injuries  which  it  had  suffered.    Whereupon,  the 
said  complainant  produced  the  said  order  and  wished  this 
defendant  to  writb  thereon  the  words  "  restored  and  confirm- 
ed."   But  she  refuseil  to  reinstate  it ;  and  theieupon  theeaid 
complainant  wrote  upon  and  beneath  the  same,  with  his 
own  hand,  these  words  :  '^Revocable  17th  September  1836. 
Henry  D.  Cruger."    That  he  spent  part  of  the  autumn 
with  this  defendant  at  their  s&id  country  residence;  and 
after  their  return  to  their  said  hou«p  ia  Broadway,  m  the 
month  of  November  in  that  year,  he  renewed  his  murmur- 
ings  about  his  dependent  condition  aud  urged  this  defen- 
dant to  unite  in  three  certain  papers  which  he  jhen  produced, 
in  his  own  hand  writing :  being  an  authority  from  her  to 
her  trustees  to  allow  her  husband  to  receive  the  income  for 
life ;  a  power  from  her  and  the  trustees  to  that  effect ;  and  a 
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bond  from  him  to  pay  over  to  the  extent  of  one  half  of  the  1844 
income  to  her.  That  in  order  to  avoid  his  importunities,  she  ^-"^^^ 
left  her  house  in  November,  in  the  year  last  aforesaid,  and  v. 
went  to  reside  with  her  friend,  Mrs.  John  Whelten,  with  DouaLis. 
whom  she  remained  until  about  the  fourth  day  of  December 
following.  She  denied  that  she  and  the  said  complainant 
referred  all  matters  or  any  matters  in  difference  to  Messieurs 
Bard  and  Whetten.  But  she  did,  during  her  residence  with 
Mrs.  Whetten,  request  the  said  John  Whetten,  as  her  friend, 
to  consult  with  said  Mr.  Bard,  the  friend  of  the  said  com* 
plainant,  for  that  purpose  appointed  on  his  part,  as  to  the 
best  method  of  pacifying  the  said  complainant  and  termf- 
nating  his  interruptions  of  her  domestic  peace.  That  no 
award  or  decision  was  made  nor  did  they  unite  or  concur 
in  any  opinion,  but,  on  the  contrary,  each  of  them  put  in  writ- 
ing his  own  opinion.  That  the  letter  from  Mr.  Bard  to  Mr. 
Whetton  in  the  said  bill  set  forth  and  bearing  date  Novem- 
ber 27th  1836,  contained  the  opinion  of  Mr.  Bard  only ;  and 
that  she,  on  being  shown  the  same,  did  forthwith  absolutely 
refuse  to  comply  with  or  act  upon  the  advice  contained  in 
such  letter.  VThat  the;^said  complainant  did  not  acquiesce 
therein ;  and,  on  the  contrary,  did,  on  the  twenty-ninth  day 
of  November  in  the  year  last  aforesaid,  object  to  the  said 
opinion  of  Mr.  Bard  in  writing.  That  the  opinion  of  Mr. 
Whetten  was  exhibited  to  the  complainant ;  and  he  posi- 
tively refused  to  accede  to  the  same  and  again  proposed  that 
this  defendant  should  unite  in  the  said  three  papers.  That 
she  sent  to  her  sister,  Mrs.  Elizabeth  Mary  Monroe,  the  pa- 
per under  date  of  the  thirteenth  day  of  November  one  thou- 
sand eight  hundred  and  thirty-six  as  in  the  bill  stated ;  and 
she  denied  that  the  said  complainant  accepted  or  acquiesced 
in  any  such  paper.  But  in  order  to  pacify  said  complain- 
ant and  restore  harmony,  so  that  she  could  return  to  her 
home,  she  did  address  to  her  said  sister  a  letter ;  and  that 
the  following  is  a  copy  of  the  same  and  of  the  certificates  of 
the  said  John  Whetten  and  of  this  defendant's  said  sister 
thereto  annexed : 

"  Snug  Harbor  J  November  30, 1836. 
Dear  Sistee  :— The  first  restless  night  I  have  had  since 
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1844.       ^  I  have  been  here  was  the  last,  which  proceeded  from  the 
painful  feelings  your  note  awakened — ^not  received  till  Mrs. 
Barber  returned  in  the  last  boat.    You  said  nothing  cross — 
DoooLis*      ]juj  I  gunk  under  the  conviction  that  I  should  go  out  of  this 
world  without  even  my  own  and  only  understanding  me. 

Show  the  Purity  and  Portia  to  Mr.  C. ;  he  will  and  should 
understand  them,  as  he  both  put  the  whole  play  in  my  baud 
when  I  was  going  to  the  farm  for  you,  with  a  request  that 
I  would  read  it — but,  on  the  resolutions  steadied  by  their  il- 
lustrious examples,  I  mean  to  act. 

They  were  not  altogether  irrelevant  for  you,  my  sister 
and  collateral  heir,  as  you  will  see  when  I  give  you  a  "  clear 
view,"  not  only  of  my  wishes  and  feelings,  but  my  resolu- 
tions — under  the  determination  I  have  to  make  the  world 
understand  me  that  I  do  not  act  for  money  either  to  spend 
myself  or  save  for  you. 

Know  then  that,  though  the  offer  has  been  twice  rejected 
by  Mr.  Cruger,  I  now  assign  to  him — willy  nilly — all  the 
evidences  1  hold,  not  only  of  the  advances  made  to  Messrs. 
N.  and  L.  Cruger,  but  those  to  himself,  his  sister,  his  brother- 
in-law,  his  uncle  and  his  uncle  in-law.  Which,  on  reference 
to  Mr.  Halliday,  I  believe  you  will  find  is  getting  over 
#40,000. 

The  most  of  this,  my  dear  sister,  is  out  of  the  principal  of 
my  estate :  but  you,  (the  only  one  of  my  three  heirs  who 
know  my  circumstances,)  have  urged  me  to  do  it.  Of  my- 
self, I  never  would  have  signed  away  or  even  compromised 
the  collateral  birthright — you,  George  and  William  have — 
and  when  the  post-nuptial  settlement  was  made,  I  thought 
I  had  secured  them. 

I  also  mean  to  relinquish  my  plan  of  reserving  a  per  cent- 
age  of  my  income  to  gradually  restore  the  sums  taken  from 
my  principal ;  which  would  (had  I  lived  long  enough)  again 
have  given  you  the  unimpaired  whole  I  had  received  by  my 
birthright. 

Thus  Mr.  Cruger  remains  in  the  full  possession  of  my 

whole  income,  lessened  only  by  the  non-payment  of  interest 

by  some  of  those  of  his  family  to  whom  he  has  made  loans. 

I  never  will  sign  any  other  papers  than  those  that  are 

signed,  my  will  and  my  revocable  order.    But  I  have  said 
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to  Mr.  Whetten  and  will  say  to  all  those  who  desire  the  re-       1844. 
spect :  ^  When  you  see  me  revoke  that  order,  (let  Mr.  C.  act 
as  he  will,}  you  may  give  me  up,  for  I  will  then  be  given  up 

of  God."  DOUaLAS. 

Now,  as  to  my  will,  a  dark  thought  came  over  me  that  I 
would  destroy  it ;  but  it  was  a  thought  of  vengeance  and 
the  great  lawgiver  has  said  "  Vengeance  is  mine."  So  now, 
I  here  solemnly  say,  that  (also  let  Mr.  C.  act  as  he  may,)  it 
shall  never  be  touched. 

The  light  that  a  word  in  the  last  sentence  throws  on  the 
state  of  my  feelings  leads  very  naturally  to  my  telling  you 
and  him  that  had  Mr.  Whetten  come  over  with  the  paper 
he  drew  for  me,  signed  ''  With  all  the  heart  of  Henry  Cru- 
ger,"  there  was  still  a  great  deal  on  the  score  of  feeling  to 
be  settled  sine  qua  non,  between  him  and  I,  before  he  would 
again  lie  by  Portia's  side  and  she  have  a  quiet  soul. 

Don't  let  Mr.  C.  here  make  the  mistake  that  you  did,  that 
I  am  going  from  business  because  1  have  got  a  fine  idea  in 
this  last  sentence, 

Mr.  C,  in  signing  the  settlement,  has  signed  the  only  paper 
in  my  favor  I  ever  will  receive  from  him.  That  secures  your 
rights,  in  which  are  wrapped  up  my  duty  to  my  deceased 
parents. 

And  now  to  this  solemn  paper  I  put  my  name. 

Harriet  Douglas  Crvobr. 

To  make  a  finish.  Know  that  I  as  much  expected  by 
the  ceremony  of  the  29th  of  June,  that  Mr.  C.  would  have 
become  my  agent,  as  that  he  would  become  my  husband — 
and  so  did  Mr.  Halliday. 

Now,  without  enumerating — but  speaking  to  the  experi- 
ence fresh  in  all  your  mind's  memories  and  I  think  all  my 
other  trustees  have  said  they  would  not  act  if  he  became  my 
agent — the  time  is  past,  I  have  no  obstinacy  to  have  Mr. 
Brown,  but  an  insurmountable  one  to  have  Mr.  H.  again." 

I  truly  believe  my  sister,  in  the  declarations  made  in  this 
letter,  and  that  she  will  strictly  adhere  to  them  throughout 
her  life. 

E.  M.  Monroe. 

Dec.  20th,  1836. 
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1844.  I  have  entire  confidence  in  the  above  sentitnents. 

John  Whettem.    - 
Dec  2Ut,  1636. 

w)vohA9t  (This  schedule  verified  by  the  initials.) 

G.  D. 
W.  D. 
H.  D.  C. 

That  the  said  complainant  did  not  nor  would  acquiesce 
in  or  receive  such  last  mentioned  letter  or  the  accommpda- 
tions  therein  proposed  or  any  of  them,  but  refused  to  receive 
the  same,  in  consequence  whereof  the  said  last  mentioned 
letter  was,  shortly  after  its  date,  returned  to  this  defendant 
by  her  said  sister  as  rejected  by  the  said  complainant.  She 
denied  that  the  said  letter  ever  was  put  into  the  hands  of 
ihe  said  complainant  as  a  substitute  for  a  regular  deed  or  as 
having  any  validity.  She  was  obliged  at  length  to  return 
to  her  home  as  aforesaid,  without  having  effected  any  recon- 
ciliation with  her  said  husband. 

That  the  said  complainant,  on  or  about  March  26  1837, 
when  setting  out  on  a  journey  to  Virginia  to  make  some  in- 
quiries about  the  condition  of  certain  lands  there  belonging 
to  this  defendant  and  her  brothers,  took  with  him  the  said 
letter  of  the  thirteenth  of  November  previous  and  had  ever 
since  retained  the  possession  of  it.  That  in  the  autumn  of 
the  ye^r  1838  she  visited  England  with  the  complainant ; 
and  Whilst  residing  with  him -in  London,  was  again  impor- 
Uined  to  settle  her  income  upon  him ;  that  being  in  low  health 
and  spirits,  alone  with  him  and  completely  subject  to  his 
power  and  influence  and  being  very  much  distressed  and 
completely  overcome  and  deprived  of  her  free  agency  by  his 
importunities,  she  requested  him  to  take  her  home — and 
stated  that  she  would  give  him  whatever  settlement  he  de- 
sired. But  the  said  promise  was  not  a  free  or  voluntary  act 
and  ought  not,  under  the  circumstances,  to  be  regarded  as 
of  any  force  or  efiect. 

That  the  defendant  prosecuted  his  demands  for  an  irre- 
vocable settlement  with  such  vehemence  that  her  domestic 
peace  was  almost  entirely  destroyed.  And  that  whilst  she 
was  in  great  distress  from  this  conduct,  her  brother-in-law. 
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James  Monroe,  called  on  her  and  urgently  requested  her  to  1844 
make  some  arrangement  which  would  be  satisfactory  to  the 
complainant.  Whereupon  she,  being  worn  out  by  such  inces- 
sant importunity  and  most  anxious  for  peace  and  repose,  an-  j>owlui. 
swered  her  said  brother-in-law  that  she  would  sign  whatever 
paper  he  might  dictate,  but  that  she  would  not  live  with  the 
complainant  after  he  should  have  accepted  any  instrument 
settling  her  income  or  any  of  it  upon  him  irrevocably. 
That  shortly  thereafter,  at  the  instance  and  on  the  dictation 
of  the  said  James  Monroe,  she  executed  and  handed  the  said 
James  Monroe,  the  paper  mentioned  in  said  bill  and  dated 
October  26th,  1839 ;  and,  also,  the  paper  in  the  said  bill  set 
forth  and  dated  November  2d,  in  the  same  year.  That  the 
said  paper  of  October  26th  was  tendered  to  the  complainant 
by  the  said  Monroe  and  rejected  as  not  sufficiently  formal 
and  binding  to  secure  to  him  an  absolutely  independent 
power  over  the  income.  That  the  said  James  Monroe  pro- 
cured the  execution  of  said  paper,  dated  November  2d,  in 
consequence  of  such  refusal  and  of  the  desire  of  him,  said 
James  Monroe,  to  do  whatever  might  be  requisite  to  satisfy 
the  said  complainant.  That  the  said  James  Monroe  was 
not,  in  the  procuring  of  the  said  two  last  mentioned  papers 
signed  by  this  defendant  or  either  of  them,  the  umpire,  the 
agent  or  the  friend  of  this  defendant.  But^  that  the  same 
papers  were  extorted  from  this  defendant ;  and  when  she 
gave  them,  she  did  suppose  they  would  take  effect  accord- 
ing to  their  terms,  because  she  knew  no  means  of  avoiding 
any  paper  which  she  might  be  compelled  to  give  to  the  said 
complainant.  She  denied  that  she,  nine  or  ten  days  after 
the  pretended  exchange  of  the  said  papers,  in  the  said  bill 
mentioned  or  at  any  other  time,  wrote  to  the  said  complai- 
nant that  her  referee  approved  of  the  arrangement  thereby 
effected — and  the  more  so  because  the  said  complainant 
had  acted  so  handsomely  in  returning  a  portion  of  what 
had  been  conveyed  to  him  and  that  she,  this  defendant, 
would  abide  by  it  literally  or  anything  to  that  or  the  like 
effect.  That  this  denial  is  made  according  to  the  best  of 
her  recollection  and  belief;  that  she  could  not  recall  to 
mind  any  such  letter ;  that  she  distinctly  recollected  that  at 
the  time  referred  to  her  mind  was  distracted  with  indigna- 
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1844.       tion  and  with  the  most  painful  emotions ;  and,  that  if  there 
exists  any  letter  containing  words  which  resemble  the  matp 
ter  in  that  behalf  alleged  in  the  said  bill,  the  said  letter 
oovoLi*.     will  prove,  on  being  exhibited,  that  such  words  were  used 
and  ought  to  be  understood  in  an  ironical  sense.  That  shortly 
after  the  said  second  day  of  November,  in  the  year  last 
aforesaid,  the  complainant  did  return  from  Henderson  afore- 
said to  the  said  house  in  the  city  of  New  York  ;  and  she, 
acting  upon  her  resolution,  did  withdraw  herself  from  the 
house  and  go  to  reside  with  one  of  her  brothers.    That  she 
persevered  in  such  resolution  and  the  complainant  did  at 
length  execute,  under  his  hand  and  seal  and  forward  to  this 
defendant,  the  said  paper,  dated  November  second,  together 
with  the  deed  of  cancellation  release  and  extinguishment 
thereon  endorsed  and  dated  February  22d,  1B40.    And  she 
claimed  that  the  last  mentioned  deed  was  a  complete,  valM 
and  effectual  extinguishment  of  all  right  in  her  estate  or 
any  part  or  income  thereof  under  or  by  virtue  of  any  act 
or  deed  prior  to  that  date.    That  the  said  complainant,  on 
sending  said  papers,  announced  to  this  defendant  and  to  her 
friends,  by  means  of  a  letter  to  her  sister  Mrs.  Monroe  and 
another  to  her  brother  William  Douglas,  that  having  thus 
renoimced  his  claim  to  the  income  of  this  defendant's  es- 
tate, the  existing  separation  should  be  continued  and  be 
thenceforth  regarded  as  the  act  of  him  the  said  complain- 
ant  and  that,  in  surrendering  the  said  paper  dated  Novem- 
ber 2d,  1839,  he  surrendered  with  it  all  hope  of  ever  being 
reunited  to  this  defendant    That  according  to  such  an* 
nouncement,  instead  of  returning  to  New  York  from  Wash- 
ington city,  where  said  deed  of  the  twenty-second  February 
purported  to  have  been  executed,  he  went  to  Charleston, 
South  Carolina,  and  did  not  return  to  New  York  until  June 
following.    She  admitted  that  in  the  same  month,  in  anti- 
cipation of  the  said  complainant's  arrival  in  New  York,  she 
did  go  to  her  country  residence  at  Henderson  and  there 
spent  the  summer.    She  admitted  that,  in  the  course  of  her 
correspondence  with  General  James  Hamilton,  she  did, 
on   March  14th,  1840,  write  to  him  as  for  that  purpose 
stated  in  the  said  bill.    That  the  said  complainant,  on  such 
his  return  to  the  city  of  New  York,  recommenced  his  efforts 
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to  obtain  a  settlement  upon  himself  of  this  defendant's  in*       1844. 
•  come  or  some  part  thereof.    And  he  did,  by  indirect  means,     ^-^>^^^ 
enlist  in  his  behalf  the  exertions  of  his  own  and  this  defen-      ^^^^^ 
dant's  friends  and  relatives — and  caused  several  of  them  to      i>ouaLAf. 
make  applications  for  that  purpose  to  this  defendant  at 
Henderson  aforesaid ;  and  such  Applications  were  all  ac- 
companied by  offers  of  a  re-union,  in  case  this  defendant 
would  give  to  the  said  complainant  her  income  or  some 
large  part  thereof.    That  whilst  her  relation  with  her  said 
husband  continued  in  this  unhappy  condition  and  about 
the  twenty-fifth  day  of  August  in  the  year  last  aforesaid, 
the  said  William  Bard,  Esquire,  a  connection  of  the  said 
complainant  and  at  said  complainant's  request,  as  she  was 
informed  and  believed,  addressed  to  her  a  letter  in  the  fol- 
lowing words  : 

«  26th  Aug.  1840. 

"  My  Dear  Madam : — I  have  been  your  warm  friend ; 
and  without  concealing  from  you  faults  which  I  thought 
belonged  to  you,  I  have  felt  and  acknowledged  the  influence 
of  virtues  which  have  led  me  sincerely  to  vindicate  you 
where  I  thought  you  ought  to  be  vindicated  in  the  unhappy 
circumstances  which  have  existed  between  you  and  your 
husband.  You  will,  therefore,  I  know,  do  me  and  my  mo- 
tives justice,  when  I  say  to  you  that  I  fear  your  present 
position  is  unfavorable  to  your  peace — and  must,  at  least  in 
one  point,  be  altered,  to  enable  you  to  justify  yourself  or 
your  friends  to  justify  you.  You  conveyed  to  your  husband, 
irrevocably,  the  whole  of  your  income — with  the  declara- 
tion that  whoever  conveyed  the  deed  to  him  would  sepa^ 
rate  you  for  ever.  It  was  conveyed  to  him — did  separate 
you,  I  hope  not  for  ever — and  was  returned  by  him.  When 
you  sent  it,  I  earnestly  advised  you  to  convey  but  one  half; 
and  when  he  returned  it,  had  I  been  near  him,  I  would 
have  advised  him  to  return  but  half.  Had  either  been,  your 
difficulties  would  have  been  easier  settled.  As  matters 
now  stand,  you  feel  that,  unless  you  ])ersevere,  you  abandon 
your  grounds  ;  and  if  he  yields,  he  feels  not  only  that  he 
is  humbled,  but  that,  however  his  own  feelings  of  affection 
may  lead  him  to  do  so,  in  the  opinion  of  the  world  he  is 
driven  to  a  base  humility  from  the  love  of  your  money — 
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1844.  '^not  of  your  person — from  the  love  of  ease  and  not  from 
more  worthy  and  better  motives.  My  earnest  wish  is  to 
see  your  relative  positions  altered,  as  the  most  likely  and 

DouoLAt.  easiest  means  of  future  reconciliation.  But  whether  re- 
united or  not,  your  husband's  situation  at  present,  is  one,  I 
must  say  it  plainly,  as  I  have  been  accustomed  to  do,  will 
do  you  discredit  with  the  public  and  cannot  be  approved 
by  those  who  most  esteem  you  and  most  desire  to  see  you 
happy.  In  such  perilous  controversies  as  controversies  be- 
tween man  and  wife,  the  party  that  wishes  a  quiet  con- 
science must  be  very  sure  he  is  in  the  right  and  must  take 
care  that  all  has  been  done  that  can  be  done  for  peace. 
From  the  bottom  of  my  heart  I  wish  your  happiness.  You 
will  excuse,  therefore,  my  anxiety,  when  I  think  you  in 
danger ;  and  that  I  press  you,  at  least  to  do  that  which 
alone  can  secure  hereafter  your  own  or  at  present  the  ap- 
probation of  your  sincerest  friends.  Henry's  present  situa- 
tion of  absolute  want  of  the  means  of  respectable  living,  is 
not  one  worthy  of  you  or  him.  And  I  earnestly  press  you 
to  alter  it,  by  settling  on  him  immediately  and  irrevocably, 
if  not  one  half  your  income,  such  proportion  as  will  enable 
him  to  live  as  one  ought  to  live  who  has  been  in  the  inti- 
mate relation  of  husband  to  you.  I  know  your  intention 
is,  as  you  have  frequently  assured  me,  never  to  use,  for  your 
own  purposes,  the  income  you  conveyed  to  him  ;  and  that 
you  now  withhold  it  to  repay  the  debts  which  he  owes  to 
your  mother's  or  sister's  estate.  I  have  before  said,  I  thought 
you  carried  this  point  too  far.  But  if  you  leave  him  in  his 
present  situation,  friendless  and  dependent,  you  carry  it  to 
a  length  that  cannot  be  defended  by  your  best  and  warmest 
friends — and  will  lose  you  the  good  opinion  of  the  public. 
Now  let  me  advise  and  beg  you,  for  your  own  sake  and  in 
the  opinion  of  one,  though  as  partial  to  you  as  I  am,  abso- 
lutely your  duty  to  do  in  this  matter,  what  is  plainly  right 
Make  him  easy  as  to  his  means  of  living,  as  is  due  to  him 
and  as  your  husband  ought  to  be.  No  matter  whether  he 
does  or  does  not  come  up  afterwards  to  your  ideas  of  what 
is  right,  no  matter  whether  you  live  with  him  or  do  not  live 
with  him  the  remainder  of  his  life.  Put  it  out  of  the  power 
of  others  to  say  you  kept  him  on  the  rack  till  you  forced 
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"  an  unwilling  confession  and  that  you  looked  on  his  distress  1844. 
triumphing  in  your  power  and  hoping  to  force  him  to  your 
terms.  I  know  such  feelings  do  not  belong  to  you  and  are 
abhorrent  to  your  nature.  I  am,  therefore,  doubly  anxious  docola*. 
they  should  not  be  imputed  to  you ;  and  that  your  anxiouB 
friends,  among  whom  I  am,  should  be  able  to  disprove 
them,  by  appealing  to  proofs  of  a  more  generous  and  higher 
feeling.  With  regard  to  the  debts  due  to  your  mother's  or 
sister's  estate,  the  balance  of  the  income,  after  deducting 
what  will  be  proper  for  Henry,  will  soon  pay  their  debts ; 
and  to  leave  your  husband  to  starve,  expatriate  himself  or 
to  be  dependent  on  the  bounty  of  others,  when  you  can  pre* 
vent  the  necessity  of  either,  would  neither  comport  with 
your  dignity,  your  character  as  a  woman,  nor  your  religion. 
Excuse,  I  beg  you,  my  warmth  and  earnestness.  It  arises 
from  the  truest  anxiety  for  your  welfare,  from  the  peril  in 
which  I  see  you  are,  and  from  my  sincere  desire  of  being 
able  to  vindicate  you  in  all  points  against  partial  misrepre- 
sentations or  unfavorable  opinions. 
"Affectionately  and  sincerely, 

"  Yours, 

"  Wm.  Bard. 
'•Aug.  26th,  1840. 
«  N.  Y.  L.  L  &  T.  Co.» 

That  this  defendant  did,  on  the  29th  of  August  1840,  an- 
swer such  letter  of  the  said  Mr.  Bard,  in  the  following 
words : 

'<  The  spirit  of  this  letter  must  be  complied  with  I  I  here- 
by put  at  your  disposal  the  whole  of  my  present  income,  to 
decide  absolutely  what  portion  of  it  is  to  be  assigned  irre- 
vocably to  Mr.  Cruger ;  and  will  you,  dear  sir,  after  hav- 
ing so  decided,  request  Mr.  Strong  to  reduce  it  to  form  and 
forward  it  to  me  for  execution,  for  you  cannot  hesitate  to 
decide  on  a  portion,  when  I  was  willing  to  give  the  whole." 

That  conformably  to  the  said  correspondence  and  his  opin- 
ion in  the  premises,  the  said  William  Bard  procured  and 
sent  to  this  defendant  at  Henderson  aforesaid,  the  paper  in 
the  said  bill  set  forth  dated  September  7th  1840,  which  this 
defendant  executed,  acknowledged  and  returned  to  the  said 


CRUOBB 
V. 


CASES  IN  THE 

1844.  Bard.  But  she  insisted  that  the  last  mentioned  paper  was 
extorted  from  her  by  undue  means  and  improper  importu- 
nities, practiced  by  and  at  the  instance  of  the  said  complai- 
DouoLif.  nant ;  and  that  the  same  paper  was  not  a  free  and  voluntary 
act  That  the  last  mentioned  paper  was  given  by  her  and 
received  by  the  said  complainant,  on  the  condition  that  by 
reason  of  the  exaction  thereof  he  and  this  defendant  were 
to  remain  so  living  separate  and  apart. 

That  after  this  occurrence  and  on  or  about  October  4th, 
in  the  year  last  aforesaid,  to  her  great  surprise,  on  returning 
to  her  bouse  at  Henderson  aforesaid  from  churcli  late  on  a 
Sunday  evening,  she  found  the  said  complainant  in  said 
house ;  that  on  addressing  the  said  complainant,  she  refer** 
red  to  the  condition  on  which  the  said  annuity  was  granted. 
But  after  considerable  discussion,  not  seeing  how  she  could 
do  otherwise,  she  acquiesced  in  his  remaining ;  and  by  rea- 
son of  the  said  complainant's  promises  and  professions  of 
kindness,  soon  became  so  far  reconciled  to  his  said  breach 
of  faith  in  exacting  such  annuity  that  she  ceased  to  insist 
on  a  separation.  That  the  said  complainant  and  this  de- 
fendant returned  in  November  following  to  the  city  of  New 
York  and  there  resided  until  about  June  1st  1841,  in  exter- 
nal harmony.  But  during  the  most  of  that  time,  the  com- 
plainant was  continually  importuning  and  harassing  this 
defendant,  by  speech  and  action,  in  relation  to  the  alleged 
inadequacy  of  his  said  annuity  and  striving  to  obtain. an  ir- 
revocable settlement  upon  him  of  the  whole  income.  That 
as  early  as  January  7th  1841,  the  complainant  suggested 
doubts  about  the  sufficiency  of  the  said  will  of  this  defen- 
dant ;  and,  thereupon,  with  this  defendant's  consent,  he  drew 
up  a  case  containing  a  copy  of  said  will  and  certain  ques- 
tions as  to  the  validity  tht^reof,  which  was  laid  before  George 
W.  Strong,  Esquire,  for  his  opinion.  And  that  Mr.  Strong 
gave  such  opinion  as  stated  in  such  bill ;  and  that  she,  this 
defendant,  wrote  such  remarks  \ipon  the  same  opinion  as  are 
for  that  purpose  stated  in  said  bill.  That  when  Mr.  Strong 
gave  said  opinion,  she  asked  him  what  should  be  done  to 
obviate  the  difficulty  suggested.  Upon  which  said  Mr. 
Strong  advised  this  defendant  to  consult  with  said  complai- 
nant.   This  defendant  requested  said  Mr.  Strong  himself  to 
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do  so ;  and  she  was  informed  and  believed  that,  on  being  ap-  1844 
plied  to  by  said  Mr.  Strong,  the  said  complainant  produced 
and  recommended  as  proper  documents  the  said  three  papers 
before  mentioned.  That  she  declined  uniting  in  the  said  i>ouol4s. 
three  papers ;  and  then,  and  not  before,  wrote  the  said  re- 
marks on  such  opinion.  That  from  that  time  until  about 
the  first  day  of  June  next  following,  the  said  complainant 
importuned  and  harassed  this  defendant  in  relation  to  her. 
said  separate  estate  almost  incessantly.  And  that  her  do- 
mestic peace  being  wholly  destroyed  by  such  conduct,  she» 
at  length,  concluded  that  it  was  impossible  to  live  with  him. 
That  she  returned  to  her  said  original  defensive  resolution 
of  1839  and,  accordingly,  on  or  about  the  said  first  day  of 
June,  left  her  said  house  in  Broadway ;  and  she  had  not, 
since  that  time,  lived  with  the  said  complainant. 

That  in  order  to  make  herself  fairly  understood,  she,  on 
or  about  the  tenth  day  of  the  said  month  of  June,  addressed 
to  the  said  George  W.  Strong,  Esquire,  a  letter,  to  be  com- 
municated to  the  said  complainant,  in  which  she  fully  ex- 
plained her  aforesaid  views ;  and  stated  her  said  resolution 
not  to  live  with  him  so  long  as  he  continued  to  claim  a  title 
to  any  part  of  said  income — but  that  to  relieve  herself  from 
his  importunities,  she  would  yield  to  bis  demands.  And 
she,  this  defendant,  in  such  letter,  gave  the  said  complai- 
nant his  option,  to  live  apart  from  this  defendant  and  receive 
the  said  annuity  of  $3^000  mentioned  in  said  paper,  dated 
the  7th  day  of  September  then  next  previous,  or  the  whole 
income  of  her  estate,  except  about  $3,000  a  year  and  the 
said  house  in  Broadway  or  to  relinquish  all  claim  whatever 
to  any  part  of  said  income  and  to  enjoy  with  this  defendant 
the  whole  of  such  income ;  the  agent  to  honor  his,  said  com- 
plainant's, drafts  or  those  of  this  defendant — each  to  keep  an 
account  of  disbursements  upon  a  plan  to  be  mutually  agreed 
upon — and  each  regularly  and  cheerfully  to  submit  his  or 
her  accounts  and  disbursements  to  the  other  for  approval ; 
and  requested  that  the  said  complainant  should  make  up  his 
mind  definitively  thereon  by  the  Ist  day  of  November  then 
next.  That  on  so  leaving  said  house  in  Broadway,  she 
went  to  reside  with  one  of  her  brothers  and  also  spent  part 
of  the  summer  at  Henderson ;  but  that,  until  the  said  first 
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1844.  day  of  November,  she  occasionally  visited  the  said  house  in 
Broadway,  in  which  the  said  James  Monroe  and  his  family 
and  the  said  complainant  then  resided ;  the  object  of  such 
DoaoLis.  visits  being  to  conceal  from  the  public  the  fact  that  she,  this 
defendant,  was  so  separated  from  her  said  husband,  until 
she  should  ascertain  with  certainty  whether  he  could  be  in- 
duced to  abandon  his  attempts  to  acquire  an  interest  in  said 
income  and  return  to  an  observance  of  the  terms  of  their 
said  ante-nuptial  agreement.  That  she  holds  a  paper  in 
the  proper  hand-writing  of  the  said  complainant.  Which 
said  paper  is  in  the  following  words : 

"  Substance  of  a  conversation  with  Mr.  Strong  at  my  office^ 

Mth  June,  1841. »' 

"  At  the  instance  of  Mrs.  Cruger,  he  made  verbally  two 
propositions.  First — That  her  deed  of  appointment  of  Sep- 
tember last  would  be  cancelled  and  that  the  agent  should 
hold  the  whole  income  subject  to  our  drafts  indifferently.  I 
enquired  what  security  I  was  to  have  that  this  arrangement 
would  not  be  rescinded.  He  answered,  none  but  her  good 
faith. 

"  I  replied,  that  this  was  going  back  to  precisely  the  loose 
state  of  things  and  of  pecuniary  dependence  and  subjection 
on  my  part,  out  of  which  all  our  difficulties  had  arisen ;  and 
that,  having  been  twice  warned  of  its  evils  by  her  revoking 
the  order  to  her  trustees  to  pay  me  the  income,  for  both  our 
sakes,  I  would  not  consent  to  the  arrangement. 

"  Second — That  she  would  secure  to  me  the  entire  in- 
come, reserving  to  herself  the  use  of  the  house  in  Broadway 
and  the  income  to  which  she  is  entitled  from  her  mother's 
estate,  but  she  would  then  separate  herself  from  me. 

"To  this,  my  response  was  that  I  would  listen  to  no  pro- 
position whatever  involving  a  separation.  That  Mrs.  Cru- 
ger had  no  right  to  separate  herself  from  me.  That  this 
would  be  no  cause  nor  had  I  ever  given  her  any  for  doing 
so.  Henry  D.  CRuoEa.'' 

That  the  said  complainant  wrote  to  this  defendant,  bit- 
terly complaiping  of  this  defendant's  conduct  in  declining  to 
settle  upon  him  unconditionally  the  income  of  her  estate ; 
that  he  refused  to  visit  this  defendant  either  at  Henderson 
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or  at  her  brother's,  about  twelve  miles  from  the  city  of  New       1844. 
York,  on* account  of  its  incompatibility  with  his  alleged  pro- 
fessional occupations  in  the  said  city — and  repeatedly  de- 
clared in  the  most  positive  terms  that  he  and  this  defendant     douola*. 
never  could  enjoy  peace  or  happiness  together  until  this  de- 
fendant should  cause  to  be  definitively  and  formally  settled 
upon  him  the  income  of  her  estate  or^  at  least,  one  half  of  it 
That  she  returned  to  the  city  from  her  said  country  resi- 
dence on  the  18th  of  October,  1841 ;  that  she  went  immedi- 
ately to  the  house  of  her  cousin  Mrs.  Eliza  C.  Kane  and 
there  met  the  complainant  and  had  a  very  painful  interview 
with  him.    That  the  said  James  Monroe  alone  or  conjoint- 
ly with  the  complainant  instructed  his  wife,  Mrs.  Elizabeth 
Mary  Monroe,  the  only  surviving  sister  of  this  defendant,  to 
procure  from  this  defendant  an  appointment  of  one  half  of 
the  said  income  to  the  use  of  the  said  complainant.    That 
all  the  acts  and  proceedings  of  the  said  Elizabeth  Mary 
Monroe  were  guided  by  the  complainant  either  directly  or 
indirectly  through  the  agency  of  the  said  James  Monroe ; 
and  that  the  said  complainant  at  the  time,  by  some  indirect 
means,  procured  for  the  attainment  of  his  said  designs  on 
the  income  of  this  defendant's  estate  the  aid  and  assistance 
of  the  said  Mrs.  Eliza  C.  Kane  and  of  Francis  B.  Ogden. 
That  immediately  after  this  defendant's  said  return  to  the 
city,  the  said  Mrs.  Monroe,  aided  and  seconded  by  the  said 
Mrs.  Kane  and  Mr.  Ogden,  addressed  this  defendant  and 
requested  her  to  settle  upon  the  said  complainant  the  one 
half  of  the  income.    This  defendant  replied  to  such  request, 
that  by  virtue  of  her  said  offer  of  June  previous,  which  still 
lay  unrescinded,  he,  the  complainant,  had  the  liberty  of  ta- 
king nearly  the  whole  of  said  income ;  and  it  was,  therefore, 
unnecessary  to  apply  to  this  defendant  for  a  smaller  sum. 
That  her  said  sister,  aided  and  seconded  as  aforesaid,  treated 
such  answer  with  ridicule  and  derision — stated  that  this  de- 
fendant bad  no  right  to  give  the  whole — but  was  bound,  in 
order  to  save  herself  from  general  censure,  to  give  to  said 
complainant  one  half  of  such  income.    That  her  said  sister, 
so  aided  and  seconded  by  the  said  Mrs.  Kane  and  Mr.  Og- 
den, pursued  such  application  to  this  defendant  for  a  settle- 
ment of  one  half  of  said  income  upon  the  said  complainant 
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1844.  unceasingly  and  in  so  harassing  and  importunate  a  manner 
as  to  leave  this  defendant  no  peace  or  quiet.  That  she  re- 
sisted the  said  application  and  importunities  of  her  said  sis- 
DOUGLAS,  tep  iQ  the  utmost  of  her  ability :  but  at  length  her  powers  of 
resistance  failed  her ;  and  she  yielded — and  directed  her 
said  counsel  to  draw  the  required  settlement.  That  the  said 
George  W.  Strong  accordingly  drew  up  an  instrument,  bear- 
ing date  26th  October  1841  and  to  the  same  purport  as  the 
paper  last  set  forth  in  the  said  bill,  except  that  the  settlement 
therein  named  was  for  the  life  of  this  defendant.  And  she 
signed  and  sealed  the  same. 

That  the  said  paper  was  tendered  to  the  complainant  and 
that  he  refused  to  receive  the  same.  That  at  this  stage  of 
the  controversy  she  was  again  addressed  by  her  said  sister, 
aided  by  her  cousin  and  Mr.  Ogden,  with  complaints  against 
the  frame  of  the  paper — in  this,  that  it  was  for  the  life  ot 
this  defendant  only  instead  of  being  for  the  life  of  the  com- 
plainant. They  also  charged  this  defendant  with  having, 
after  her  aforesaid  submission  to  their  requests,  given  private 
instructions  to  her  said  counsel  to  draw  the  same  paper  in 
such  unsatisfactory  form  and  renewed  their  said  importuni- 
ties, censured  her  for  unreasonable  obstinacy,  threatened  her 
with  public  odium  and  continued  such  importunities  until 
on  or  about  the  8th  day  of  November  in  the  year  last  afore- 
said, when  they  literally  compelled  this  defendant  to  secure 
her  tranquility  by  agreeing  to  make  the  said  settlement  upon 
the  said  complainant  of  half  the  income  of  her  estate  during 
the  life  of  him,  the  said  complainant,  which  was  going  be- 
yond even  her  said  offer  through  the  said  Mr.  Strong.  That 
having  so  yielded,  she  accordingly  sent  for  the  said  George 
W.  Strong.  But,  before  he  called  on  her,  she  was  obliged 
suddenly  to  leave  the  city  for  the  purpose  of  visiting  a  sick 
friend.  She  stated  to  her  said  sister  that  she  might  give 
such  instructions  as  she  thought  proper  to  the  said  Mr. 
Strong  for  the  preparation  of  said  settlement.  That  agree- 
ably to  the  instructions  of  her  said  sister  the  said  Mr.  Strong 
prepared  the  said  paper  dated  November  19th  1841 — and  on 
the  ninth  day  of  that  month  submitted  the  draft  thereof  to 
the  said  complainant  for  his  approval.  That  the  said  com- 
plainant, on  receiving  such  draft,  instead  of  acquiescing 
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therein  did,  on  or  about  the  lOth  day  of  November  in  the       1844. 
year  last  aforesaid,  submit  to  the  said  Mr.  Strong  a  counter- 
project  for  a  settlement,  of  which  a  copy  was  contained  in  a 
schedule  annexed  to  her  answer.    That  the  said  complai-     »ouola«. 
nant  was  given  to  understand  that  the  paper  so  proposed  by 
faim  would  not  be  executed.    That  after  considerable  hesi* 
tation  and  on  or  about  the  17th  day  of  November  in  the  year 
last  aforesaid,  he  signified  to  the  said  Mr.  Strong  that  he 
would  accept  as  satisfactory  the  said  paper  dated  the  19th 
November.    Whereupon  the  same  was  signed  and  acknow- 
ledged by  this  defendant  and  sent  to  said  Mr.  Strong,  who 
delivered  it  to  the  said  complainant.    And  this  defendant 
denied  that  the  said  last  mentioned  paper  emanated  from 
her  own  free  will  or  was  obtained  without  the  privity  of  the 
said  complainant ;  and  she  also  denied  that  it  was  executed 
whilst  she  was  beyond  the  said  complainant's  influence  or 
when  he  had  not  seen  her  for  a  long  time.    That  during 
the  period  of  twenty  days  which  intervened  between  her 
said  arrival  in  the  city  of  New  York  and  the  submission  of  the 
draft  of  such  paper  to  the  said  complainant,  she  had  had  one 
extremely  painful  interview  with  the  complainant  as  afore- 
said and  was  obliged,  by  the  importunities  aforesaid,  to  exe- 
cute one  instrument  in  favor  of  said  complainant  which  was 
rejected  by  him — ^and  was  also  obliged  to  give  a  reluctant 
assent  to  another,  purporting  to  give  him  further  rights. 
That  the  said  Mrs.  Monroe,  Mrs.  Kane  and  Mr.  Ogden,  dur- 
ing the  said  twenty  days  and  until  said  paper  bearing  date 
November  19th  1841  was  executed,  were  in  constant  cor- 
respondence with  said  complainant  in  relation  to  the  ob» 
taining  from  this  defendant  such  last  named  paper  or  some 
similar  document  and  that  all  their  said  urgency,  applica- 
tions and  importunities  were  at  the  instance  and  request  and     . 
with  the  knowledge  and  privity  of  the  said  complainant 

That  although  the  said  complainant  so  received  the  said 
last  mentioned  paper  with  the  understanding  on  his  part 
and  on  the  part  of  this  defendant  that  they  were  to  live 
apart,  yet  he  remained  in  the  said  house  of  this  defendant 
in  Broadway,  thereby  excluding  her  from  the  enjoyment 
thereof  until  May  1842,  when  the  said  complainant  removed 
therefrom  and  this  defendant  has  ever  since  occupied  it. 
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1844.  That  she  has  in  her  possession  various  letters  written  by 
her  to  him  which  he  lent  to  her  under  a  promise  that  the 
same  should  be  returned  to  him ;  but  not  any  other  papers 
BooeLAt;  or  documents  as  far  as  she  could  remember ;  and  she  said 
that,  on  being  allowed  a  reasonable  time  to  take  copies  there- 
of, she  was  willing  to  return  the  same  letters  to  the  said  com- 
plainant, provided  he  would  deliver  to  her  or  her  trustees 
the  papers  and  documents  belonging  to  her  estate  in  his,  said 
complainant's,  possession.  That  the  two  wills  and  the  pa- 
pers respectively  dated  October  26th  and  November  2d  1^9, 
January  29th  1841  and  November  27th  1836  were  in  her 
possession,  but  the  said  complainant  did  not  lend  the  same 
or  any  of  them  to  her.  And  although  some  of  them  were 
occasionally  in  the  possession  of  the  said  complainant  who 
always  had  free  access  to  this  defendant's  papers  while  living 
with  her — yet  she  had  a  right  to  retain  the  same. 

That  said  papers  respectively,  dated  September  7th,  1840 
and  November  19th,  1841,  were  and  each  of  them  was  ob- 
tained from  her  in  opposition  to  her  will  and  by  the  per- 
severing and  vexatious  importunities  of  the  said  complainant 
and  his  agents ;  that  neither  of  them  was  a  free  or  volun«- 
tary  act ;  and  that  the  same  were  and  each  of  them  was 
obtained  fraudulently  against  good  faith  and  contrary  to 
the  true  intent  and  meaning  of  the  said  ante-nuptial  agree^ 
ment  and  of  the  said  deed  of  June  29th,  1833.  And  that 
her  said  separate  estate  ought  to  be  exonerated  and  dis- 
charged from  all  claims  or  demands  of  the  said  complain 
naut  or  any  other  person  on  account  thereof.  She  admitted 
that  no  physical  force  was  employed  to  compel  her  to  exe- 
cute the  said  paper  of  November  19th,  1841 ;  and  that  she 
was,  at  the  time  of  the  execution  thereof,  exercising  such 
independent  and  separate  power  of  locomotion,  without  re- 
ference to  the  will  or  pleasure  of  the  said  complainant. 
That  he  persevered  in  threatening  this  defendant  that  she 
could  have  no  peace,  comfort  or  happiness  or  save  herself  from 
the  odium  of  all  who  should  believe  his,  said  complainant's, 
representations  until  she  should  execute  to  him,  said  com- 
plainant, such  settlement  of  her  estate  as  he  should  be  con- 
.  tent  to  accept.  She  denied  that  there  ever  was  any  agree- 
ment or  any  promise  that  the  said  complainant  should  have 
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die  income  of  this  defendant's  property  during  his  life,  1844. 
leaving  the  principal  to  her  heirs.  That  the  said  complai- 
nant did,  at  the  request  of  this  defendant,  acting  for  herself 
and  others,  members  of  her  family,  devote  some  but  not  douola*. 
any  very  great  amount  of  time,  to  settling  and  adjusting 
their  several  estates  and,  that  he  caused  the  business  to  be 
brought  to  a  close.  And  that  for  such  services  the  said 
complainant  was  allowed  and  paid  the  sum  of  $10,000. 
That  she  never  did  persuade  or  wish  the  said  complainant 
to  withdraw  from  or  discontinue  his  professional  business. 
That,  although  true  it  is  that,  by  mutual  assent  of  herself 
and  her  said  husband,  a  new  country  house  was  erected  in 
the  years  1836  and  '36  upon  land  belonging  to  this  defen* 
dant  at  Henderson  aforesaid,  yet,  that  she  did  not  believe 
that  the  said  house  was  erected  against  his  own  judgment 
or  wishes  or  merely  to  gratify  this  defendant.  But  this  de« 
fendant  denied  that  the  said  complainant's  management  of 
the  property  in  the  county  of  Herkimer  rendered  the  same 
more  productive  or  profitable  to  her  estate.  That  the  large 
loans  to  relatives  of  the  said  complainant  mentioned  in  the 
bill  out  of  the  cash  capital  of  this  defendant's  estate,  together 
with  the  said  complainant's  own  drafts  from  such  capital, 
amounting  in  the  whole,  with  interest,  to  about  $70,000, 
had  greatly  diminished  the  income  of  her  said  estate.  And 
this  defendant  admitted  that,  either  before  or  after  the  mak- 
ing thereof  respectively,  she  had  expressed  her  acquies- 
cence in  such  loans;  and,  although  some  of  them  were 
made  without  her  previous  assent,  yet,  for  peace  sake,  she 
afterwards  acquiesced.  And  she  also  admitted  the  assent 
of  said  Robert  Halliday ;  but  this  defendant  could  not  ad- 
mit that  the  responsibility  alleged  in  said  bill  to  have  been 
incurred  by  the  said  complainant,  by  giving  or  joining  in 
bonds  for  such  loans,  afforded  any  security  to  this  defen- 
dant for  the  re-payment  thereof  or  was  any  fulfilment,  in 
part  or  in  whole,  of  any  agreement  between  the  said  com- 
plainant and  this  defendant.  And  this  defendant  admitted 
that,  when  suffering  under  the  importunities  of  the  said 
complainant,  but  at  no  other  time  or  times,  she  repeatedly 
offered  to  give  to  the  said  complainant  the  said  bonds  and 
mortgages  and  securities  for  the  loans  to  his  said  relatives 
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1844.  in  the  said  bill  mentioned ;  but  she  denied  that  he,  the  said 
complainant,  ever  accepted  any  such  offer.  That  she  never 
freely  gave  the  said  bonds,  mortgages  and  securities  to  the 

DouQLAi.  gaid  complainant — ^and  that,  if  the  said  complainant  ever 
had  any  title  or  pretence  of  title  to  the  same,  he  wholly  re- 
linquished and  surrendered  the  same  for  the  benefit  of  this 
defendant's  separate  estate  by  the  said  instrument  dated 
the  twenty-second  day  of  February  one  thousand  eight 
hundred  and  forty  in  the  said  bill  set  forth.  That  on  or 
about  March  19th,  1841,  Frederick  D»  Peyster  was  em- 
ployed aS  agent.  That  said  newly  employed  agent  was 
instructed  by  this  defendant's  trustees  to  collect  all  arrear- 
ages of  interest  upon  the  bonds  and  mortgages  belonging 
to  her  estate.  And,  in  case  it  should  become  necessary,  to 
foreclose  the  mortgages  and  collect  both  principal  and 
interest.  That  the  said  complainant  treated  with  her  said 
agent  and  trustees  for  permission  to  retain  the  said  bonds, 
mortgages  and  securities,  for  the  purpose  of  collecting  the 
same — and  had  never,  in  fact,  given  up  or  transferred  them 
or  any  of  them  to  this  defendant,  her  said  trustees  or  agent ; 
but,  on  the  contrary,  at  last,  when  urged  to  deliver  up  the 
same  to  said  agent,  wholly  refused  so  to  do. 

And  the  defendants,  George  Douglas  and  William  Doug- 
las, answering,  said  they  had  a  personal  knowledge  of  very 
few  of  the  foregoing  matters ;  but,  they  were  informed  and 
believed  that  the  several  matters  set  forth  by  the  said  de- 
fendant, Harriet  D.  Cruger,  were  true  and  they,  therefore, 
insisted  on  the  same.  They  admitted  that  after  receiving 
the  said  paper,  dated  November  19th,  1841,  in  the  said  bill 
mentioned,  the  said  complainant  applied  to  the  agent  of  the 
said  estate  for  a  balance  sheet  of  the  estate ;  and  that  an 
accountant  was  employed  to  prepare  the  same  at  the  ex- 
pense of  the  said  estate ;  and  that  the  complainant  had  fre- 
quently applied  for  the  same  account  and  that  these  defen- 
dants refused  to  furnish  the  same ;  and  also,  that  the  said 
defendants,  George  Douglas  and  William  Douglas,  with 
the  knowledge  and  consent  of  this  defendant,  Harriet  D. 
Cruger,  had,  through  the  said  agent,  from  time  to  time,  for 
about  twelve  months,  made  payments  to  the  said  complai- 
nant, in  pursuance  of  the  terms  of  the  said  last  mentioned 
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paper  and  had  so  far  acted  upon  the  same.  And  that  they,  1844. 
these  defendants,  were  under  the  belief  and  iaipression, 
until  about  November  14th,  1842,  that  the  said  complainant 
(having,  as  aforesaid,  extorted  the  said  last  mentioned  paper  nouoLAi. 
from  the  defendant,  Harriet  D.  Cruger)  could  enforce  the 
same  according  to  its  terms  and  that  these  defendants  had 
no  remedy  against  the  fraud  and  injustice  attempted  to  be 
perpetrated  by  means  thereof.  But  these  defendilnts  on  or 
about  the  last  mentioned  date  were  advised  thatUhe  same 
was  void  at  law  and  in  equity.  That  by  reason  of  such 
advice  they  had  ever  since  refused  to  recognize  the  same  or 
to  make  any  payments  thereunder.  And  that  the  same 
balance  sheet  not  having  been  completed  until  after  they 
bad  received  such  advice,  they,  of  course,  refus^  to  exhibit 
the  same  to  the  complainant  when  it  was  completed.  And 
these  defendants  denied  that  they  were  regardless  of  their 
duties  as  trustees.  That  they  had  executed  the  same  with 
ordinary  care  and  ability  and  to  the  entire  satisfaction  of 
the  defendant  Harriet  D.  Cruger ;  and  that  they  were  per- 
fectly solvent  and  able  to  make  good  auy  loss  of  said  estate 
for  which  they  might  be  made  chargeable.  And  these  de- 
fendants denied  that  they  were  ignorant  of  or  incompetent 
to  perform  the  duties  of  trustees.  And  this  defendant  Har- 
riet D.  Cruger,  further  answering,  admitted  'that  ever  since 
her  said  marriage  she  had  been  and  was  willing  and  desirous 
to  live  with  the  said  complainant  as  his  wife  and  to  suffer 
and  permit  him  to  enjoy  all  the  benefit  of  her  whole  inr 
come ;  but  that  so  long  as  the  said  complainant,  in  violation 
of  the  said  ante- nuptial  agreement  and  of  the  said  post- 
nuptial settlement  deed,  insisted  on  having  a  right  in  or  title 
to  the  income  of  her  said  estate  real  or  personal  or  any  part 
thereof  she  could  not  consent  to  live  with  him ;  that  she  could 
not  so  far  control  her  feelings  as  to  associate  in  her  own 
house  on  terms  of  affectionate  intercourse  with  one  whose 
daily  acts  of  dominion  over  her  property  would  continually 
bring  to  her  mind  the  injustice  by  which  that  dominion  was 
acquired.  These  defendants  admitted  that  at  the  time  of  the 
said  marriage  the  personal  estate  of  the  defendant,  Harriet 
D.  Cruger,  amounted  to  about  $136,000  in  value  and  her 
real  estate  to  about  $130,000  in  value.    That  the  income  of 
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1844.  her  whole  estate  real  and  personal  did  not  exceed  $10,000. 
The  defendants  insisted  that  the  post-nuptial  settlement 
deed  was  not  void,  but  was  valid  at  law  and  in  equity. 
DovGLAi.  And  that  if  the  same  or  any  part  or  provision  thereof  was 
void  aa  being  repugnant  to  the  revised  statutes  of  the  State 
of  New  York  or  otherwise,  then,  the  said  complainant  was 
bound  hj  the  principles  of  equity  and  ought  to  be  decreed 
to  execute  or  unite  in  proper  instruments  and  conformably 
to  the  ante-nuptial  agreement  between  him  and  this  defen* 
dant  Harriet  D.  Cruger,  subject  to  the  trusts  and  powers  in 
that  behalf  above  mentioned  or  so  settle  all  the  estate  and 
interest  in  such  property  which  he,  the  said  complainant, 
could  or  did  acquire  at  law  by  or  by  means  of  the  said 
marriage.  And  this  defendant  Harriet  D.  Cruger,  further 
answering,  said  that  the  said  post-nuptial  settlement  deed 
was  executed  by  the  said  complainant  in  consideration  of 
the  said  ante-nuptial  agreement  and  of  the  said  marriage 
duly  solemniaed  upon  the  faith  thereof  and  was  delivered 
to  and  accepted  by  this  defendant  and  her  said  trustees  as 
and  for  a  compliance  therewithand  upon  the  representation 
of  the  said  complainant  that  the  same  was  a  valid  and 
binding  instrument  and  effectual  for  the  purposes  so  as 
aforesaid  contemplated  by  the  said  ante-nuptial  agreement 
A  cross  bill  was  filed  by  the  wife,  wherein  she  showed 
that  the  said  Henry  D.  Cruger,  in  consideration  that  she 
would  marry  him,  did  undertake  and  faithfully  promise 
her  that  he,  as  soon  as  conveniently  practicable  after  the 
then  intended  marriage,  should  and  would  cause  all  the 
property,  real  and  personal  which  she  might  have  at  such 
marriage  and  all  income  thereof  to  be  settled  on  her  and 
vested  in  trustees  in  such  proper  and  usual  manner  as  the 
laws  required  and  permitted  and  as  counsel  should  advise 
for  the  purpose  of  securing  the  whole  principal  and  income 
to  her  sole  and  separate  use  during  coverture,  free  from 
any  control  or  interference  of  the  said  Henry  D.  Cruger  and 
excluding  him  from  acquiring  through  or  by  means  of  such 
marriage  any  right  whatever  in  such  property  or  the  income 
thereof  and  that  she  should  be  vested,  notwithstanding  such 
expected  coverture,  with  the  fullest  powers  of  disposition 
and  control  over  the  said  estates  and  income  that  the  laws 
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would  permit  in  a  marriage  settlement  for  the  purposes  1844. 
aforesaid*  That,  at  the  instance  of  the  said  Henry  D.  Cru« 
ger,  she  thereupon  consented  so  to  many  him  and  that  re- 
lying upon  the  promise  and  undertaking  aforesaid  and  in  i>ouaLia. 
pursuance  of  the  ante-nuptial  agreement  so  formed  between 
her  and  him  as  aforesaid  and  in  performance  of  such  agree- 
ment on  her  part,  she  married.  That  the  execution  of  for- 
mal instruments,  so  settling  her  said  property  as  aforesaid, 
was  deferred,  at  the  special  instance  and  request  of  the  said 
Henry  D.  Cruger,  until  the  said  marriage  should  have  been 
solemnized,  in  order  to  prevent  the  implication  which  he, 
the  said  Henry  D.  Cruger,  alleged  would  arise  from  any 
earlier  execution  thereof  that  full  confidence  had  not  been 
reposed  in  his  honor  and  integrity — an  implication  which 
he  alleged  was  offensive  to  self  respect  and  tended  to  de- 
grade him  in  the  estimation  of  others.  That  immediately 
upon  the  solemnization  of  said  marriage,  the  said  Henry 
D.  Cruger,  in  her  presence,  delivered  into  the  hands  of  one 
of  the  trustees  therein  named,  who  was  then  present,  as  the 
act  and  deed  of  him,  the  said  Henry  D.  Cruger,  the  said 
deed  of  marriage  settlement  dated  the  twenty-ninth  day  of 
June  one  thousand  eight  hundred  and  thirty-three ;  and  he 
insisted  that  the  same  was  good  and  valid,  but,  still,  was 
so  inartificially  and  unskilfully  expressed  as  to  render  its 
validity,  in  some  respects,  liable  to  be  questioned — and  ought 
to  be  made  good  in  equity.  That  the  order  of  the  fifteenth 
day  of  July^one  thousand  eight  hundred  and  thirty-three 
was  given  merely  for  the  purpose  of  facilitating  the  dis- 
bursement of  her  income  as,  from  time  to  time,  she  might 
desire  and  was  merely  temporar]^  and  revocable  in  its  na- 
ture. And  that  transfers  or  papers  of  the  seventeenth  day 
of  September  one  thousand  eight  hundred  and  forty  and  the 
nineteenth  day  of  November  one  thousand  eight  hundred  and 
forty-one  were  obtained  by  the  unkindness  of  the  husband| 
Henry  D.  Cruger,  and  by  excessive  and  irresistible  persuasion 
and  importunity  and  threats  and  coercion  practiced  upon 
her,  the  said  Harriet  Cruger,  by  him  and  others  acting  (as 
she  believed)  on  his  request  and  by  his  procurement ;  and 
that  these  two  papers  were  not  voluntary  acts,  but  were 
obtained  by  undue  means  and  were  void.    Prayer:  That 
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1844.       the  said  Henry  D.  Cruger  might  be  decreed  specifically  to 
^-^•^^"-^^     execute  the  said  ante-nuptial  settlement  or  duly  to  execute 

CK0OE& 

V.  such  deed  of  marriage  settlement  as  was  designed  and  in* 
tended  by  him  when  he  made  the  said  deed  of  the  twenty- 
ninth  of  June  1833.  And  that  proper  instruments  for  these 
purposes  or  one  of  them  might  be  settled  by  or  under  the 
direction  of  the  court  and  duly  executed  by  the  proper  par* 
ties  and  that  whatever  was  or  might  be  defective  in  the  said 
deed  of  marriage  settlement  of  the  twenth-ninth  day  of  June 
1833  might  be  reformed  and  corrected  and  supplied  by  the 
court  so  as  to  bind  the  said  estates  real  and  personal  and 
quiet  the  complainant  and  her  trustees  in  the  possession  of 
their  respective  rights  therein.  And  that  the  said  Henry 
D.  Crnger  might  deliver  up  all  the  said  papers  or  transfers 
of  the  seventeenth  day  of  September  one  thousand  eight 
hundred  and  forty  and  nineteenth  day  of  November  one 
thousand  eight  hundred  and  forty-one,  to  be  cancelled ; 
that  he  might  be  restrained  by  perpetual  injunction  from 
making  any  further  claims  under  either  of  the  said  two  last 
mentioned  papers ;  and  that  he  might  be  compelled  to  per- 
form and  execute  all  such  acts  and  deeds  as  the  court 
should  direct ;  and,  further  relief. 

By  the  answer  to  this  cross-bill  the  defendant  therein, 
Henry  D.  Cruger,  denied  that  the  papers  or  transfers  of 
1840  and  1841  were  obtained  by  unkindness,  threats  or 
coercion  or  by  improper  persuasion  or  importunity  or  by  any 
undue  means ;  that  the  same  were  binding  on  the  said 
Harriet  Cruger  and  her  trustees ;  and  that  she  was  estop- 
ped, by  her  acknowledgments  thereto,  from  denying  their 
validity  as  free  acts.  Mifch  of  the  matter  embraced  by  the 
original  bill  was  turned  into  the  answer  to  the  cross-bill ; 
and  the  defendant  therein  set  up  the  statute  entitled  of 
<'  Fraudulent  conveyances  and  contracts  relative  to  goods, 
chattels  and  things  in  action"  against  the  alleged  ante- 
nuptial parol  agreement. 

Both  causes  came  up  together  on  pleadings  and  proofs. 
A  mass  of  testimony,  with  many  exhibits,  embracing  private 
letters,  was  used.  But  it  is  believed  that  the  pleadings  set 
forth  and  the  facts  and  circumstances  embraced  by  the 
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opinion  of  the  court  will  be  found  quite  sufficient  for  an       1844. 
understanding  of  all  useful  points  involved  in  this  case.  v-^-n^-^ 

CR0OICR 

Mr.   T%>mas  L.   WeOs,  Mr.  Anthon  and  Mr.  George      oooo^^ 
'Woodf  for  Mr.  Crager. 

m 

Mr.  Charles  (y  Conor,  Mr.  Bidwell  and  Mr.  B.  F.  But- 
ler^  for  Mrs.  Cruger  and  George  and  William  Douglas. 

The  Yice-Chancellor  : — The  bill  in  the  original  cause  Aug.  26| 
is  filed  by  Mr.  Cruger  against  his  wife  and  her  two  brothers,  1846. 
who  claimed  to  be  trustees  of  her  estate,  for  the  purpose,  in 
one  aspect,  of  ridding  the  estate  of  the  trust,  in  order  that 
there  may  be  no  obstacle  in  the  way  of  bis  asserting  the 
common  law  rights  of  a  husband  to  the  property  of  his 
wife ;  or,  in  case  it  shall  turn  out  that  there  is  a  valid  sub- 
sisting trust  under  which  the  property  is  held,  then,  that 
he  may  have  the  benefit  of  a  deed  of  appointment  executed 
by  her  under  date  of  the  19th  November,  1841,  purporting 
to  give  him  one-half  of  the  net  income  of  the  whole  estate 
real  and  personal  during  his  natural  life :  and  the  bill  calls 
upon  the  two  brothers  of  his  wife,  either  to  yield  the  poih 
session  of  the  property  to  him  to  be  managed  as  a  husband 
is  entitled  by  law  to  manage,  possess  and  enjoy  the  proper- 
ty  of  his  wife  or  else,  in  their  capacity  of  trustees,  to  per- 
form their  duty  in  respect  to  the  making  of  investments,  the 
collection  of  rents  and  income,  the  paying  of  dividends  and 
the  rendering  of  proper  accounts  or  that  they  may  be  re- 
moved from  the  trust  and  other  trustees  appointed  in  their 
stead. 

On  the  other  side,  the  cross- bill,  filed  by  Mrs.  Cruger 
against  her  husband,  has  for  its  object — first,  the  establish- 
ment by  decree  of  this  court  of  a  deed  of  settlement  exe- 
cuted by  him  immediately  after  the  solemnization  of  their . 
marriage  on  the  29th  of  June  1833,  by  which  she  claims 
that  the  whole  estate  both  real  and  personal  became  and 
was  vested  in  trustees  for  her  use  and  subject  to  her  ap- 
pointment and  disposal  as  if  she  were  unmarried  and  to  be 
held  and  kept  during  the  marriage  entirely  exempt  from 
his  control ;  and  secondly,  it  seeks  to  annul  and  have  do- 
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1844      Glared  void  all  appointments  and  settlements  of  the  ineome 

^•^"^''^^^     which  she  at  any  time  may  have  made  upon  or  in  favor  of 

9.  her  husband  and  especially  the  last  act  or  deed  of  the  kind 

wwLAM.     executed  by  her  under  date  of  the  19th  Noveuber,  1841, 

before  mentioned. 

This  presents  a  very  general  view  of  the  nature  and  ob- 
ject of  the  suit  on  boUi  sides ;  and  it  will  readily  be  per- 
ceived that  this  court  can  deal  with  the  controversy  only 
so  far  as  property  is  concerned.  Over  the  conduct  and  acts 
tof  the  parties,  except  with  reference  to  their  respective  rights 
of  property  and  for  the  purpose  of  enforcing  those  rights 
when  ascertained,  this  court  can  exercise  no  control.  It  has 
not  jurisdiction  to  compel  cohabitation  where  one  party 
withdraws  from  the  society  of  the  other  without  justifiaUe 
cause  nor  to  decree  a  restitution  of  conjugal  rights  withheld. 
Whether  the  decision  I  am  about  to  make  will  have  a  ten- 
dency to  produce  such  desirable  results  from  any  moral 
force  or  influence  it  may  carry  with  it,  I  cannot  undertake 
to  predict ;  but  I  will  indulge  the  hope,  that  Uie  questions, 
which  have  so  long  agitated  the  minds  of  the  parties,  in  re* 
lation  to  the  property,  being  onee  settled  by  a  definitive  sen* 
4ence  or  decree  upon  just  and  equitable  principles^  there 
will  be  nothing  left  to  disturb  the  peace  and  harmony  that 
-always  should  subsist  between  intelligent,  upright  and  vir- 
tuous minds  and  that  they  will  see  the  importance  of  re^ 
turning  to  those  duties  which  the  domestic  relation  requires 
and  which,  as  enlightened  members  of  a  moral  and  Chris^ 
4ian  community,  is  demanded  of  them. 

The  first  question  to  be  considered  is,  on  the  validity  and 
effect  of  the  husband's  deed  of  the  29th  day  of  June  1833, 
as  constituting  a  post-nuptial  settlement  of  die  property 
upon  the  wife  ?  The  whole  of  the  property  belonged  to  bar 
before  the  marriage  and  the  absence  of  anything  in  the 
shape  of  a  marriage  settlement  would  leave  him  to  enjoy 
the  legal  rights  of  a  husband  over  her  property  which 
could  not  be  disputed. 

Much,  thereforo,  depends  upon  this  instramsiil;  for,  if  it 
cannot  be  sustained  of  itself  or  as  evidence  of  an  ante4inp- 
tial  agreement  which  thfe  court  is  bound  t>i>  canry  into  eflbet, 
then,  all  the  court  has  to  do  is  to  pronounce  it  a  nullity  and 
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le&TQ  the  husband  in  the  poesession  of  the  rights  conferied      1844. 
upon  him  by  the  maniage. 

In  the  first  place,  the  instrument  is  alleged  to  be  void 
upon  its  face,  for  the  reason  that  there  is  no  consideration     DouaLASw 
ej^pressed. 

The  statute  relatire  to  fraudulent  conveyances  and  con- 
tracts, 2  R,  S.  134,  136,  does  indeed  require  that  certain 
contracts  or  agreements,  in  order  to  be  binding,  must  be  in 
writing  and  must  express  the  consideration  and  must  be 
subscribed  by  the  party  or  his  agent.  But,  this  provisiott 
of  the  statute  has  reference  to  executory  contracts  or  agreo- 
ments,  such  as  rest  in  covenant  or  promise  to  do  or  perform 
some  act  in  future  and  does  not  apply  to  contracts  executed 
by  the  act  or  deed  itself.  This  is  manifest  from  another 
section  of  the  same  statute :  <<  No  estate  or  interest  in  lands, 
(other  than  leases  for  a  year)  nor  any  trust  or  power  over 
or  concerning  lands  or  in  any  manner  relating  thereto  shall 
be  created,  granted,  assigned,  surrendered  or  declared,  un* 
less  by  act  or  operation  of  law  or  by  a  deed  or  conveyance 
in  writing  subscribed  by  the  party  creating,  granting,  as- 
signing, surrendering  or  declaring  the  same,  &c" 

Here,  no  mention  is  made  of  a  consideration  expressed. 
In  an  instrument,  therefore,  which  of  itself  creates  and 
passes  the  estate,  title  or  interest  by  words  of  grant,  assign* 
ment,  surrender  or  declaration  of  trust,  it  is  not  necessary 
that  it  riiould  express  the  consideration  on  which  it  is  found- 
ed. A  consideration  is  implied  from  the  fact  of  the  party's  ^ 
signing  and  s^ing  the  instrument,  and  this  is  sufficient  to 
support  it  as  a  deed  until  it  is  impeached  or  invalidated  for 
some  other  cause.  Now,  the  deed  in  question  is  not  in 
terms  executory  or  promissory.  It  is  not  a  covenant  or 
agreement  to  do  something  in  future,  but  it  is  an  act  or 
deed  by  which  all  that  was  ever  contemplated  is  done  and 
accomplished  at  once.  It  speaks  in  the  present,  not  in  the 
Alture  tense.  It  purports  to  divest  the  husband  o[  all  in- 
terest and  right  in  his  wife's  property  which  he  had  ac- 
quired at  law  by  the  marriage  and  to  vest  it  in  trustees  for 
h^  separate  use.  The  language  of  the  deed  is,  that  be 
thereby  freely,  fully  and  unresen^edly  releases  and  conveys 
nU  the  estate  botbi  real  and  personal,  of  the  wife  which  she 
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1844.       then  owned  or  might  afterwards  acquire  and  all  his  right, 

title  and  interest  therein,  &c.    It  is,  therefore,  an  executed, 

not  an  executory  instrument  and  does  not  belong  to  that 

oouoLit.     class  of  written  instruments  which  are  declared  void  by 

the  statute  of  frauds  for  not  expressing  the  consideration. 

The  next  objection  taken  to  this  instrument  is  that,  if  not 
▼oid  for  want  of  an  express  consideration,  still,  that  it  is 
▼oid  by  the  statute  of  uses  and  trusts,  as  containing  a  trust 
not  sanctioned  by  that  statute :  1 R.  S.  727,  $  55.    The  trust 
as  declared  is  that  the  trustees  are  ^  to  hold  and  keep  both 
the  principal  and  interest  thereof  (that  is  of  the  whole  es- 
tate) during  the  said  marriage  exempt  from  his  (the  hus- 
band's) debts,  contracts  or  control ;  to  be  managed  and  dis- 
posed of  on  her  separate  orders  or  receipts  or  by  her  deeds 
or  will,  so  that  she  may  enjoy  and  dispose  of  the  same  as 
it  came  from  her  parents  and  sister  or  may  hereafter  in  any 
manner  accrue  to  her  in  all  respects  as  if  she  were  unmar- 
ried."   In  the  matter  of  time  or  duration  the  trust  is  not 
objectionable,  for  it  is  to  continue  only  during  the  marriage 
of  the  parties  and  by  no  possibility  can  this  extend  beyond 
the  life  of  the  wife.    The  objection,  however,  rests  upon  a 
more  formidable  ground,  viz. :  that  by  the  terms  of  the  deed 
the  trustees  are  not  required  to  perform  any  active  duties  in 
the  management  of  the  estate  or  in  the  receipt  of  the  rents 
and  profits  and  the  application  of  them  to  the  use  of  the 
wife,  but  the  wife  herself,  instead  of  being  a  mere  recipient 
g  or  passive  party,  is  constituted  the  active  party  in  the  trust 
to  manage  the  property  in  all  respects  as  the  legal  owner. 
That  such  a  mere  nominal  trust  is  contrary  to  the  policy  of 
the  law  and  the  spirit  and  intention  of  the  statute  is  not 
now  to  be  questioned.    The  final  decision  in  the  case  of 
the  Lorillard  Will  and  in  other  cases  subsequently  has  set- 
tled that  point.    The  question  is,  whether  the  trust  here 
created  or  intended  so  to  be  is  of  that  character  1    It  must 
be  admitted  that  the  deed  is  informal  and  the  trust  inartifi- 
eially  expressed ;  but  it  does  not  follow  that  it  will  be  dis- 
regarded on  that  account  as  entirely  ineffectual.    This  court 
looks  at  the  substance  rather  than  at  the  form  of  things  and 
endeavors  to  ascertain  the  object  and  design  of  every  deed  or 
instrument  brought  before  it.   If  the  words  used  admit  of  dif- 
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ferent  meanings,  by  one  of  which  the  instrument  may  be       1844 
good  and  by  another  void,  the  duty  of  the  court  is  to  attach     ^■-^>^^^ 
to  them  the  meaning  that  will  uphold  rather  than  the  one      ^"^^* 
that  will  overthrow  the  deed.   The  words  of  strongest  import     woola*- 
against  the  validity  of  the  trust  in  question  are  these :  '<  To 
be  managed  or  disposed  of  on  her  Separate  orders  or  re- 
ceipts or  by  her  deeds  or  will,  so  that  she  may  enjoy  the 
same  in  all  respects  as  if  she  were  unmarried" — carrying 
with  them  the  appearance  of  an  intention  to  place  the  whole 
property  in  her  possession  and  to  leave  it  to  her  manage- 
ment as  well  as  to  her  ultimate  disposal  as  (hough  she  were 
difefne  sole  and  as  though  trustees  were  but  nominal  par- 
ties in  the  deed  and  had  no  duties  to  pierform ;  but  when 
these  words  are  read  in  connection,  as  they  must  be,  with 
those  that  precede  them  a  different  sense  is  conveyed.    The 
words  that  precede  are  words  of  a  lease  and  conveyance  to 
third  persons  by  name.    They  are  sufficient  to  pass  what- 
ever legal  interests  or  riglits  of  property  the  husband  had 
acquired  in  the  estate  of  his  wife  by  the  marriage  ;  and  the 
trustees  became  vested  with  those  rights  by  the  delivery 
and  acceptance  of  the  deed :  Cunningham  v.  Freeborn,  1 1 
Wend.  247,  248.    From  that  moment  their  duty  as  trustees 
commenced.    It  was  an  active  trust  they  were  called  upon 
to  execute — a  trust  in  the  first  place  "  to  hold  and  keep  both 
principal  and  interest  of  the  whole  estate  during  the  mar- 
riage exempt  from  the  husband's  debts,  contracts  or  con- 
trol."   How  could  they  hold  and  keep  and  protect  the  pro- 
perty and  especially  the  income  from  the  husband  and 
against  his  creditors,  without  taking  it  into  their  own  hands 
and  under  their  control  ?    To  have  it  in  the  possession  of 
the  wife  and  under  her  management  would  be  to  leave  it 
still  in  the  husband's  possession  and  under  his  control.   Her 
possession  would,  in  legal  contemplation,  be  his  possession 
and  the  declared  object  of  the  deed  might,  therefore,  be 
defeated.     It  must  not  be  supposed  that  the  parties  in- 
tended such  a  result.    On  the  contrary,  it  was  as  necessary 
to  vest  the  trustees  with  the  actual  possession  as  with  the 
legal  title ;  and  both  being  united  in  them  the  active  man- 
agement of  the  estate  at  once  devolved  on  the  trustees,  one 
of  whom  (Mr.  Halliday)  immediately  entered  upon  the  du- 
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1844.      ties  of  the  trust  and  did,  in  fact,  take  charge  of  and  maDage 
the  estate. 

So  far,  therefore,  as  respects  the  commencement  of  the 
DQuoLAf.  trust  clause  in  the  deed,  viz. :  <'  to  hold  and  keep  the  pro- 
perty," 6cc.  for  the  purpose  of  protecting  it  against  the  acts 
of  the  husband  himself,  it  appears  to  be  free  from  the  ob- 
jection that  no  active  duties  on  the  part  of  the  trustees  were 
required. 

Do  the  words  then  which  immediately  follow,  ^  to  be 
managed  and  disposed  of  on  her  separate  orders  or  re- 
ceipts," &c.  take  from  it  that  character?  In  my  opinion 
they  do  not  It  is  very  evident  they  were  not  intended  to 
relieve  the  trustees  of  their  duties  and  to  convert  them  into 
mere  automata  or  nominal  parties  to  the  trust  No  such 
meaning  ought  to  be  given  to  the  words  and  the  whole 
taken  tc^ether  ought  not  to  bear  that  construction.  A  more 
consistent  and  rational  understanding  of  them  is  that  they 
were  meant  to  designate  the' wife  as  the  sole  beneficiary  of 
the  trust — to  point  out  very  generally  the  manner  by  which 
she  might  receive  and  enjoy  the  benefit  of  the  property  free 
from  his  control,  viz. :  by  orders  on  the  trustees  and  receipts 
to  them  in  her  own  name  and  by  ultimately  disposing  of 
the  estate  as  she  might  see  fit  The  latter  is  in  the  nature  of 
a  power  of  appointment  to  be  exercised  by  deed  or  will. 

Still,  the  question  is  not  wholly  disposed  of ;  for,  although 
one  objection  is  removed,  another  remains.  The  trust  as 
declared  is  not  in  the  words  of  the  statute,  "  to  receive  the 
rents  and  profits  and  apply  them  to  the  use  of  the  wife." 
It  has  been  held  repeatedly  not  to  be  essential  to  the  vali- 
dity of  the  trust  that  it  should  be  expressed  in  the  very 
words  of  the  statute.  A  deviation  in  the  phraseology  will 
not  vitiate,  provided  the  object  of  the  statute  is  substantially 
complied  with :  Oott  v.  Cooki  7  Paige,  638,  639 ;  and  here 
I  think  there  is  a  substantial  compliance  with  the  statute. 

It  follows,  from  the  nature  of  the  trust,  that  the  trustees 
must  receive  the  rents  and  profits.  This,  as  already  shown, 
is  a  part  of  the  active  duty  belonging  to  the  trustees  to  hold 
and  keep  both  the  principal  and  interest  exempt  from  the 
husband's  debts,  contracts  or  control ;  and  when  the  money 
is  paid  over  upon  the  wife's  separate  orders  or  receiptSi  it 
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19  applied  to  her  use  within  tlie  meaniog  of  the  atatate :      1844. 
Goit  V.  Cookj  supra. 

I  have  thus  &r  considered  the  question  on  the  law  of 
trusts  in  relation  to  real  estates ;  the  statute  of  uses  and  sovoLAa 
trusts  having  reference  solely  to  that  species  of  property. 
But  with  regard  to  the  personal  property  embraced  by  the 
same  deed  of  settlement,  it  will  be  perceived  that  the  trust 
is  equally  free  from  any  well  founded  objection. 

We  have  no  statute  declaring  how  or  for  what  purposes 
personal  property  shall  or  may  be  placed  in  trust  nor  impos- 
ing any  restriction  upon  trusts  of  personalty,  except  trusts 
of  accumulation  for  the  benefit  of  minors,  which  are  to  be 
limited  to  their  respective  minorities  and  all  beyond  that 
period  are  made  void. 

There  is  a  statute,  also,  against  suspending  the  absolute 
ownership  of  personal  property  beyond  the  period  of  two 
lives  in  being  and,  by  which,  moreover,  limitations  of  future 
and  contingent  interests  in  personal  property  are  suljected 
to  the  same  rules  as  prescribed  by  another  statute  in  rria* 
tion  to  future  estates  in  lands ;  but  none  of  these  statutory 
provisions  touch  the  deed  in  question.  There  is  here  no 
trust  for  the  purpose  of  accumulation — ^nothing  that  ope- 
rates as  an  undue  suspension  of  the  absolute  ownership  of 
property  and  no  violation  of  the  rules  of  law  in  regard  to 
future  or  contingent  estates. 

If  I  am  correct  in  holding  this  to  be  a  valid  deed  of  settle- 
ment upon  its  face  and  the  trust,  such  as,  upon  a  fair  con- 
struction, the  law  has  not  prohibited,  then,  it  becomes  un- 
necessary to  determine  wheUier  there  was  or  was  not  an 
agreement  ante-nuptial  on  which  it  was  founded.  The 
parties  are  at  issue  on  that  point  The  wife  claims  for  the 
dee4  that  it  was  executed  in  pursuance  of  a  previous  agree- 
ment or  understanding  which  formed  a  condition  on  which 
she  entered  into  the  marriage  compact ;  and'  that,  however 
informal  or  defective  the  instrument  might  prove  to  be, 
there  being  ample  consideration  in  the  fact  of  a  previous 
agreement,  this  court  will  reform  the  deed  if  necessary  and 
sustain  and  establish  it  as  a  valid  settlement  upon  her. 

On  the  other  hand,  the  husband  denies  that  any  previous 
agreement  existed  for  a  settlement  as  a  condition  of  the 
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1844.  marriage  or  otherwise ;  and  he  asserts  that  the  deed  as  exe- 
cuted and  delivered  was  a  voluntary  offering  on  his  part. 

The  proofs  in  the  cause  do  not  furnish  direct  and  positive 
pouoLis.  evidence  of  a  previous  agreement  by  which  the  property 
was  to  be  settled  upon  the  wife  after  the  marriage.  In  all 
probability  it  was  a  point  about  which  they  had  not  speci- 
fically agreed,  although  a  wife's  right  to  retain  the  control 
and  exclusive  ownership  of  her  estate  after  marriage  had 
been  often  and  for  a  long  time  a  subject  of  discussion  be- 
tween them.  She  had  been  taught  to  believe  in  the  supe- 
riority of  the  wife's  right  in  that  respect  over  the  marital 
right  which  the  common  law  confers  upon  the  husband ; 
and  she  appears  to  have  adopted  it  as  a  fixed  principle  in 
relation  to  her  property  never  to  surrender  the  control  and 
ownership  of  it  to  a  husband  any  further  than  to  allow  him 
to  enjoy  the  income  with  herself  and  to  be  a  disbursing 
agent  of  it  for  their  mutual  benefit  To  this,  as  a  principle 
of  her  life,  she  has  clung  ever  since  the  marriage,  even  at 
the  sacrifice  of  her  domestic  peace  and  happiness.  Still,  I 
believe  the  marriage  took  place  without  having  that  point 
conceded  to  her,  but,  as  I  have  no  doubt,  under  the  fullest 
persuasion  in  her  own  mind,  that  her  husband,  understand- 
ing as  he  did  her  sentiments  upon  the  subject,  would  fulfil 
that  expectation  and  relinquish  the  right  which  the  law 
would  give  him  over  her  property  and,  that  knowing  her 
wishes  and  actuated  by  a  desire  to  gratify  them,  he  pre- 
pared the  instrument  beforehand  and  upon  the  solemniza- 
tion of  the  marriage  promptly  and  generously  executed  it, 
divesting  himself  of  all  right  of  property  in  her  estate  which 
he  had  but  that  instant  acquired.  This  view  of  the  cir- 
cumstances which  led  to  the  making  of  the  deed  and  under 
which  it  was  executed  and  placed  in  the  hands  of  the  trus- 
tees, tends  to  the  removal  of  all  conflict  in  the  statements 
of  the  parties  concerning  it. 

The  next  question,  then,  is  upon  the  character  of  the 
order  of  Mrs.  Cruger  upon  Halliday,  the  acting  trustee  and 
agent  of  the  estate,  under  date  of  the  16th  day  of  July, 
1833,  by  which  he  was  authorized  to  pay  to  Mr.  Cruger  the 
income  of  the  estate  as  it  should  accrue.  Was  this  a  mere 
authority  for  him  to  receive  the  income  as  being  still  the 
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money  of  the  wife  or  is  to  be  regarded  as  an  appoint-  1844. 
ment  under  the  deed  of  settlement  irrevocable  in  its  nature 
and  by  which  the  income  of  the  estate  was  given  back  to 
the  husband  aa  his  own  ?  He  claims  for  it  the  character  of  ^oao^^ 
a  gift  to  him  of  the  whole  income  made  in  fulfilment  of  a 
verbal  declaration  of  hers  to  that  eflfect  on  the  evening  of 
the  marriage,  in  consideration  of  having  executed  the  deed 
of  settlement  Her  answer  called  for  upon  oath  and  re- 
sponsive upon  this  point)  denies  that  such  was  the  origin 
and  object  of  this  order.  She  says  that,  feeling  gratified  by 
his  conduct  in  executing  the  deed  and  having  previously 
intended  to  allow  him  to  enjoy  the  inccnne  of  her  pro- 
perty in  case  he  should  survive  her,  she  called  upon  some 
of  the  persons  present  on  the  occasion  of  their  marriage  to 
witness  her  declaration,  that  if  she  should  die  before  hav- 
ing an  (^portunity  to  make  a  will,  it  was  her  will  that  her 
husband  should  enjoy  the  income  of  her  property  during 
his  life ;  and  she  positively  denies  that  she  made  or  intended 
to  make,  by  that  act  or  declaration,  any  other  gift  or  disposi^ 
tion  in  favor  of  her  husband  than  by  a  verbal  or  nuncupa- 
tive will  to  take  effect  at  her  death  in  case  he  should  sur- 
vive her. 

That  the  purport  and  design  of  her  declaration  so  made 
was  testamentary,  is  placed  beyond  all  doubt  by  the  con- 
curring testimony  of  the  Rev.  Dr.  Phillips,  the  Rev.  Dr. 
Wainwright  and  Mr.  Monroe.  They  prove  that  it  was  ex- 
pressed as  her  ''  will "  to  take  effect  in  the  event  of  her 
death  suddenly  oceuring  before  mie  in  writing  conld  be  pre- 
pared. 

Her  husband  bad  just  parted  with  all  his  interest  in  her 
property  and  she  wished  to  guard  against  a  contingency 
by  which  he  might  be  deprived  of  all  benefit  from  the  in- 
come of  the  estate  which  she  intended  he  should  have  dur- 
ing his  Ufe  in  the  event  of  his  surviving  her.  Such  a  dis- 
position of  the  income  would,  of  course,  take  effect  only  at 
her  death ;  a  thing  very  different  from  a  gift  or  an  intended 
gift  to  take  effect  or  become  absolute  in  her  life  time.  She 
denies,  moreover,  in  her  answer,  that  the  proposed  nuncu- 
pative will  had  any  connection  Ivith  the  subsequent  giving 
of  the  order  of  the  16th  of  July  or  that  the  latter  was  in 
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1844.  confirmation  and  fulfilment  of  the  alleged  gift  of  the  in- 
come made  by  the  former  or  intended  thereby.  I  am  bound 
to  believe  her  statement  in  this  particular,  because  it  is  re- 
DouoiMB.  sponsive  to  a  direct  allegation  of  the  bill  and  the  denial  is 
not  disproved  by  any  evidence  in  the  cause. 

The  answer  likewise  explains  the  circumstances  under 
which  the  order  was  made  and  states  her  reasons  and  mo- 
tives for  it ;  all  of  which  are  perfectly  in  keeping  with  the 
idea  of  its  being  a  mere  matter  of  business  arrangement 
between  herself  and  husband  and  not  a  gift  of  the  income 
to  him.  She  appears  to  have  been  made  aware  of  the  em- 
barrassment that  might  arise  from  her  undertaking  to  make 
deposits  in  banks  on  her  separate  account  and  to  draw 
checks  in  her  own  name ;  and  deeming  it  to  be  (as  she  very 
properly  might)  the  more  appropriate  duty  and  business  of 
her  husband  to  lobk  after  her  income  and  to  attend  to  the 
disbursing  of  it  in  their  personal  and  family  expenses  and 
being  anxious,  at  the  same  time,  to  save  his  feelings  from 
all  seeming  distrust  and  to  show  how  unbounded  was  her 
confidence  in  him,  she  subscribed  the  order  in  the  very  sig- 
nificant and  feeling  manner  expressed  upon  its  face. 

Some  effort  has  been  made  to  support  the  husband's  claim 
under  the  order  as  a  purchase  of  the  income  founded  on  the 
consideration  of  his  relinquishing  a  lucrative  profession  on 
entering  into  the  marriage ;  and,  on  the  other  hand,  nume- 
rous facts  and  circumstances  have  been  adduced  in  argu- 
ment to  prove  that  no  such  idea  could  have  existed  at  the 
time  nor  for  a  long  time  afterwards,  even  in  the  mind  of 
the  husband  himself;  and  that  his  letters  on  various  occa- 
sions and  his  acts  and  proceedings  during  a  series  of  years 
are  opposed  to  any  such  construction  being  given  to  the 
transaction. 

There  is  much  force  in  the  argument  drawn  from  these 
sources,  but  it  is  unnecessary  to  dwell  upon  them  here. 
An  attentive  consideration  of  all  the  circumstances  has  sat- 
isfied me  that  the  order  of  the  15th  day  of  July,  1833,  was 
not  given  as  an  irrevocable  appointment  of  the  income  to 
the  husband  in  effect  restoring  to  him  his  marital  right  in 
the  property  and  that  such  is  not  the  true  character  and 
was  not  the  intention  of  it. 
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Thus  far,  then,  we  find  that,  by  the  husband's  deed  of  1844 
settlement,  the  whole  property,  capital  and  income,  was  se- 
cured to  the  wife ;  and  by  her  order  a  stewardship  was  cre- 
ated in  the  husband  over  the  income,  which  involved  in  oouaLAt. 
itself  the  duty  of  keeping  accounts.  This  duty,  in  fact,  he 
undertook  to  perform ;  but  it  appears  soon  to  have  become 
irksome  to  him. 

At  the  second  anniversary  of  their  marriage  the  disco- 
very was  made  that  the  sums  drawn  from  the  trustees  and 
expended  had  exceeded  the  income.  This  circumstance 
and  the  trouble  of  keeping  minute  accounts  led  to  dissatis- 
faction and  produced  some  difficulty.  It  was  a  cardinal 
rule  with  her  not  to  allow  the  capital  of  her  estate  to  be 
encroached  upon  or  diminished  ;  and  although  the  husband 
immediately  upon  its  being  discovered  made  good  the  defi- 
ciency out  of  his  own  resources,  it  showed  the  necessity  of 
more  economy  and  a  closer  attention  to  the  keeping  of  ac- 
counts. The  latter  duty  had  a  tendency  rather  to  increase 
than  to  remove  the  cause  of  his  discontent.  This  is  shown 
by  his  handing  back  to  her  the  order,  with  liberty  to  her  to 
revoke  it  if  she  pleased.  She,  however,  did  not  revoke  it, 
but  addressed  to  him  a  note  under  date  of  29th  of  June, 
1836,  by  which  she  proposed  to  relieve  fa^im  in  some  mea- 
sure from  the  trouble  of  keeping  minute  or  detailed  ac- 
counts and  to  allow  him  to  retain  a  specified  part  of  the  « 
income  for  his  own  sole  use  and  without  any  accountability 
to  her  for  it.    ' 

The  terms  thus  proposed  she  offered  to  confirm  by  orders 
or  directions  to  her  trustees.  All  this  was  done  as  she 
says — and  she  speaks  responsively — not  for  the  purpose  of 
creating  an  irrevocability  about  her  former  order,  but  to 
lessen  his  dissatisfaction  and  to  silence  his  remonstrances 
about  keeping  full  and  particular  accounts  and  to  render 
the  manner  of  receiving  and  disbursing  her  income  more 
agreeable  to  him.  I  do  not  see,  therefore,  that  the  rights 
of  the  parties,  as  they  existed  previously,  were  materially 
changed  by  this  act  of  hers  of  the  29th  of  June,  1836. 

The  original  order  which  he  offered  to  surrender  appears 
to  have  found  its  way  back  into  his  hands  and  all  things 
went  on  harmoniously  between  them  until  another  year 
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1844.       had  elapsed.    At  this  time  (towards  the  last  of  July,  1836) 
fresh  difficulties  arose.    For  causes  either  real  or  imagiaary, 
which  she  has  set  out  in  her  answer,  she  withdrew  the 
pouaLis.      agency  of  the  estate  from  Mr.  Halliday,  the  acting  trustee, 
and  took  from  him  the  duplicate  of  the  order  of  the  15th  of 
July,  1833,  which  had  been  deposited  with  him  and  ap- 
pointed Mr.  Brown  agent  of  the  estate  in  the  place  of  Hal- 
liday ;  and  this  change  was  made  without  previously  noti- 
fying her  husband  of  what  she  was  about  to  do.    Of  course 
it  was  a  surprise  upon  him  and  he  became  greatly  excited 
by  it,  so  much  so  that  he  left  their  residence  and  took  lodg^ 
ings  elsewhere.    Then,  for  the  first  time,  the  question  seems 
to  have  come  under  discussion  between  them,  whether  the 
order  she  had  recalled  was  revocable  or  irrevocable  ;  and  it 
resulted,  after  a  few  days  separation,  in  his  writing  a  note 
addressed  to  Mr.  Halliday  and  Mr.  Monroe  as  trustees  of 
the  estate,  dated  8th  of  August,  1836,  in  which  she  says 
that  under  Mrs.  Cruger's  assurance  that  she  did  not  intend 
the  order  for  the  payment  of  the  income  to  him  to  be  irre- 
vocable, he,  of  course,  had  not  the  right  to  have  it  so  con- 
sidered.   This  removed  at  once  all  cause  for  his  separating 
from  her  and  he  accordingly  returned,  having  determined 
to  meet  her,  as  expressed  in  a  letter  to  her  at  the  time,  upon 
her  own  terms,  viz :  "  trust  in  her  confidence,  affection,  honor 
and  generosity."    After  this  reconciliation  the  parlies  spent  a 
part  of  the  autumn  of  that  year  (1836)  together  at  Hender- 
son, their  country  residence,  in  Herkimer  County,  from 
whence  they  returned  to  the  city  some  time  in  November. 
The  subject  of  this  dependent  condition  was  now  again 

renewed  as  a  matter  of  discussion  between  them  attended 

• 

by  importunity  and  a  course  of  conduct  towards  her  (of 
which  she  complains)  in  order  to  induce  her  to  make  some 
settlement  of  income  upon  him  by  which  he  might  be  re- 
lieved from  the  state  of  dependence  and  uncertainty  in 
which  he  was  placed.  With  a  view  to  some  arrangement 
to  that  effect,  the  friendly  offices  of  Mr.  Bard  and  Captain 
Whetten  were  accepted  as  arbitrators  and  their  ojnnions 
and  advice  as  to  the  basis  of  a  settlement  dividing  the  in- 
come were  given,  but  without  effect  Nothing  came  of  it 
or  of  certain  papers  which  he  caused  to  be  prepared  about 
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the  sftme  time  and  requested  her  to  unite  with  him  in  exe-  1844. 
outing,  but  which  she  refused  to  execute.  Comparative 
peace  and  quietude,  nevertheless,  appears  to  have  been  re- 
stored to  the  minds  of  the  parties  at  that  period  by  a  solemn  DouocAi. 
declaration  which  she  made  in  writing  addressed  to  her 
sister  Mrs.  Monroe,  under  date  of  November  30, 1836.  This 
paper  embraced  the  most  important  points  in  the  contro- 
versy between  them.  Mrs.  Monroe  gave  it  her  sanction 
and  approval  Dec.  20,  1836,  in  these  words :  "  I  truly  b^ 
lieve  my  sister  in  the  declarations  made  in  this  letter  and 
that  she  wiil  strictly  adhere  to  them  throughout  her  life.'' 
Captain  Whetten,  also,  expressed  in  writing  his  entire  con- 
fidence in  them. 

From  this  time  until  the  autumn  of  1839,  a  period  of  about 
three  years,  the  parties  appear  to  have  lived  happily  toge- 
ther, nothing  having  occurred  to  disturb  the  harmony  between 
them.  A  portion  of  the  years  1838  and  1839  was  spent  in 
Europe.  On  their  return  home  they  went  to  Henderson 
and  passed  the  summer  of  1839  at  that  place.  In  autumn, 
on  coming  to  town,  a  difficulty  again  arose  about  the  income 
in  consequence  of  the  dishonor  of  a  draft  which  he  had 
drawn  on  Brown,  the  agent,  for  money  to  pay  debts  or  expen- 
ses]incurred  at  Henderson,  she  having  given  some  instructions 
to  the  agent  which  the  agent  supposed  forbade  his  acceptance 
of  the  draft,  though  the  draft  was  very  soon  afterwards  ac- 
cepted and  paid.  This  circumstance  induced  a  renewal  of 
the  importunities  and  demands  upon  her  for  a  settlement 
which  should  place  something  irrevocable  at  the  disposal  of 
her  husband.  She  was  urged  to  this  by  her  brother-in-law 
Mr.  Monroe  and  she  finally  yielded  so  far  as  to  sign  an  in- 
strument addressed  to  Mr.  Monroe  dated  26th  October  1839, 
by  which  she  declared  that  her  husband's  power  to  draw  the 
"whole  income  as  it  accrued  during  his  life  should  be  deemed 
irrevocable  ;  and  this  was  followed  up  by  executing  a  deed  of 
the  2d  of  November  1839,  which  purported  to  settle  upon 
her  husband  the  whole  income  of  the  estate,  real  and  perso- 
nal, during  his  life,  excepting  the  share  which  belonged  to 
her  of  her  deceased  mother's  and  sister's  estate.  Upon  this 
being  done,  the  husband  executed  a  deed  of  appointment  on 
his  part  dated  the  6th  of  the  same  month,  referring  to  her 


CKVQER 
V. 


618  CASES  IN  THE 

1844.       deed  of  the  2d,  by  which  h^  directed  the  trustees  to  pay  to 
her  so  much  of  the  iacome  as  would,  with  what  she  had  re- 
served herself,  constitute  oae  half  of  the  whole  income  of  the 
OOUOX.1*.     estate. 

These  instruments  however  proved  entirely  unavailing. 
She  had  intimated,  at  the  time  of  executing  the  deed  on  her 
part,  that  her  husband's  acceptance  of  it  would  be  the  means 
of  separating  her  from  him.  The  declaration  was  made  in 
pursuance  of  a  determination  long  previously  formed  and 
never  meant  to  be  departed  from,  that  if  constrained  to  give 
him  an  irrevocable  power  over  the  income,  she  would  not 
live  with  him  while  he  held  it.  The  prediction  was  veri- 
fied, for  on  his  coming  to  town,  after  exchanging  the  papers, 
he  found  that  she  had  left  their  home  and  had  gone  to  her 
brother's  and  that  she  refused  to  return  and  live  with  him 
so  long  as  he  retained  the  deed  and  claimed  any  rights 
•  under  it. 

This  state  of  things  continued  until  the  22d  of  February 
184D  when  he,  being  al  Washington,  endorsed  upon  the 
deed  a  surrender  and  cancellation  of  it  and  sent  it  to  her. 
From  Washington  he  proceeded  to  Charleston,  South  Caro- 
lina, where  he  remained  until  the  following  June.  He  then 
came  back  to  New  York  and  found  she  had  gone  to  Hen- 
derson where  she  remained  apart  from  him  all  the  summer. 

Now  again  the  friendly  advice  of  Mr.  Bard  was  offered  in 
a  letter  addressed  to  her  expressive  of  much  good  feeling 
and  concern  for  the  happiness  and  honor  of  both  and  strongly 
urging  her,  for  both  their  sakes,  to  make  a  settlement  of  some 
portion  of  the  income  upon  her  husband  that  should  be  per- 
manent and  irrevocable.  She  promptly  replied  to  Mr.  Bard's 
letter,  placing  at  his  disposal  the  whole  of  her  then  income 
so  that  he  might  decide  what  portion  of  it  should  be  assigned 
irrevocably  to  Mr.  Cruger  and,  after  he  had  decided,  then  au- 
thorizing him  to  have  the  proper  instrument  prepared  and 
for^Mirded  to  her  for  execution. 

A  deed  of  the  7th  of  September  1840  was  accordingly  pre- 
pared and  sent  to  her  which  she  executed  and  returned  to 
Mr.  Bard  and  the  same  was  thereupon  delivered  to  her  hus- 
band. By  this  deed  she  assigned  to  him  out  of  her  income 
an  annuity  of  three  thousand  dollars,  ta  be  paid  to  him  dur- 
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Ing  his  natural  life.    Notwithstanding  this  deed  bad  all  the       1844. 
appearance  of  being  a  perfectly  free  and  voluntary  act  on     v-*^^'""*^ 
her  part  and,  as  he  says,  was  intended  as  an  adjustment  of         ,;. 
all  difficulties  between  them  and  to  bring  them  together     i^xf^^i*^ 
again,  yet  it  would  seem  from  her  statements  that  she  exe- 
cuted it  without  any  view  to  cohabitation  and  that  she  still 
meant  not  to  depart  from  her  purpose  of  living  separate  pro- 
vided he  accepted  the  deed  and  should  undertake  to  claim 
an  irrevocable  power  over  even  so  much  of  the  income. 

If  such  was  her  resolution  at  that  time  it  is  certain,  how- 
ever, that  she  did  not  long  adhere  to  it.  On  his  proceeding 
to  Henderson  soon  after  receiving  the  deed,  she  became  re- 
conciled and  they  were  again  united,  so  that  in  November 
following  they  came  to  town  and  took  up  their  residence  for 
the  winter  at  her  house  56  Broadway,  where  they  continued 
to  reside  in  external  harmony  until  some  time  in  June  1841. 

Then  it  was  that  she  again  separated  from  him  and  they 
have  not  since  resided  together.  The  immediate  cause  of 
this  their  last  separation  does  not  very  distinctly  appear.  A 
variety  of  circumstances  may  have  contributed  to  it  Mrs. 
Monroe,  who  was  present  when  she  left,  says  it  was  owing 
to  some  misunderstanding  about  money  matters — that  nei- 
ther she  nor  Mr.  Crnger  seemed  to  understand  each  other's 
views  on  .money  matters — that  Mr.  Cruger  expressed  his 
disapprobation  of  her  going — opposed  her  going — but  never- 
theless handed  her  to  her  carriage. 

But  it  is  not  very  important  at  present  to  ascertain  more  par- 
ticularly the  cause.  I  only  advert  to  the  fact  of  their  separa- 
tion in  connection  with  other  prominent  matters  that  have  oc- 
curred since  1836  in  relation  to  the  husband's  acquiring  an  in- 
terest in  or  a  control  over  the  income  of  her  estate  in  order  to 
come  at  that  part  of  the  case  which  I  am  now  about  to  consi- 
der and  upon  which  the  right  and  claim  of  the  husband  to 
any  interest  or  ownership  in  the  property  entirely  depends.  I 
refer  to  her  deed  of  appointment  of  the  19th  of  November 
1841,  the  last  she  ever  executed  and  by  which,  according  to 
its  purport,  she  irrevocably  assigns,  transfers  and  appoints 
to  her  husband,  in  pursuance  of  the  power  contained  in  her 
post-nuptial  settlement  with  him  (meaning  his  deed  of  the 
29th  of  June  1833)  the  one  equal  half  part  of  the  net  income 
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1844.  of  all  her  estate,  real  aod  personal,  for  and  during  the  rest  of 
bis  natural  life  from  and  after  the  first  day  of  November  tben 
instant  and  directs  the  trustees  of  her  estate  to  pay  to  her 
iHMioLAi.  husband  such  moiety  of  the  income  accordingly,  declaring 
the  provision  thereby  made  to  be  in  lieu  of  the  annuity  of 
three  thousand  dollars.  This  deed  is  a  matter  of  vital  im- 
portance to  the  husband  provided  I  am  correct  in  my  views 
as  to  the  validity  of  the  original  deed  of  settlement  and  as 
to  the  effect  of  the  (mier  of  the  16th  of  July  1833. 

If  found  to  be  a  valid  instrument,  both  on  the  law  and 
the  facts  of  the  case,  then  he  is  entitled  to  the  aid  of  the 
court  in  carrying  its  provisions  into  effect.  But,  should  it 
fail  of  support,  so  necessary  to  its  validity,  then  there  is  no- 
thing left  for  the  husband  to  fall  back  upon  within  the  pro- 
vince or  jurisdicticMi  of  this  court  to  enforce,  unless  indeed 
the  court  can  reinstate  the  annuity  which  was  surrendered 
when  the  deed  in  question  was  delivered;  the  grant  of  which 
annuity  however  is  now  as  strongly  impugned  as  is  the 
deed  which  succeeded  it.  The  form  of  this  last  instrument, 
as  a  deed  of  appointment,  is  not  objected  to,  but  it  is  insisted, 
in  the  first  place,  that  she  had  not  the  capacity,  legally,  to 
make  such  a  deed  or  any  other  instrument  purporting  to 
convey  or  to  dispose  of  the  income.  The  power  as  express- 
ed in  and  intended  to  be  conferred  by  the  husband's  original 
deed  of  settlement  is  broad  enough  to  authorize  her  to  dis* 
pose  of  the  income  as  well  as  the  principal  either  by  deed  or 
will  and  it  is  that  sort  of  power  which  a  married  woman, 
notwithstanding  coverture,  is  expressly  authorized  by  the 
statute  of  powers  to  execute  by  herself  without  the  presence 
or  concurrence  of  her  husband :  1  R.  L.  736,  sec.  110 ;  lb. 
737,  sec.  130.^ 

But  the  objection  lies  deeper.  It  is  based  upon  the  disa- 
bling or  prohibiting  language  of  the  63d  section  of  the  sta- 
tute of  uses  and  trusts  which,  it  is  contended,  renders  her  le- 
gally incompetent  thus  to  part  with  or  dispose  of  her  in- 
come. 

That  section  does  indeed  declare  that  <<no  person,  benefi- 
cially interested  in  a  trust  for  the  receipt  of  the  rents  and 
profits  of  land,  can  assign  or  in  any  manner  dispose  of  such 
interest  f  though,  where  a  trust  for  the  payment  of  a  sum 
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ia  gross  is  created,  the  right  and  interest  of  a  beneficiary       1844. 
may  be  assigned. 

This  provision  of  the  statute  applies  only  to  rents  and 
profits  or  to  sums  in  gross  payable  out  of  real  estate,  although, 
by  a  subsequent  statutory  provision,  the  income  of  personal 
property  is  placed  on  a  similar  footing  and  subject^  to  the 
like  rules :  CltUe  v.  Bool,  8  Paige,  85. 

The  question  is,  therefore,  presented,  whether  the  deed  in 
question  is  such  an  assignment  or  disposition  of  the  income 
as  the  63d  section  has  prohibited  and  rendered  nugatory  ? 

The  law  having  authorized  the  creation  of  trusts  and  es- 
pecially trusts  for  the  purposes  specified  in  the  3d  and  4th 
subdivisions  of  sec.  56,  it  became  necessary  to  throw  around 
them  some  guard  against  an  improvident  disposition  which 
the  beneficiaries  of  such  trusts  might  be  tempted  to  make  of 
what  was  intended  for  their  continuous  support  and  to  meet 
their  constantly  accruing  and  future  wants,  such  benefi- 
ciaries being  generally  persons  of  improvident  habits  or 
under  some  condition  of  helplessness  or  dependence  ;  and, 
hence,  the  63d  section  was  enacted.  It  was  probably  inten- 
ded moreover  to  support  and  give  efiect  to  the  clause  against 
anticipation,  commonly  introduced  into  deeds  and  wills,  cjre- 
ating  settlements  for  the  separate  use  of  married  women,  as 
to  tho  eiSfect  of  which  clause  nice  and  difficult  questions 
were  liable  frequently  to  arise.  See  Kent's  Com.  5tb  ed. 
and  Ttdlett  v.  Armstrong,  1  Bea van's  Rep.  1. 

No  such  clause  appears  however  in  the  deed  in  the  pre- 
sent case ;  and  the  other  branch  of  the  mischief,  which  it 
was  the  policy  of  the  63d  section  to  guard  against,  seems  to 
be  equally  inapplicable  and  foreign  to  the  present  purpose. 
The  effect  of  the  deed,  appointing  one  half  of  the  net  income 
of  the  husband,  is  not  to  break  up  the  trust :  for  the  object 
of  the  trust  is  not  thereby  essentially  or  materially  changed. 
The  trust  is  still  to  endure.  The  trustees  are  to  go  on  re- 
ceiving the  rents  and  income  and  making  the  application 
thereof  in  moities  according  to  the  direction  she  has  given 
•and  the  appointment  she  has  made — all  of  which  is  in  con- 
formity with  the  power  conferred  on  her. 

This  is  very  different  from  a  sale  of  her  interest  under  the 
trust.    It  is  not  a  parting  with  the  continuous  and  constantly 
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1844.  accruing  benefit  it  was  intended  to  be  to  her,  for«  benefit  in 
gross  or  an  anticipation  of  all  the  benefit  of  the  trust  and  a 
terminatioD  of  it,  so  far  as  she  is  concerned. 
DovoLAs.  vphe  opinion  expressed  by  the  chancellor  in  Qoti  v.  Cooky 
7  Paige,  638  and  by  Mr.  J.  Co  wen  in  S.  C.  in  error,  24  Wend. 
667,  appears  to  me  to  fdLVor  the  distinction  which  I  make  be- 
tween putting  an  end  to  the  original  beneficiary's  interest 
under  the  trust,  thereby  virtually  defeating  the  object  of  it, 
and  the  doing  of  that  which  is  only  an  appropriation  of  the 
benefits  resulting  from  it  in  a  manner  compatible  with  its 
object  and  its  creation.  I  think  the  latter  is  the  sense  in 
which  this  deed  is  to  be  regarded ;  and,  consequently,  that 
it  does  not  fall  within  the  prohibition  of  the  63d  section. 

The  other  objections  taken  to  the  deed  depend  on  the  cir« 
cumstances  under  which  Mrs.  Cruger  was  induced  lo  exe- 
cute it. 

She  states  in  her  answer  (and  in  her  cross  bill  the  charges 
are  substantially  repeated)  that  having  returned  to  the  city, 
on  the  18th  of  October  1841  from  her  country  residence, 
she  went  immediately  to  the  house  of  her  cousin,  Mrs.  Kane, 
where  she  met  Mr.  Cruger  and  had  a  very  painful  interview 
with  him.    That  at  that  time,  as  she  believes,  he  had  made 
up  his  mind  to  live  apart  from  her  and  to  obtain  as  large 
a  grant  as  practicable  of  her  income  and  for  this  purpose 
he  engaged  the  services  of  Mr.  Monroe,  her  brother-in- 
law.    That  Mr.  Monroe,  accordingly,  alone  or  conjointly 
with  Mr.  Cruger,  instructed  Mrs.  Monroe,  her  only  surviv- 
ing sister,  to  procure  from  her  an  appointment  of  one  half  of 
the  income  to  the  use  of  Mr.  Cruger.    That  all  the  acts  and 
proceedings  of  Mr.  Monroe  to  accomplish  that  object  were 
guided  by  Mr.  Cruger, either  directly  or  indirectly  through  the 
agency  of  Mr.  Monroe.    At  the  same  time,  by  some  indirect 
means,  Mr.  Cruger  {mcured  Mrs.  Kane  and  Mr.  Ogden  to 
aid  and  assist  him  in  his  designs  upon  the  income.    That 
Mrs.  Monroe,  aided  and  seconded  by  Mrs.  Kane  and  Mr. 
Ogden,  addressed  her  and  requested  that  she  would  settle 
upon  Mr.  Cruger  one  half  of  the  income  of  her  estate*    To 
this  she  replied  that,  by  virtue  of  an  ofier  made  in  June  previ- 
ous! y  through  her  counsel  Mr.  Strong  and  still  subsisting, 
Mr.  Cruger  had  the  liberty  to  take  nearly  the  whole  of  the 
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income  and  it  was,  therefore,  unnecessary  to  apply  to  her  1844. 
for  a  smaller  sum.  (The  offer  in  June  alluded  to  involved 
a  condition  that,  if  accepted,  she  would  live  separate  from 
him  and  had,  therefore,  been  rejected.)  That  her  sister,  ^^^^^> 
Mrs.  Monroe,  treated  such  reply  with  ridicule  and  derision, 
stating  that  she  had  no  right  to  give  the  whole  but  was 
bound,  in  order  to  save  herself  from  general  censure,  to  give 
one  half.  That  Mrs.  Monroe,  so  aided  and  seconded  by 
Mrs.  Kane  and  Mr.  Ogden,  pursued  the  application  for  a  set- 
tlement of  one  half  of  the  income  upon  Mr.  Cruger  so  un- 
ceasingly and  in  so  harassing  and  importunate  a  manner  as 
to  leave  her  no  peace  or  quiet.  That  she  resisted  the  im- 
portunities of  her  sister  to  the  utmost  of  her  ability ;  but  at 
length  her  powers  of  resistance  wholly  failed  her  and  she 
yielded  to  the  requisition  of  her  sister  and  directed  her  coun- 
sel (Mr.  Strong)  to  draw  the  required  settlement  She  fur- 
ther says  that  Mr.  Strong  accordingly  drew  up  an  instru- 
ment bearing  date  the  26th  of  October  1841,  purporting  to 
settle  one  half  of  the  income  upon  Mr.  Cruger  for  her  life, 
instead  of  his  life,  which  she  executed,  but  which  he  refused 
to  accept  or  receive. 

That  in  this  stage  of  the  controversy  she  was  again  ad- 
dressed by  her  sister,  aided  by  her  cousin  and  Mr.  Ogden — 
that  she  was  charged  with  duplicity  in  giving  private  in- 
structions to  her  counsel  to  draw  the  instrument  in  such  un- 
satisfactory form  and  was  censured  for  unreasonable  obsti- 
nacy and  threatened  with  public  odium ;  and  with  renewed 
and  continual  importunities,  she  was  at  last  compelled  in 
order  to  secure  her  tranquillity,  to  agree  to  make  the  settle- 
ment upon  her  husband  of  one  half  of  the  income  during  his 
life.  That  having  so  yielded,  she  sent  for  Mr.  Strong  and 
caused  instructions  to  be  given  to  him  to  prepare  the  deed 
of  settlement  accordingl  y .  That  the  draft  was  prepared  and 
submitted  to  Mr.  Cruger,  who  instead  of  acquiescing  in  it, 
proposed  a  different  deed  of  settlement,  but  on  being  inform- 
ed that  his  proposed  deed  would  not  be  executed,  he  finally, 
after  considerable  hesitation  and  on  or  about  the  17th  of  No- 
vember, signified  to  Mr.  Strong  that  he  would  accept  as  sat- 
is&ctory  the  deed  prepared  by  him ;  whereupon  it  was  en- 
grossed and  she  executed  and  acknowledged  it  under  date 
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1844.       of  the  19th  of  November  1841  and  sent  it  to  Mr.  Strong  who 
delivered  it  to  Mr.  Cruger. 

She  then  denies  that  Mrs.  Monroe,  Mrs.  Kane  and  Mr. 
!K)TOLi«.  Ogden  or  either  of  them  had  any  right  to  suppose  that  the 
deed  could  or  would  form  a  basis  just,  reputable  or  other- 
wise of  a  re-union  between  herself  and  her  husband  ;  on  the 
contrary  she  says  it  necessarily  formed  a  cause  of  continued 
separation,  inasmuch  as  she  had  .  uniformly  declared  that 
she  could  not  live  with  her  husband  so  long  as  he  persever- 
ed in  possessing  himself  of  a  legal  right  to  any  part  of  the 
income  of  her  estate. 

That  in  the  summer  previous  he  had  declined  to  receive 
a  settlement  on  the  condition  that  she  was  to  live  apart  from 
him  and  yet  in  order  to  secure  the  co-operation  of  her  sister, 
and  cousin  and  to  avoid  the  odium  of  accepting  a  settlement 
on  such  disreputable  terms  he  held  out  to  her  sister  and  cou- 
sin the  idea  that  such  settlement  when  made  would  satisfy 
his  mind,  restore  harmony  and  thus  lead  to  a  re-union  be- 
tween them ;  at  the  same  time  he  well  knew  that  she  had 
determined  not  to  live  with  him  under  such  circumstances. 
.  She  then  says  that  the  deed  was  not  a  free  and  voluntary 
act  on  her  part — that  it  was  obtained  in  opposition  to  her 
will  and  by  the  persevering  and  vexatious  importunities  of 
her  husband  and  his  agents — that  it  was  obtained  fraudu- 
lently against  good  faith  and  contrary  to  the  true  intent  and 
meaning  of  what  she  claims  to  have  been  an  ante-nuptial 
agreement  and  the  husband's  deed  of  29th  of  June  1833. 
That  although  no  physical  force  was  employed  to  compel 
her  to  execute  the  instrument  and  admitting,  as  she  does, 
that  at  the  time  of  executing  it  she  was  under  no  personal 
restraint  or  duress  and  that  she  executed  and  acknowledged 
it  with  all  the  form  and  ceremony  of  a  free  and  voluntary 
act,  yet  she  says  it  was  by  undue  persuasion  and  coercion 
growing  out  of  his  importunities  and  persecution  of  her  for 
years  and  his  threats  that  he  would  continue  to  destroy  all 
her  peace,  comfort  and  happiness  until  she  made  such  a  set- 
tlement of  her  estate  upon  him  as  he  should  be  content  to 
accept,  that  she  was  brought  to  execute  it. 

Such  are  alleged  to  have  been  the  means  resorted  to  and 
practised  upon  her  to  obtain  the  deed.    If  true,  there  can  be 
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DO  doubt  as  to  the  duty  of  this  court  in  regard  to  the  trans-  1844. 
action.  The  deed  could  not  be  allowed  to  stand,  much  less 
woald  the  court  lend  its  aid  in  carrying  it  into  effect.  And 
hero  I  may  remark  that  much  of  what  is  thus  alleged  i>ouola«. 
against  the  morale  of  the  deed  is  either  in  denial  of  or  re- 
sponsive to  statements  put  forth  in  the  original  bill  calling 
for  an  answer  under  oath.  The  burthen  of  disproving  these 
denials  and  responsive  assertions  therefore  rests  upon  the 
husband  and  to  this  end  he  has  called  upon  Mr.  and  Mrs. 
Monroe  and  Mr.  Ogden  for  their  testimony  respecting  the 
part  taken  by  them  as  well  as  by  Mr.  Cruger  himself  in 
bringing  about  this  arrangement  and  deed  of  settlement. 
Although  these  three  witnesses  are  the  persons  chiefly  im- 
plicated as  conspiring  with  Mr.  Cruger  in  this  business,  yet 
they  are  competent  to  testify  and  their  testimony  must  be 
believed  unless  there  is  other  evidence  to  refute  their  state- 
ments or  upon  the  face  of  their  own  testimony  it  shall  ap- 
pear to  be  incredible. 

Both  Mr.  and  Mrs.  Monroe  freely  admit  in  the  course  of  a 
long  and  searching  examination  that  often  and  on  various 
occasions  during  a  series  of  years  prior  to  the  separation  of 
the  parties  in  June  1841,  they  did  interfere  and  by  their  ad- 
vice and  influence  endeavored  to  prevail  on  Mrs.  Cruger  to 
make  a  permanent  and  irrevocable  settlement  upon  Mr.  Cru- 
ger of  some  large  portion  of  the  income  of  her  estate.  That 
this  they  urged  upon  her  frequently  when  the  subject  of  her 
income  became  a  matter  of  discussion  and  controversy  be- 
tween them  so  as  to  threaten  the  loss  of  her  domestic  peace 
and  happiness  and  to  become  painful  to  the  feelings  of  those 
so  nearly  and  dearly  connected  with  her  as  were  Mr.  and 
Mrs.  Monroe  and  family — ^that  this  was  done  both  verbally 
and  by  written  communications  in  the  most  urgent  and  per- 
suasive manner,  but  was  always  most  kindly  meant,  from  a 
belief  that  her  own  happiness  would  be  promoted  by  it  and 
from  a  wish  to  see  her  placed  upon  high  ground  with  re- 
spect to  her  husband  and  the  opinion  of  the  world. 

When  Mrs.  Cruger  came  to  town  in  October  1841  and  did 
not  go  to  reside  with  her  husband  at  65  Broadway,  where 
he  then  was,  these  efforts  were  renewed  by  Mr.  and  Mrs. 
Monroe  and  particularly  by  the  latter,  in  the  hope  of  indue- 
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1844*  iog  Mrs.  Cruger  to  make  the  settlement  and  return  to'  and 
reside  with  her  husband  and  thereby  conform  to  the  wishes 
of  her  best  friends.  Mrs.  Monroe  is  asked  upon  her  cross  ez- 
DocoLAi.  amination  to  give  the  substance  of  the  conversation  which  i; 
appears  she  had  with  Mrs.  Cruger  on  that  subjeet  two  o: 
three  times  shortly  after  she  came  to  town,  partly  at  Mt. 
Monroe's  house,  30  Yarick  street,  at  one  of  which  she  thinks 
Mr.  Cruger  was  present  and  also  Mrs.  Kane  and  at  anothe: 
Mr.  Ogden  and  Mrs.  Kane  were  present.  She  says  the  con- 
versations were  not  very  long,  at  least  not  all  of  them.  She 
did  earnestly  entreat  her  sister  to  make  the  deed  and  place 
herself  on  high  ground.  It  was  her  sister  she  thought  of,  to 
make  right.  The  conversation  most  deeply  impressed  on 
her  mind  was  one  held  in  Mrs.  Kane's  house,  when  she  said, 
'•  My  sister,  only  do  right ;  put  yourself  on  high  ground  and 
divide  your  income  with  Henry,  giving  him  half  that  you 
cannot  take  back ;  then  try  and  if  you  are  not  happy  with 
Henry  and  be  not  contented  I  will  give  him  up  and  go  to 
you."  In  answer  to  a  further  interrogatory  she  says  she  ex- 
pressed herself  to  this  efl^t :  "  Mrs.  Kane,  Mr.  Ogden  and 
Mr.  Whetten,  every  one  of  us  that  loves  you,  wishes  yon, 
Harriet,  to  do  this — do,  Harriet,  for  all  our  sakes."  She  fur- 
ther says — *^  I  did  not  say  to  her,  <  You  cannot  maintain 
your  own  respectability  or  that  of  your  relatives  without 
making  it ;'  I  had  no  view  but  for  my  sister.  I  urged  her 
from  the  bottom  of  my  heart  to  do  what  I  asked  of  her.  I 
used  no  argument  but  affection."  In  relation  to  the  charge 
Aat  these  efforts  of  Mrs.  Monroe's  to  procure  a  deed  from 
her  sister  were  stimulated  by  Mr.  Cruger  through  the  instru- 
mentality or  agenc^  of  Mr.  Monroe,  who  instructed,  guided 
or  directed  his  wife's  movements  in  that  respect,  Mr.  Mon- 
roe expressly  declares  that  Mr.  Cruger  never  at  any  time 
engaged  his  services  or  secured  his  agency  to  obtain  for  him 
half  of  the  income  of  Mrs.  Cruger's  estate  or  that  he  alone 
conjointly  with  Mr.  Cruger  ever  instructed  or  directed  Mrs. 
Monroe  to  procure  from  her  sister  such  a  grant  He  says, 
that  at  no  time  whatever  did  anything  pass  between  him- 
self and  Mr.  Cruger  on  the  subject,  except  when  he  spoke  to 
Mr.  Cruger  about  having  some  arrangement  made  that 
should  be  definite  and  unchangeable  respecting  the  income— 


CRUOBft 

V. 


YICE-CHANCELLOR'S  COURT.  827 

at  which  times  Mr.  Cruger  declared  himself  disposed  to  1844. 
leav^  the  whole  matter  to  Mrs.  Cruger  and  her  friends.  He 
lays,  moreover,  that  in  the  frequent  conversations  between 
himself  and  Mrs.  Monroe  he  found  that  iheir  views  corre-  douola*. 
ipooded  in  relation  to  Mrs.  Cruger ;  and  that  he  never  did 
adviye  Mrs.  Monroe  to  use  her  influence  and  power  of  per- 
suasipn  with  Mrs.  Cruger  to  effect  any  object  with  her ;  that 
Mrs.  Monroe  would  attempt  nothing  of  that  sort  which  was 
90t  ia  accordance  with  her  own  views  and  her  own  feelings 
of  affection  towards  her  sister;  that  whatever  he,  Mr.  Mon-* 
^oe,  had  done  towards  influencing  or  persuading  Mrs.  Cruger 
ipto  a  settlement,  was  done  out  of  regard  for  her  and  her 
happiness ;  and  most  generally  without  the  knowledge  or 
concurrence  of  Mr.  Cruger,  except  that  Mr.  Cruger  had  al- 
ways declared  that  he  would  cheerfully  concur  in  anything 
her  friends  might  decide  upon. 

It  is  unnecessary  for  the  present  purpose  to  go  more  at 
length  into  the  testimony  of  these  two  witnesses.  What  I 
have  thus  stated  comprises  the  substance  of  all  that  I  deem 
material  to  show  the  character  and  kind  of  influence  which 
they  appear  to  have  exerted  with  Mr.  Cruger  in  producing 
the  result  complained  of  by  her. 

The  testimony  of  Mr.  Ogden  in  regard  to  the  character  of 
his  interference  and  advice  is  not  very  diflerent.  He,  it  ap- 
pears, was  an  old  and  intimate  friend  of  the  Douglas  family. 
One  who  could  have  had  no  motive  for  advising  Mrs.  Cruger 
in  any  thing  except  that  which  he  honestly  and  sincerely  be- 
lieved to  be  right  and  promotive  of  her  happiness  and  wel- 
fare. He  was  in  New  York  during  the  whole  of  October 
and  as  late  as  the  IQth  of  November  1841 — on  which  day 
he  embarked  for  England.  In  October  and  at  least  a  fort- 
night before  he  sailed,  he  met  Mrs.  Cruger  at  Mrs.  Kane's 
in  Yarick  street.  Mrs.  Monroe  was  also  there.  .  He  had  ta- 
ken leave  of  the  ladies.  Mrs.  Cruger  followed  him  to  the 
door  and  as  he  was  on  the  steps  going  away  she  urged  him 
to  return  and  converse  with  her  on  the  subject  of  her  exist- 
ing difficulties  with  her  husband  and  to  give  her  advice.  At 
her  pressing  solicitatioUi  resistiog  it,  however,  for  some  time, 
he  agreed  to  listen  to  her  story  and  did  return  into  the  house 
and  bad  a  long  conversation  with  her.    Mrs.  Kane  and  Mrs. 
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1844.  Monroe  were  present.  The  conversation  most  to  the  point 
be  says,  was  her  declaration  that  she  had  always  intended 
to  settle  the  whole  of  her  income  upon  her  husband,  revoca- 
DOUGLAS.  |,|e  at  her  pleasure.  He,  Mr.  Ogden,  gave  it  as  his  opinion 
that  a  certain  part  of  her  income  or  a  certain  sum  should  in 
justice  be  settled  on  her  husband  during  his  life.  After  a 
great  deal  had  been  said,  she  agreed  that  the  settlement 
should  be  of  one  half  of  her  income  and  solemnly  declared 
that  she  would  carry  it  into  effect.  She  said,  "Mr.  Ogden, 
I  will  sit  down  this  very  night  and  write  orders  to  my  soli- 
citor to  do  so."  He  told  her  such  haste  was  unnecessary, 
that  to-morrow  or  the  next  day,  after  she  had  reflected  on  it, 
would  answer  the  purpose.  "  I  repeatedly  told  her,"  (he  con- 
tinues) <<  that  my  only  cause  for  giving  her  this  advice  was 
my  friendship  to  her  and  to  set  her  right  before  the  world. 
I  told  her  that  I  frequently  had  heard  it  the  subject  of  con- 
versation and  that  she  was  blamed  for  the  conduct  she  had 
pursued.  We  parted  on  this  occasion  on  the  most  friendly 
terms." 

He  further  says,  on  his  cross-examination,  that  in  the  course 
of  the  conversation  he  told  Mrs.  Cruger  that  he  was  speak- 
ing to  her  as  her  friend  and  not  as  the  advocate  of  Mr.  Cru- 
ger, in  whom  he  felt  no  comparative  interest ;  that  the  ad- 
vice he  gave  her  was  from  a  conviction  in  his  own  mind 
that  it  was  right  and  that  he  gave  it  to  her  that  she  should 
be  enabled  to  take  a  high  stand  before  the  world.  In  an- 
swer to  the  question,  "  Did  you  at  that  time  advise  that  the 
settlement  should  be  for  his  (Mr.  Cruger's)  life?"  He  says, 
'^  I  did  most  distinctly  ;"  and  he  was  led  to  do  so  from  a  be- 
lief that  no  permanent  amicable  adjustment  could  be  made 
which  rested  on  the  sole  will  or  caprice  of  the  party  making 
the  settlement. 

It  was  in  pursuance  of  this  advice  that  Mrs.  Cruger  gave 
directions  to  Mr.  Strong,  her  solicitor,  to  prepare  the  deed 
which  was  drawn  and  signed  by  her  under  date  of  the  26th 
of  October  1841,  purporting  to  be  for  her  own  life  and  which 
was  rejected.  Afterwards  and  on  the  8th  or  9th  of  November, 
Mr.  Ogden  had  another  interview  with  Mrs.  Cruger  at  her 
brother's  (Mr.  William  Douglas')  bouse  in  Park  Place.  He 
there  entered  into  a  further  conversation  with  her  in  which 
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he  told  her  that  he  had  understood  a  deed  had  heen  made  1844. 
out  in  favor  of  Mr.  Cruger  during  her  life  and  inquired 
whether  she  understood  that  to  be  the  meaning  of  the  advice 
he  had  given  her.  She  replied  that,  in  the  directions  to  her  douolas. 
solicitor,  she  hcul  not  ordered  him  to  make  out  the  papers  in 
that  way.  He  then  remarked,  in  that  case  the  solicitor  was 
unworthy  of  her  confidence,  as  he  had  presumed  to  make  a 
change  in  her  intentions.  She  persisted,  however,  that  the 
papers  should  continue  as  they  were  drawn.  On  that  ac- 
count the  conversation  became  an  animated  one.  Mrs.  Cru- 
ger was  greatly  excited,  walked  the  room  and  expressed 
herself  very  strongly  and  in  terms  highly  derogatory  to  the 
character  of  her  brother-in-law,  Mr.  Monroe.  To  which  the 
witness  replied  with  some  warmth,  though  in  other  respects, 
he  says,  he  spoke  plainly  in  the  language  of  truth  without 
passion  or  feeling.  In  reply  to  her  exclamation  that  ^  all 
the  world  had  turned  against  her  and  that  I  even  hcul  joined 
her  enemies,"  he  said,  "  No,  Mrs.  Cruger,  you  are  your  own 
worst  enemy, — ^if  any  friend,  however  dear  to  you,  ventures 
to  differ  in  one  single  point  from  your  opinion,  you  set  them 
down  at  once  as  an  enemy." 

The  witness  says  further,  it  was  an  angry  conversation 
towards  the  close  of  it.  It  can  hardly  be  said  to  have  ter- 
minated amicably,  for  she  persisted  in  her  intentions  and  he 
had  his  views  on  the  subject  which  were  opposite  to  those 
entertained  by  her.  Up  to  the  time  he  parted  with  her,  he 
understood  that  she  did  not  yield  her  assent  to  making  the 
settlement  for  his  (Mr.  Cruger's)  life.  Her  brother,  William 
Douglas,  and  IVliss  Bleecker  were  present  during  the  conver- 
sation, but  took  no  part  in  it  of  any  moment. 

With  regard  to  the  last  interview,  it  appears  to  have  been 
brought  about  solely  at  the  instance  and  upon  the  invitation 
of  Mrs.  Cruger.  Mr.  Ogden  did  not  seek  it  nor  does  it  ap- 
pear that  Mrs.  Kane,  Mrs.  Monroe  or  Mr.  Cruger  were  at  all 
privy  to  it  Mr.  Ogden  had  shortly  before  heard,  through 
Mrs.  Kane  or  Mrs.  Monroe  or  both  of  them  (between  the  1st 
and  8th  of  November)  of  the  making  and  tender  of  the  deed 
of  the  26th  of  October  and  had  expressed  his  astonishment 
at  its  being  limited  to  her  life,  but  has  no  recollection  of  hav- 
ing seen  or  conversed  with  Mr.  Cruger  on  the  subject  be- 
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1844.       tween  the  time  of  the  first  and  last  oonrersations  with  Mrs, 
*--"^^"^     Cruger  or  of  having  seen  Mr.  Cruger  and  Mrs.  Monroe  to- 
^*«?**      gether  during  that  interval. 

DOUGLAS.  It  appears  moreover  from  his  testimony,  that  in  the 
summer  of  the  preceding  year  (1840)  he,  Mr.  Ogden,  had 
visited  Mrs.  Cruger  at  Henderson  upon  her  invitation  an  d 
there  the  subject  of  a  settlement  and  adjustment  of  the  diffi- 
culties with  her  husband  were  discussed ;  and  at  which 
time  he  had  very  frankly  expressed  his  opinion  in  favor  of 
a  settlement  of  a  part  of  her  income  upon  her  husband  that 
should  be  irrevocable  as  the  only  means  of  reconciling  them 
and  of  enabling  them  to  live  amicably  together  and  had  ad- 
vised her  against  making  a  settlement  of  the  whole  income 
during  her  pleasure  as  she  repeatedly  said  it  was  her  inten- 
tion to  do.  To  the  question,  "Did  Mr.  Cruger  at  any  time 
request  you  to  exert  any  influence  with  Mrs.  Cruger  on  the 
subject  of  those  difficulties  ?"  The  witness  answers,  '<  Never ! 
It  was  at  the  solicitation  of  Mrs.  Cruger  alone  and  as  her 
friend  that  I  gave  the  advice."  The  question  thus  put  and 
answered  relates  to  every  instance  in  which  Mr.  Ogden  con«> 
versed  with  Mrs.  Cruger  and  gave  advice  in  relation  to  her 
difficulties  and  the  best  mode  of  settling  and  avoiding  them 
in  future.  So  far  as  he  was  instrumental  in  the  matter  and 
so  far  as  his  advice  or  opinions  may  have  influenced  her  to 
make  a  settlement  of  one  half  of  her  income  and  to  make 
that  settlement  irrevocable  and  that  too  for  her  husband's 
life  instead  of  her  own,  Mr.  Ogden  certainly  exculpates 
Mr.  Cruger  entirely  from  all  agency  in  bringing  that  influ- 
ence to  bear  on  her  mind.  The  same  may  be  affirmed  c^ 
the  testimony  of  Mr.  and  Mrs.  Monroe  in  respect  to  the  part 
which  they  took  either  cotyointly  or  separately  to  induce 
Mrs.  Cruger  to  make  such  a  settlement.  Neither  of  the 
three  acted  with  any  view  to  serve  any  mere  selfish  pur- 
poses of  Mr.  Cruger  by  procuring  for  him  one  half  of  the 
income  of  the  estate.  It  is  impossible  to  believe  that  they 
who  stood  in  the  relation  that  these  parties  did  to  Mrs.  Cru- 
ger, including  Mrs.  Kane  her  intimate  friend  and  near  rela- 
tive, could  have  been  actuated  by  such  a  motive  even  if  they 
had  not  told  us  of  higher  and  nobler  motives  of  action  pro- 
ceeding from  feelings  of  friendship  and  afiection  towards 
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Mrs.  Oniger  and  from  a  desire  to  serve  her  in  that  which  1814. 
would  contribute  most  to  her  welfare,  her  own  domestic 
peace  and  happiness  and  secure  to  her  the  high  stand  which 
she  had  all  along  occupied  in  society  and  before  the  world  vouola*. 
and  in  the  estimation  of  her  numerous  friends.  To  this  end 
and  from  such  motives  they  were  induced  to  exert  their  in- 
flnence  and  to  persuade  Mrs.  Cruger  to  make  such  a  deed  of 
settlement  as  she  finally  executed.  In  so  doing  they  appear 
to  have  been  governed  by  considerations  altogether  personal 
to  Mrs.  Cruger,  intending  to  benefit  her,  though  at  the  same 
time  it  could  not  fail  to  benefit  her  husband ;  yet  he  was 
not  nor  were  his  interests  the  object  of  their  solicitude.  Ho 
was  but  a  passive  party,  ready  to  abide  by  whatever  should 
be  done  by  her  that  her  friends  might  sanction  and  approve. 
It  is  true  he  was  so  far  active  as  to  reject  the  deed  of 
the  26th  of  October,  but  that  was  because  it  was  not  in  ac- 
cordance with  the  agreement  and  the  solemn  promise  she 
had  made.  It  is  true,  moreover,  that  he  proposed  the  form 
or  draft  of  a  deed  such  as  he  understood  had  been  deter- 
mined upon,  but  finding  her  unwilling  to  execute  any  other 
than  her  solicitor  should  prepare,  he  yielded  and  accepted 
the  deed  of  the  19th  of  November.  Uuder  these  circumstan- 
ces can  it  be  said  that  Mr.  Cruger  succeeded  in  obtaining  it 
by  undue  means?  That  he  took  no  active  measures  to  ob- 
tain it  seems  to  me  abundantly  proved ;  and  the  leading 
charge  of  the  answer,  that  he  enlisted  her  friends  in  his  ser* 
▼ice,  prevailed  on  them  to  interfere  and  exert  their  influence 
and,  finally,  through  their  instrumentality  guiding  and  di- 
recting their  movements,  succeeded  in  bringing  about  the 
result,  so  far  from  being  supported  by  any  evidence  is,  in 
my  judgment,  completely  disproved,  not  only  by  the  positive 
testimony  which  I  have  quoted  but  by  strong  presumptive 
evidence  which  the  circumstances  of  the  case,  the  relations 
which  the  parties  implicated  stood  in  towards  Mrs.  Cruger 
and  their  highly  respectable  and  honorable  characters  un- 
questionably furnish.  There  is  no  ground,  therefore,  for 
imputing  to  Mr.  Cruger  the  exercise  of  any  undue  influence, 
coercion  or  misconduct  in  obtaining  the  deed,  either  by  him- 
self or  through  the  medium  of  other  persons  instigated  by 
him  or  whose  officiousness  he  had  secured. 
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1844.  The  question  still  remains,  however,  whether  executing 

the  deed  under  the  advice  and  pressing  solicitations  of  her 
friends,  urged  upon  her  in  the  manner  they  have  described 
DOUGLAS,      and  from  motives  like  those  before  mentioned,  she  is  at  li« 
berty  to  retract  and  avoid  it? 

In  looking  at  the  transaction  with  a  view  to  this  question 
it  must  not  be  forgotten  that  there  was  a  dispute  mainly  at- 
tributable to  the  want  of  a  formal  and  permanent  marriage 
settlement  This  dispute  had  before  produced  temporary 
separations ;  and  now  again  it  had  resulted  in  a  separation 
which  threatened  to  be  more  lasting  and  in  which  the  wife 
herself  had  chosen  to  be  the  party  to  leave  her  house  and  to 
keep  herself  aloof  from  her  husband,  he  remaining  ready  to, 
receive  her  whenever  she  might  return.  In  the  hope  of 
bringing  about  a  re-union  and  restoring  harmony,  her  near 
relatives  and  other  intimate  and  personal  friends  interpose 
their  kind  advice  or  she  seeks  advice  from  them.  Their 
advice  she  determines  to  be  governed  by.  She  nevertheless 
waivers  and  at  length  recedes.  Her  friends  chide  and  en« 
treat  and  importune  until  she  is  brought  back  to  her  first  re** 
solve.  She  then  executes  the  deed  and  acknowledges  it  in 
a  deliberate  manner  before  a  proper  officer  and  in  the  pres* 
ence  of  a  brother,  who  must  have  known  most,  if  not  all,  of 
the  circumstances  which  led  to  it ;  and  he  and  a  sister-in- 
law  sanction  the  act  by  their  subscription  as  witnesses. 
Her  husband  was  not  present  to  overawe  her.  Her  impor- 
tunate friends  were  not  there  surrounding  her — one  of  whom 
was  on  his  way  to  England.  At  that  time  she  was  free  to 
act  as  she  pleased ;  unconstrained,  except  so  far  as  she  may 
have  felt  bound  in  honor  and  conscience  to  fulfil  the  pro- 
mise she  had  made  to  them  or  was  afraid  of  again  incurring 
their  displeasure  by  refusing  to  execute  the  deed.  If  the 
former  was  the  case,  she  can  hardly  be  allowed  to  say  that 
she  executed  it  against  her  will  and  the  convictions  of 
her  own  mind ;  and  the  latter  will  avail  but  little  as  an  ex- 
cuse for  one  who  is  proved  to  be  "  remarkably  pertinacious 
in  her  opinions,  not  easily  persuaded  and  certainly  not  to  be 
intimidated  from  them." 

The  deed,  moreover,  is  but  a  reasonable  settlement  of  this 
family  matter.    There  is  nothing  inequitable  or  unconscio- 
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naUe  in  its  provisions.    Sach  a  deed,  free  from  fraud,  though       1844 
a  voluntary  one,  yet  made  with  a  view  of  effecting  a  family 
settlement,  a  court  of  equity  will  seek  to  uphold  rather  than 
to  destroy  for  obvious  reasons  of  public  policy  as  well  as  for     douqlas. 
the  sake  of  the  peace  of  families. 

This  deed  has  not  been  attended  with  the  good  re- 
sults which  were  expected  from  it  by  her  friends  but  has 
rather  had  the  effect,  as  it  would  seem,  to  estrange  her  the 
more  from  her  husband  and  in  some  degree  to  sever  the  ties 
of  friendship  and  affection  between  herself  and  sister,  yet 
this  furnishes  no  argument  against  the  validity  of  the  deed 
nor  any  sufficient  ground  for  not  giving  immeKliate  effect  to 
it.  All  this  may  have  proceeded  from  some  idiosyncrasy  of 
mind  that  time  may  overcome — and  the  day  may  possibly 
not  be  far  distant  when  the  object  of  her  friends  in  recom- 
mending this  deed  of  appointment  may  be  fully  realized, 
notwithstanding  the  assertion  in  her  answer  that  they  had 
no  right  to  suppose  it  would  form  the  basis  of  a  re-union  be- 
tween her  and  her  husband,  since  she  had  uniformly  de- 
clared that  his  acceptance  of  an  irrevocable  power  over  any 
part  of  her  estate  or  its  income  would  be  the  cause  of  a  con- 
tinued separation  on  her  part.  A  re-union,  however,  was 
but  one  of  the  objects  they  had  in  view.  If  that  failed,  there 
was  another  which  would  be  accomplished  by  her  settle- 
ment of  one-half  of  the  income  upon  her  husband.  It  would 
show  her  generosity  and  magnanimity  and  in  that  respect 
*•  set  her  right  before  the  world." 

There  is  another  point  in  respect  to  Mr.  Cruger  himself 
which  must  be  briefly  noticed.  He  is  charged  with  obtain- 
ing the  deed  fraudulently  and  in  bad  faith,  well  knowing 
that  it  would  not  be  the  means  of  restoring  harmony  be- 
tween them.  This  is  answered  by  the  evidence  showing 
that  he  was  but  a  passive  party  and  had  no  hand  in  procur- 
ing it  other  than  as  a  mere  recipient  when  the  deed  was  of- 
fered and  sent  to  him.  But  the  charge  of  fraud  and  bad 
faith  goes  farther.  His  mere  acceptance  of  the  deed  and  his 
attempt  to  claim  any  rights  under  it  are  alleged  to  be  con- 
trary to  good  faith  and  the  true  intent  and  meaning  of  an 
ante-nuptial  agreement  and  the  deed  of  the  29th  June  1833 
consequent  upon  it. 
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1844.  In  the  former  part  of  this  opinion  I  hare  expressed  my  be- 

lief that  there  was  no  ante-nuptial  agreement  by  which  the 
property  and  its  income  were  to  be  settled  exclusively  upon 
DOUGLAS,  and  to  the  use  of  the  wife ;  and  it  is  sufficient  to  say,  with 
respect  to  tha  husband's  deed  of  the  29th  June,  that  it  con- 
tains in  itself  a  power  of  appointment  in  the  wife  and  that 
there  can  be  no  fraud  or  bad  faith  on  his  part  in  assuming 
or  claiming  rights  purporting  to  be  conferred  upon  him  by 
any  deed  executed  in  pursuance  of  such  power. 

In  examining  this  important  and  to  the  parties  deeply  in- 
teresting case,  there  are  many  facts  and  circumstances  scat- 
tered throughout  a  large  mass  of  testimony  and  numerous 
letters  and  papers  made  exhibits  in  the  cause,  which  have 
given  rise  to  much  ingenious  and  elaborate  discussion  by 
the  very  able  counsel  on  both  sides.  These  have  not  es- 
caped my  attention ;  but  it  is  unnecessary  to  present  them 
here  at  length.  They  relate  to  matters  which  doubtless 
have  had  an  influence  upon  the  motives  and  actions  of  the 
parties  in  this  unhappy  domestic  controversy  and  especially 
as  inducing  Mrs.  Cruger  to  undertake  the  repudiation  of  her 
deed  after  having  quietly  acquiesced  in  and  abided  by  its 
provisions  for  a  considerable  length  of  time.  It  has  been 
strongly  put  by  Mr.  Cruger's  counsel — and  there  is  reason 
*  to  believe  from  the  evidence  that  this  attempt  is  owing  to 

the  officious  interference  of  an  individual  whose  calling 
should  have  led  him  to  holier  and  better  purposes  than  the 
fomenting  of  domestic  strife  and  the  encouragement  of  de- 
vastating litigation ;  but  with  this  I  have  nothing  to  do.(a) 

A  decree  must  be  made  establishing  the  deed  of  the  29th 
June  1833  and  the  deed  of  appointment  of  the  19th  Novem- 
ber 1841  and  holding  the  trustees  to  accountability  to  Mr. 
Cruger  for  an  equal  moiety  of  the  net  income  of  the  estate. 

(a)  The  name  of  the  minister  here  referred  to  no  where  appears  in  this 
opinion.  The  reporter  deems  it  right  to  say  this,  because  the  names  of  cler- 
gymen are  to  be  found  in  the  course  of  this  decision. 
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Gouv^KNEUR  S.  BiBBY  aod  wife  v.  Samuel  L.  Gouver-  ooutuiiivr. 

NEUR  et  al. 


Where  a  resale  is  ordered  and  that  the  defaulting  buyer  make  up  any  defi- 
ciency, he  will  not  be  let  up  merely  on  account  of  a  variation  of  the  ori- 
ginal terms  of  sale  in  regard  t#  the  per  centage  of  deposit— especially 
where  he  attends  on  the  resale  and  is  a  bidder. 


Master's  sale  of  mortgaged  premises,  at  which  the  de-    Sept  ll^ 
fendant  Samuel  L.  Gou  verneur  bid  off  the  property  at  seven-       1844. 
teen  thousand  four  hundred  dollars ;  but  he  made  default  in  o^^T"''^^ 
regard  to  completing  his  purchase.    An  order  was  made  on  Uesale 
default  for  a  resale  and  that  he  make  good  the  deficiency.  Practice. 
At  the  ultimate  sale,  T.  Cadwallader  bought  the  property 
for  fifteen  thousand  five  hundred  dollars.    By  the  conditions 
of  the  first  sale  a  deposit  of  seven  and  a  half  per  cent,  was 
to  be  made ;  while  by  those  of  the  last  sale,  the  deposit  was 
to  be  two  per  cent    A  motion  was  made  to  open  the  order 
taken  by  default  on  such  equitable  terms  as  the  court  might 
see  fit  to  grant.    An  affidavit  in  support  of  the  motion  was 
made  by  Mr.  Yan  Cott  on  behalf  of  his  client  Gouverneur.  f 

That  the  latter  was  now  absent  from  the  state  and  did  not 
know,  when  the  order  against  him  was  made,  that  the  terms 
of  sale  were  in  any  way  changed. 

It  appeared  that  he  attended  on  the  resale  and  bid. 

Mr.  /.  M.  Van  Cott,  for  the  motion. 
Mr.  James  Humphrey,  in  opposition. 

Thb  Yice-Chancellor  : — ^There  is  no  sufficient  ground 
for  relieving  the  defendant  from  the  liability  imposed  upon 
him.  He  has  brought  it  upon  himself  by  his  own  acts  and 
acquiescence  in  the  resale  on  his  account.  His  personal  at- 
tendance and  bidding  for  the  property  at  the  resale  without 
objection  as  to  the  terms  is  to  be  taken  as  a  waiver  of  all 
objection  on  that  score. 

His  present  motion  must  be  denied,  with  costs  to  be  taxed. 
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Newell  v.  Burbank  and  another. 


Where  a  complainant  files  a  judgment-creditor's  bill  and  a  retazation  of 
costs  takes  place  in  the  court  below  whereby  the  judgment  becomes  less 
than  $100,  he  will  not  be  allowed  to  ^jsmiss  his  bill  without  payment  of 
costs  here. 


The  complainant  had  obtained  a  judgment  of  non-suit 
against  the  defendant  in  an  action  at  law  ;  and  having,  on 
notice  but  while  unopposed,  taxed  his  costs  at  an  amount 
exceeding  one  hundred  dollars,  he  perfected  his  judgment 
for  that  sum  and  had  an  execution  issued  and  returned  nulla 
bona.  He  then  filed  the  usual  judgment-Ksreditor's  bill.  A 
retaxation,  in  the  meantime,  was  had ;  and  the  costs  at  law 
(instead  of  standing  at  the  above  sum)  were  taxed  down  to 
about  seventy  five  dollars.  The  complainant  moved,  under 
the  circumstances,  to  be  allowed  to  dismiss  his  bill  without 
costs. 


Mr.  Martindalef  for  the  complainant. 
Mr.  Gray,  for  the  defendant. 

The  Vice-Chancellor  : — I  do  not  see  how  I  can  grant 
this  application  on  motion.  It  is  not  like  the  case  of  a  de- 
fendant taking  the  benefit  of  the  bankrupt  act ;  for  there  the 
defendant  causes  the  circumstance  which  allows  the  com- 
plainant to  move ;  buthere,  the  act  is  the  complainant's  own. 
It  is  true  that  the  statute  is  imperative  as  to  dismissing  a 
suit  brought  for  an  amount  less  than  the  jurisdictional  sum. 
*<  The  court  of  chancery,"  says  the  statute,  2  R.  S.  173,  §  37 
^^  shall  dismiss  every  suit  concerning  property  where  the 
matter  in  dispute,  exclusive  of  costs,  does  not  exceed  the 
value  of  one  hundred  dollars,  with  costs  to  the  defendant'* 
I  am  satisfied  that  this  section  is  only  to  be  applied  on  the 
hearing  of  a  cause.  Let  us  then  look  at  the  section  which 
has  reference  to  a  complainant  dismissing  his  own  bill :  lb. 
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613,  M.  "  Upon  the  plaintiff  in  a  court  of  equity  dismiss-  1844. 
ing  bis  own  bill  or  petition  or  upon  the  same  being  dismissed 
for  want  of  prosecution,  the  plaintiff  shall  pay  to  the  defen- 
dant his  costs  to  be  taxed ;  except  in  those  cases  where,  ao-  ih>uola«. 
cording  to  the  practice  of  the  court,  costs  would  not  be  award- 
ed against  such  complainantup  on  a  decree  rendered  on 
hearing  of  the  cause."  Now  I  cannot  say,  in  this  stage  of 
the  cause  especially,  that  the  present  is  a  case  where  costs 
would  not  be  given  against  this  complainant.  Nor  do  I 
think  this  case  comes  within  the  equity  which  permits  a 
complainant  to  withdraw  his  suit  without  paying  a  defen- 
dant's costs.(a) 

[An  order  was  ultimately  entered  whereby  the  bill  was  to 
be  dismissed  and  the  defendants  were  to  have  their  costs, 
while  the  costs  as  retaxed  on  the  judgment  were  to  be  ap- 
plied by  way  of  set-off.  But  this  was  rather  an  arrange- 
ment or  concession  of  the  parties  than  the  clear  order  of  the 
court.] 


Safford  v.  Douolas,  et  al. 


Gray  and  Crosby  v.  Douglas,  et  al. 


Where  different  judgment-creditors  file  their  bills  on  the  same  day,  he  vho 
first  gets  his  pleading  on  file  has  priority  of  pa7ment(^) 


Petition  of  Joseph  Brice  Smith,  receiver  of  the  estate      q^^  f 

and  effects  of  Samuel  T.  Armstrong  and  James  B.  Douglas,       1844. 

for  instructions  as  to  the  manner  in  which  he  should  distri-     ^^^v-^^ 

bute  funds  in  his  hands.  Practice. 

Judgment 

(«)  And  see  Smets  v.  WUUams,  4  Paige's  C.  R.  364:  Ckurdi  ▼.  Ide,  1   n^^!^'^ 
Clarke's  Ch.  R.  494.  7^  jZ  ^^ 

(Jredttor* 

{b)  And  see  FHich  v.  Smith,  10  Paige's  C.  R.  1.  Prioritl/ 
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1844.  The  difficulty  was  to  decide  upon  a  priority  between  the 

'^'^^^"'^     complainant  John  L.  Safford  and  the  complainants  Gray 
t,.  and  Crosby.    They  had  both  filed  judgmentrcreditor's  bills 

DOUGLAS.  00  ^iie  same  day.  The  solicitor  for  Gray  and  Crosby  show- 
ed, by  deposition,  that  on  account  of  the  sheriff  having  made 
a  mistake  as  to  the  court  in  which  the  fi.  fa,  should  have 
been  returned,  the  solicitor  for  Safford  got  his  bill  on  file 
first,  adding  <<  that  the  difference  of  the  time  of  filing  the 
aforesaid  bills  was  not,  as  deponent  believes,  more  than  five 
minutes." 

A  question  was  also  attempted  to  be  started  between  indi- 
vidual and  partnership  creditors. 

Mr.  Clarksonj  for  the  complainants  Gray  and  Crosby. 

Mr.  A.  Thompson,  for  the  complainant  Safford. 

Mr.  J,  B.  Smith,  solicitor  in  pro  per. 

Oct,  21.  The  Vice-Chancellor  : — It  seems  that  the  courts  are 
bound  to  look  to  the  fractional  parts  of  a  day  in  order  to  de- 
termine the  priority  of  liens  by  judgment  and  executions 
where  several  have  been  obtained  on  the  same  day. 

The  revised  statutes,  vol.  2  p.  359  §  3,  speak  of  "  the  time' 
of  docketing  a  judgment  (not  of  the  day)  as  giving  a  lien  on 
lands  ;  and  executions  take  effect,  as  to  personal  property, 
from  the  hour  and  minute  they  are  received  by  the  sheriff; 
and  they  are  to  be  paid  in  the  order  in  which  they  are 
received — the  exact  time  being  noted  upon  them  by  the 
officer.  The  case  of  Lemon  v.  Staais,  1  Cowen  692,  is  a 
direct  and  explicit  authority  for  the  rule  ;  and  see  2  R.  S. 
365,  §  13. 

And  the  same  rule  is  as  applicable  here,  in  respect  to  the 
filing  of  creditors'  bills  which  create  an  equitable  lien,  as  at 
law  with  respect  to  judgments  and  executions.  In  Cor- 
ning V.  White,  2  Paige's  C.  R.  568,  the  chancellor  recog- 
nizes it  as  well  settled  that  the  creditor  who  first  file&  his  bill 
here,  to  reach  the  defendant's  property  which  cannot  be  sold 
on  an  execution  at  law,  obtains  a  preference. 

This  preference  arising  from  his  priority  in  point  of  time 
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becomes  a  matter  of  legal  vested  right,  which  even  a  court       1844 
of  equity  will  not  disturb :  STDermutt  v.  Strong  and  othersy 
4  J.  C.  R.  687. 

The  complainant,  Safford,  obtained  it,  in  this  instance,  by  solbbook. 
filing  his  bill  and  serving  his  subpoena  a  few  minutes  before 
the  other  complainants  Gray  and  Crosby.  It  was  Saffibrd's 
good  luck  and  not  the  others'  fault  that  he  got  ahead  of  them 
in  the  race.  They  have  to  blame  the  sheriff  for  being  de- 
layed in  finding  the  execution  returned  before  they  could 
present  their  bill  for  the  injunction ;  but  this  accident  or  mis- 
take of  the  officer's  is  not  a  sufficient  ground  for  depriving 
Safford  of  his  |mority. 

The  other  point  between  the  partnership  creditors  and  the 
individual  creditor  I  determined  on  the  hearing  of  the  pe- 
tition. 

Order :  That  the  complainant,  John  L.  Safford,  be  first 
paid  in  full  and  next  the  complainants  Gray  and  Crosby  and 
so  on  in  the  order  in  which  the  several  creditor's  bills  were 
filed. 


Mel,  Coe  and  Anderson  v,  Holbrook  and  others. 


J.  G.  A.,  being  proprietor  of  the  Bank  of  P.,  solicited  the  firm  of  M.  C.  A  A. 
for  their  drafts ;  and,  on  obtaining,  discounted  them,  paying  in  the  then 
current  notes  of  the  bank.  Subsequently  and  before  the  drafts  matured 
and  while  M.  C.  &  A.  still  he^d  the  greater  portion  of  the  bank  notes,  the 
bank  failed ;  and  J.  Q.  A.  assigned  its  assets ;  and,  amongst  them,  the  draiis 
to  L.  H.,  in  trust  for  creditors.  L.  H.  as  holder  sued  M.  C.  &  A.  at  law  on 
their  drafts  at  maturity :  Heidt  that  here  was  a  case  of  equitable  set-off  and 
an  injunction  should  issue  to  restrain  the  action  at  law. 


Motion  for  an  injunction  to  restrain  the  defendant  Lowell      q^^  j 
Holbrook  from  further  proceeding  at  law  upon  the  subject-       1844. 
matter  of  the  suit  now  prosecuted  by  him  in  the  Superior     v-^'^v^^ 
court  of  the  city  of  New  York  against  the  complainants.  ^^^'9f' . 

The  bill  showed  that  the  complainants  composed  the  mer-  ^^J^^^^^^ 
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1844.      cantile  firm  of  Mel,  Coe  and  Anderson  in  the  city  of  New 
York ;  that  one  Edwin  O.  Booth  became  the  proprietor  of 
the  bank  of  Florida,, a  bank  incorporated  by  the  legislature 
■oLBEooK.    of  the  territory  of  Florida  and  established  at  Tallahassee  ; 
that,  being  such  proprietor,  the  said  Booth  conducted  and 
carried  on  the  business  of  the  said  bank  at  Tallahassee  and, 
in  the  course  thereof,  issued  and  put  in  circulation  a  large 
amount  of  the  bank  bills  and  circulating  notes  of  the  said 
bank  and  which  said  notes  were,  upon  the  face  of  them, 
made  payable  at  the  office  of  David  S.  Kennedy  in  the  city 
of  New  York  and  were  signed  by  the  said  Edwin  G.  Booth 
as  the  president  of  the  said  bank.    That  some  time  in  or 
about  the  month  of  December  one  thousand  eight  hundred 
and  forty-three,  the  said  Booth  sold  out  his  interest  in  the 
said  bank  to  the  defendant  James  G.  Graham,  who  there- 
upon  became  the  proprietor  of  the  bank  and  conducted  and 
carried  on  its  business  at  Tallahassee  and,  in  the  course  of 
its  business,  issued  and  put  into  circulation  a  large  amount 
of  the  bank  bills  and  circulating  notes  of  the  said  bank  and 
which  said  notes  were  also  made  payable  at  the  office  of 
the  said  David  S.  Kennedy  in  New  York  and  were  signed 
by  the  said  Graham  as  president.    That  on  the  transfer  of 
the  said  bank  from  the  said  Booth  to  the  said  Graham,  the 
latter  (as  the  complainants  were  informed  and  believed) 
agreed  (and  such  they  charged  would  be  the  case  by  opera- 
tion of  law)  that  he  and  the  said  bank  would  protect  and 
pay  the  outstanding  bills  of  the  said  bank  which  had  been 
issued  by  the  said  Graham  and  signed  by  him  as  president. 
The  bill  further  showed  that,  in  the  month  of  March  one 
thousand  eight  hundred  and  forty-four,  one  of  the  complai- 
nants, John  George  Anderson,  being  then  at  Tallahassee, 
the  said  James  G.  Graham  solicited  him  for  drafts  on  his 
said  house  of  Mel,  Coe  and  Anderson  and  offered  to  discount 
the  same.    That  the  said  James  G.  Anderson  accordingly, 
on  behalf  of  his  said  firm  and  on  the  twelfth  day  of  March 
in  the  year  one  thousand  eight  hundred  and  forty  four,  drew 
two  certain  bills  of  exchange  bearing  that  date  upon  his 
said  firm  in  New  York  in  favor  of  the  said  James  G.  Oca*- 
faam,  the  one  at  sixty  days  date  for  two  thousand  dollars 
and  the  other  at  sixty  days  sight  for  three  thousand  dollars 
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mnd  the  same  were  thereupon  discounted  by  the  said  bank      1844. 
of  Florida ;  and  the  said  John  George  Anderson  thereupon 
received  the  proceeds  of  the  discount  of  his  said  draft  for 
three  thousand  dollars  from  the  said  bank  of  Florida  in  the     bolbbook. 
bank  notes  of  the  said  bank.    That  the  aforesaid  bank,  on 
receiving  the  said  drafts,  sent  them  forward  for  collection, 
on  account  of  the  said  bank,  to  the  said  David  S.  Ken- 
nedy ;  and  that  the  same  were  duly  presented  to  the  com- 
plainants and  by  them  accepted.    That  sometime  in  the 
month  of  April  in  the  year  one  thousand  eight  hundred  and 
forty- four  the  said  David  S.  Kennedy  ceased  to  redeem  the 
bank  notes  of  the  said  bank  of  Florida  and  thereupon  the 
said  bank  suspended  its  payments  and  had  ever  since  re« 
fused  and  been  unable  to  meet  its  notes  and  other  obliga- 
tions  and  were  insolvent.    That  shortly  after  the  suspension 
of  the  said  bank,  the  said  David  S.  Kennedy,  having  covered 
himself  from  funds  in  his  hands  for  his  advances  and  liabil- 
ities in  relation  to  the  said  bank,  did,  by  order  of  the  said 
bank,  transfer  all  its  remaining  assets  then  in  his  hands,  in- 
cluding the  aforesaid  two  acceptances  of  the  complainants 
to  the  defendant  Lowell  Holbrook  of  the  city  of  New  York, 
merchant,  in  trust  to  realize  the  assets  and  apply  the  pro- 
ceeds in  or  towards  the  payment  of  the  debts  of  the  said 
bank  and  that  he  still  so  held  such  acceptances.    That  the 
complainants  still  held  and  had  held  ever  since  the  discount 
of  the  two  aforesaid  drafts  on  them,  two  thousand  one  hun- 
dred dollars  of  the  said  bank  notes  of  the  said  bank  of  Flo- 
rida, signed  by  the  said  James  6.  Graham,  being  a  portion 
of  the  identical  notes  received  by  the  said  complainant  John 
George  Anderson  on  the  discount  of  the  said  two  drafts  by 
the  said  bank  of  Florida ;  and  that  they  also  then  held  and 
did,  before  the  maturity  of  their  said  two  acceptances  or  ei- 
ther of  them  and  also  before  the  said  transfer  of  their  said  two 
acceptances  to  the  said  Lowell  Holbrook  and  also  before  the 
commencement  of  the  action  upon  them  in  the  superior  court, 
hold  three  thousand  five^undred  dollars  of  the  said  bank 
notes  of  the  said  bank  belonging  to  them  and  received  by  them 
in  the  regular  course  of  business,  all  of  which  were  signed 
by  the  said  James  G.  Graham  as  president  of  the  said  bank. 
And  the  complainants  claimed  the  right  to  set  off  against 
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1844.  them  their  said  two  acceptances.  The  complainants  then 
set  forth  the  action  at  law  commenced  against  them  on  the 
said  two  acceptances  hy  the  said  Lowell  Holbrook  as  plain- 
BOLBRooK.  tiff  showing  that  the  same  was  not  at  issue.  Prayer :  That, 
hy  a  decree,  the  complainants  might  be  allowed  to  set  off 
the  aforesaid  bank  notes  against  their  said  two  acceptances 
or  that  such  acceptances  might  be  declared  void  in  whole 
or  in  part ;  and,  for  further  relief.  And  also  for  an  injunc- 
tion to  restrain  further  proceedings  in  the  action. 

The  affidavits,  in  opposition  to  the  motion,  showed  that 
the  bank  notes  were  available  at  the  time  they  were  taken 
by  the  complainants  and  that  they  might  have  passed  them 
away  for  their  full  amount,  if  they  had  been  so  disposed ; 
but  these  depositions  did  not  controvert  the  main  facts  set 
out  in  the  bill. 

Mr.  O.  Oriffinj  for  the  complainants. 

Mr.  /.  B.  WrigfU^  for  the  defendant  Lowell  Holbrook. 

Feb.  3.  The  Yice-Chancellor  : — ^This  appears  to  be  a  case  of 
an  equitable  set  off  within  the  principle  of  Lindsay  v.  Jack- 
scuy  2  Paige's  C.  R.  68 L  Order ^  that  the  injunction  be 
made  so  as  to  become  an  absolute  stay  of  proceedings  in  the 
suit  at  law« 
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1844. 

SMITH 

V. 

Smith   and  another,  Executors  of  Smith  v.  Wyckofp,     wyckopf. 

et  clL 


Executors,  in  ptmning  a  debt,  made  a  person  a  party  who  they  had  a  fair 
right  to  suppose  held  a  claim.  The  latter  denied  holding  such  a  claim 
and  yet  met  every  allegation  of  the  bill,  thereby  making  a  long  answer. 
On  an  application,  by  the  complainants,  to  dismiss  the  bill  without  costs : 
The  Cowrt  restricted  such  defendant's  costs  to  a  disclaimer  and  to  the  or- 
dinary costs  of  solicitor  and  counsel  fees  of  opposing  the  motion. 


Edward  Smith  had  a  debt  against  Lambert  Wyckoff;      Oct.S^ 
and  the  latter,  by  his  will,  made  it  a  lien  upon  his  real  estate       1844. 
— as  he  also  did  a  bond  debt  which  he  had  given  to  Henry  j^^^^^T^ 
Onderdonk.    Lambert  Smith  then  died ;  as  did  his  creditor  jyig^ig^ 
Edward  Smith.     The  executors  of  the   latter  filed  the  j,|».  ffjn 
present  bill  to  obtain  payment  of  the  debt  and  made  the  Costs, 
said  Henry  Onderdonk  a  party,  supposing  him  still  to  Executors. 
be  the  holder  of  the  bond  debt.    An  answer  on  oath  was 
waived.    He  put  in  a  full  answer,  however,  showing  that 
he  had  not  the  bond  and  was  not  such  creditor.    A  motion 
was  now  made  that  the  complainants  might  be  allowed  to 
dismiss  the  bill  as  against  the  defendant  Henry  Onderdonk 
without  costs. 

Mr.  H.  NicoUf  for  the  complainants. 

Mr.  H.  G.  Onderdonk,  (reading  affidavits)  in  opposition. 

The  Vice-Chancellor  : — In  disposing  of  this  motion,  Nov.  4. 
the  court  can  have  nothing  to  do  with  the  circumstances  de- 
tailed in  the  opposing  affidavits,  especially  that  of  the  soli- 
citor Mr.  H.  G.  Onderdonk,  for  the  purpose  of  showing  that 
the  executors  of  Peter  Wyckoff  are  the  authors  of  this  suit 
and  have  employed  the  solicitor  to  bring  it  and  that  the  ex- 
ecutors of  Edmund  Smith  are  only  nominal  complainants. 
It  is  not  true  that  they  are  but  nominal  complainants,  for  it 
abundantly  appears  that  they  have  a  real  substantial  inte- 
rest in  the  prosecution  of  this  suit  by  virtue  of  the  five  thou- 
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1844.  sand  dollar  note  which  has  come  to  their  hands  as  execu- 
tors and  which  it  is  their  duty  to  enforce.  They  must, 
therefore,  be  the  actual  complainants  who  have  undertaken 
WTCKOFF.  this  suit,  though  the  result  of  it  may  be  to  relieve  the  estate 
of  Peter  Wyckoff,  deceased,  in  the  hands  of  his  executors, 
from  the  payment  of  this  and  other  debts ;  and,  hence,  may 
have  been  set  on  foot  at  their  instance  and  request  In  fra- 
ming this  bill,  it  is  easy  to  perceive  how  the  complainants 
fell  into  the  mistake  of  making  Henry  Onderdonk  a  party 
defendant.  He  is  spoken  of  in  the  will  of  Peter  Wyckoff 
as  his  bond  creditor  of  fifteen  hundred  dollars,  instead  of 
Margaret  Schenck  to  whom  the  bond  was,  in  fact,  given. 
The  complainants  now  wish  to  correct  this  mistake  by  dis- 
missing their  bill  as  to  Henry  Onderdonk  and  amending  it 
by  bringing  in  the  real  party  in  interest  in  that  bond.  And 
^  the  question  is,  what  costs,  if  any,  are  the  complainants 

bound  to  pay  Henry  Onderdonk  ? 

I  think  they  are  bound  to  pay  him  some  costs,  though 
bills  by  executors  or  administrators  will  sometimes  be  dis- 
missed without  obliging  them  to  pay  any  costs  to  the  de- 
fendant. In  this  case,  however,  it  would  operate  as  a  hard- 
ship on  the  defendant  if,  without  his  fault  and  through  mere 
error  or  mistake  in  making  him  a  party,  he  should  be  left 
to  pay  all  his  own  costs.  It  was  prudent  and  right  and  pro- 
per in  him,  on  being  served  with  a  subpoBua,  to  appear  and 
answer  a  chancery  bill  which  he  knew  nothing  about,  to 
employ  a  solicitor  to  appear  and  attend  to  the  matter  for 
him.  But  when  he  came  to  see  a  copy  of  the  bill  as  served 
upon  his  solicitor  and  observed  Ihat  his  answer  thereto  was 
waived  (for  the  bill  contains  an  express  waiver  of  the  oath 
of  all  the  defendants  in  answering)  there  was  not  the  least 
occasion  to  put  in  an  answer  of  forty  folios  in  length  an- 
swering every  allegation  and  charge  of  the  bill.  There  was 
neither  necessity  nor  propriety  in  it ;  and  his  solicitor  should 
have  advised  him  that,  as  he  had  no  interest  in  the  subject- 
matter  of  the  suit  and  was  not  called  upon  to  answer  the 
bill,  all  that  it  became  necessary  or  proper  for  him  to  do  was 
to  put  in  a  disclaimer,  stating  that  he  held  no  such  bond 
and  claimed  no  interest  as  a  creditor  of  Peter  Wyckoff,  but 
that  Margaret  Schenck  was  such  bond  creditor  as  he  had 
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reason  to  believe.    The  answer  does,  in  fact,  state  this ;  but       1844. 
it  contains  a  great  deal  more,  which  could  only  have  been 
introduced  for  the  purpose  of  increasing  the  amount  of  costs 
for  somebody  to  pay.  mimionbri. 

A  formal  and  proper  disclaimer  might  have  been  comprised 
in  only  five  folios  and  beyond  five  folios  this  defendant's  so- 
licitor ought  not  to  be  paid. 

Order :  That  the  complainants  have  leave  to  dismiss  the 
bill  as  to  Henry  Onderdonk,  on  payment  of  his  costs  to  be 
taxed,  including  the  putting  in  of  his  answer  to  be  charged 
as  a  disclaimer  of  five  folios  only ;  and  adding  brief  and 
counsel  fee  upon  the  motion,  but  no  charge  for  the  affidavits 
read  in  opposition. 


In  the  Matter  of  the  Water  Commissioners  and 
Pierre  Van  Cortlandt,  et  cU. 


Appraisers  appointed  to  assess  damages  to  the  riparian  owner  arising  finom 
the  diirersion  of  the  water  of  the  river,  should  allow  to  a  tenant  of  a  miU 
(under  such  owner)  the  damages  he  will  sustain. 

Mode,  recommended  by  the  court,  of  assessing  damages  in  favor  of  owners 
of  unequal  shares  in  dijQerent  pieces  of  land  and  oUiers  on  account  of  the 
diversion  of  water  of  a  river. 

Where  the  main  body  of  water  in  a  river  has  been  controlled  by  a  dam  and 
turned  and  used  by  a  mill  for  forty  years  and  the  dam  and  mill  were 
maintained  without  objection,  a  perpetual  right  in  such  use  of  the  water 
is  thereby  gained :  unless  a  qualified  right  as  to  time  is  insisted  on  and 
proved  by  the  party  who  attempts  to  narrow  it.  Even  twenty  years  of 
such  enjoyment  would  presume  a  grant 

The  principles  applicable  to  the  use  of  river  water,  as  stated  by  the  court 
in  Wright  v.  Howard,  1  Sim.  &  S.  190,  recognized  as  in  force  here. 

Where  the  fee  of  a  mill  under  lease,  using  water  turned  from  a  river  or  a 
mill-site  for  future  mill  purposes,  is  devised  with  the  addition  of  "  with  % 
an  equal  proportion  of  water  out  of  Croton  River  Dam,"  the  gift  of  such 
proportion  of  water  is  as  permanent  as  the  gift  of  the  mill. 

Assessors  acting  under  statute  or  by  direction  of  a  court  to  ascertain  and 
report  damages  due  to  owners  on  account  of  the  diversion  of  water,  act 
properly  in  hearing  evidence  of  prescription  and  grant,  the  better  to  as- 
certain rights  and  apportion  accordingly. 

Vol.  IV.— 69 
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1841  Petition  of  Pierre  Yaii  Cortlandt  and  others,  owners  ci 

^--^^^^^  lands  contiguous  to  the  Croton  river,  whose  damages  were 

wlnR^oM-  About  to  be  assessed  at  the  instance  of  the  Water  Commis- 

MisMONERt.  sioners  for  and  in  consequence  of  the  diyersiop  of  the  watery 

October  7    ^^  ^®  ^^^^  ^^  means  of  the  aqueduct. 
1844.   '      ^^^  petition  prayed  that  a  final  appraisement  might  be 
s^^f'^^-^^     postponed  until  the  decision  of  the  court  fpr  the  correction 
River.  ^       of  errors  could  be  had  in  a  cause  pending  on  a  writ  of  error 
IHversum    ^  j^e  supreme  court  in  the  case  reported,  1  Hill,  690,  in  re- 
%^^*      lation  to  the  rights  of  Philip  G.  Van  Wyck  as  a  residuary 
Mode  of      devisee  to  some  of  the  lands ;  and  until  certain  suits  in 
€LS9essing    partition,  between  different  owners  as  tenants  in  common, 
damages     could  be  carried  through  or  the  shares  of  infants  could  bo 
an  diver-      ^\^  fQj  ^jj^jj  benefit,  so  as  to  consolidate  several  of  such 
8wn  oj  war  pjgjj^g  j^jjjj  interests ;  and  also,  until  by  some  decree  or  judg* 
ment  of  this  court  or  some  other  competent  tribunal,  it  could 
be  ascertained  and  determined  whether  there  were  any 
rights  by  prescription  to  the  use  of  the  water  on  the  south- 
easterly side  of  the  river  in  favor  of  some  of  the  owners  on 
that  side  to  the  exclusion  of  other  owners  on  the  opposite 
side — or,  that  the  appraisers  might  be  directed  to  appraise 
the  whole  damages  of  the  several  owners  of  all  the  parcels 
holding  as  tenants  in  common,  together  in  one  appraisal,  or 
the  whole  damages  of  the  several  owners  of  each  respective 
parcel :  to  the  end  that  the  amount  or  aggregate  of  damages 
might  be  brought  into  this  court  and  be  here  distributed 
amongst  the  several  owners  according  to  their  respective 
rights. 

Soon  after  the  presentation  of  the  petition  of  the  decision  of 
the  court  for  the  correction  of  errors  on  the  writ  of  enor  above 
mentioned  took  place  and  copies  of  the  opinions  on  which  the 
judgment  in  the  court  below  was  reversed  \)rere  laid  before 
•  the  vice-chancellor.  That  deci8ion(a)  definitively  established 
the  title  of  Philip  G.  Van  Wyck,  as  residuary  devisee  under 
the  will  of  his  deceased  uncle  Philip  Van  Cortlandt,  to  all 
^  the  lands  of  which  the  testator  had  died  seized  which  were 
not  otherwise  specifically  disposed  of  by  his  will  and  codi- 
cil. 

(a)  Since  reported  7  HiU's  R.  346. 
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Taking,  then,  the  decision  in  the  last  mentioned  case  iii  1844. 
connection  with  the  facts  set  forth  in  the  petition,  the 
ownership  or  title  of  the  several  parties  interested  in  the 
property  affected  by  the  diversion  of  the  water  of  the  Cro-  mwbiokeb* 
ton  river  appeared  to  be  as  follows :  First.  General  Pierre 
Tan  Cortlandt  was  solely  seized,  as  owner  in  fee,  of  six 
hundred  acres  of  land  lying  along  the  northerly  or  right 
bank  of  the  river,  under  the  devise  thereof  to  him  in  the 
will  of  his  brother  Philip  Van  Cortlandt,  deceased^  (and 
which  was  designated  on  the  diagram  annexed  to  the  peti- 
tion by  the  letter  P.)  Second.  Philip  G/Van  Wyck  Was 
solely  seized  as  owner  in  fee  of  the  lot  or  parsel  of  land  on 
the  southerly  or  left  bank  of  Croton  river  (designated  on  the 
said  diagram  by  the  letters  A.  A.  and  known  as  <<  Holman 
Mills.^)  It  was  the  same  property  which  had  been  devised 
fcy  the  will  of  Pierre  Van  Cortlandt  the  elder  to  the  late 
Philip  Van  Cortlandt  his  son ;  and  by  the  will  of  the  la^ 
ter  to  Philip  G.  Van  Wyck — he  being  entitled  thereto  un- 
der the  devise  of  the  residue,  according  to  the  decision  of 
(he  court  above  mentioned.  Third.  As  to  certain  parcels 
6n  the  southerly  side  of  the  river  (designated  by  the  letters 
B.  O.  and  E.)  the  ownership  was  as  follows :  General  Pierre 
Van  Cortlandt  had  three  tmdivided  fourth  parts  of  each 
parcel  as  tenant  in  common,  consisting  of  his  own  original 
share  in  B.  and  C.  under  the  will  of  his  father  and  in  E. 
under  a  deed  from  his  father  dated  the  sixth  day  of  Janii- 
ary  one  thousand  eight  hundred  and  thirteen  and  of  the 
two  other  like  shares  of  his  sisters  Mrs.  Beekman  and  Mrs. 
Van  Rensselaer,  which  they  had  conveyed  to  him  by  deeds 
of  the  twenty-seventh  day  of  October  one  thousand  eight 
hundred  and  forty-two.  The  remaining  one-fourth  of  each 
parcel  which  had  belonged,  in  like  manner,  to  the  other 
sister  Mrs.  Catharine  Van  Wyck,  passed  by  her  will  made 
in  the  year  one  thousand  eight  hundred  and  twenty-seveii 
in  moieties — one  moiety  or  half  part  thereof  to  her  son  » 
Theodorus  for  life,  with  remainder  in  fee  to  such  of  the 
children  of  Philip  G.  Van  Wyck  as  should  be  living  at  the 
time  of  the  death  of  Theodorus  and  the  other  half  to  Philip 
G.  Van  Wyck  in  fee  simple,  subject  nevertheless  to  a  power 
ednferred  upon  the  latter  as  executor  to  sell  all  or  any  por- 
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1844.       tion  of  her  real  estate  as  he  should  think  proper.    In  the 
exercise  of  this  power,  Philip  afterwards  sold  and  conveyed 
the  whole  of  the  mother's  share  in  the  parcels  B.  C.  and  E. 
MrssioNERs.   and  in  the  parcel  D.  hereafter  referred  to,  as  well  as  in 
other  lands  to  his  brother  Theodoras ;  and  thereby  extin- 
guished his  own  and  his  children's  title  and  interest ;  and 
Theodoras  became  seized  in  fee,  in  his  own  right  as  pur- 
chaser, of  what  was  previously  his  mother's  undivided  one- 
fourth  part  of  the  parcels  B.  C.  and  E. :  and  he,  afterwards, 
dying  intestate,  the  same  passed  by  descent  to  his  son  Abra- 
ham and  to  his  two  grand-sons  Walter  Budd  and  Abraham 
Van  Wyck  Budd  as  his  heirs  at  law,  so  that  the  petition 
was  correct  in  stating  (as  it  did)  that  Abraham  Van  Wyck 
was  seized  of  an  undivided  eighth  part  and  Walter  Budd 
and  Abraham  Van  Wyck  Budd  each  of  an  undivided  six- 
teenth part  of  the  parcels  designated  by  the  letters  B.  C.  and 
E.  subject,  however,  to  the,  right  of  dower  therein  of  Mrs. 
Mary  Van  Wyck,  widow  of  Theodoras  Van  Wyck.  Fourth. 
As  to  the  tract  or  parcel  of  land  lying  along  the  south- 
easterly or  left  bank  of  the  Croton  river  above  Quaker's 
Bridge  and  designated  by  the  letter  D.  on  the  diagram,  the 
title  and  ownership  at  present  appeared  to  stand  thus :  Pierre 
Van  Cortlandt,  the  elder,  had  devised  this  part  of  his  estate, 
with  other  lands  contiguous,  to  his  five  children,  including 
Philip,  as  tenants  in  common  in  equal  shares.    Philip,  by 
his  will,  as  made  in  the  year  one  thousand  eight  hundred 
and  twenty-four,  undertook  to  devise  his  one-fifth  of  the 
property  to  his  brother  Pierre  and  three  sisters  equally.    If 
this  devise  had  taken  effect,  they  would  each  have  become 
seized  of  an  undivided  fourth  of  the  whole,  instead  of  a  fifth ; 
but,  by  a  codicil  made  in  the  year  one  thousand  eight  hun- 
dred and  thirty-one,  Philip  revoked  that  clause  of  the  will 
which  would  have  given  to  them  his  one-fifth  in  question. 
In  the  codicil,  he  alluded  to  the  fact  that,  since  the  making 
of  the  will,  he  had  purchased  the  shares  of  his  brother  and 
'  sisters  in  most  of  the  land  lying  south  and  east  of  the  Cro- 
ton river  which  had  belonged  to  the  estate  of  his  father. 
But  it  did  not  appear  from  the  .petitk>n  or  other  evidence 
before  the  court  whether  Philip  ha^d  bought  or  acquired  the 
title  of  his  brother  and  sisters'  sYtar^  in  the  lands  along  or 
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immediately  adjoining  the  riirer,  (which  were  designated  on       1844. 

the  diagram  by  the  letter  D.)  although  it  did  appear  that 

he  bought  their  shares  in  some  other  lands  not  bounded 

by  the  river.  mibsiomrrb 

In  regard  to  the  particular  parcel  D.  lying  along  the  river, 
the  court,  in  the  absence  of  all  proof  to  the  contrary,  as- 
sumed the  fact  to  be  that  Philip  Van  Cortlandt  died  seized 
of  only  one  undivided  fifth  part  therec^  and  (it  being  now 
a  settled  point  that  the  general  devise  of  the  residue  of  his 
estate  to  his  nephew  Philip  G.  Van  Wyck  passed  the  title 
to  all  such  lands  as  remained  not  specifically  devised  after 
revoking  parts  of  the  will  by  the  codicil,)  that  this  one-fifth 
did  not  descend  to  the  heirs  at  law  as  property  undisposed 
of  by  the  will,  but  now  belonged  to  Philip  G.  Van  Wyck 
as  such  residuary  devisee.  It  appeared,  in  the  view  of  the 
court,  that  three  of  the  other  four-fifths  belonging  to  Ge- 
neral Pierre  Van  Cortlandt,  namely,  his  own  original  one- 
ifth  and  the  two  which  belonged  to  Mrs.  Beekman  and 
Mrs.  Van  Rensselaer  conveyed  to  him  hy  their  deeds  of  the 
twenty-seventh  day  of  October  one  thousand  eight  hundred 
and  forty-two  and  that  the  remaining  one-fifth,  originally 
the  undivided  share  of  Mrs.  Catharine  Van  Wyck,  passed 
by  her  will  in  like  manner  as  her  one-fourth  in  the  other 
parcels  before  mentioned  and  was  included  in  the  sale  and 
conveyance  from  Philip  G.  Van  Wyck  to  his  brother  Theo- 
dorus  Tan  Wyck  under  the  power  of  sale  given  by  the  will 
to  Philip :  so  that  here,  likewise,  Theodorus  became  seized 
in  his  own  right  as  purchaser  of  his  mother's  undivided 
one-fifth  of  the  parcel  D.  which  he  transmitted  by  descent 
to  his  son  Abraham  and  to  his  two  grand-children,  the 
Budds.  Of  the  lands  along  the  eeisterly  side  of  the  river 
above  Quaker's  Bridge,  therefore,  Philip  G.  Van  Wyck  was 
then  to  he  deemed  the  owner  of  one-fifth  part;  General 
Pierre  Van  Cortlandt  of  three-fifths ;  Abraham  Van  Wyck 
of  one-tenth  ;  and  Walter  Budd  and  Abraham  Van  Wyck 
Budd  each  of  one-twentieth  part.  The  shares  of  the  three 
last  named  being  subject  to  the  right  of  dower  therein  of 
the  widow  of  Theodorus  Van  Wyck. 

Mr.  A.  L.  Jordan  and  Mr.  Fom,  for  the  owners. 
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1844.  Mr.  Z>.  B.  Tahnadge^  for  the  Water  Commissioners. 

wi^B  COM-  Thb  Vice-Ch  amcellor  :— {After  referring  to  the  several 
XI8MOVBB*.  pieces  of  property  and  rights  of  parties  as  before  detailed.) 
October  7  '^^^^  ^"^  ^^^  same  pieces  of  propert7  in  relation  to  which 
1844.  '  damages  are  to  be  assessed  under  four  of  the  orders  made 
by  this  eourt  appointing  appraisers  and  all  bearing  date  the 
eighth  day  of  March  one  thousand  eight  hundred  and  forty- 
two.  One  of  these  orders  comprises  the  property  A.  A. 
{Holman  MiUj  so  called,)  now  ascertained  to  belong  to 
Philip  G.  Van  Wyck  solely.  The  damage  to  this  property 
will  be  estimated  by  itself^  in  the  manner  contemplated  and 
directed  by  the  order  and  be  awarded  to  Philip  O.  Tan 
Wyck  as  the  owner  of  the  fee ;  and  if  there  be  a  tenant  of 
the  mill  holding  under  a  lease,  the  appraisers  must  deter- 
mine how  much  of  the  damage  such  lessee  will  be  entitled 
to  receive  for  his  loss  during  the  unexpired  part  of  his 
term ;  and  the  amount  will  be  specified  in  their  report  ac- 
cordingly. 

Another  order  comprises  the  three  pieces  of  property  de- 
signated as  B.  E.  and  C.  These  all  hare  the  same  set  of 
owners ;  and,  therefore,  the  appraisers  may,  if  they  shall 
think  proper,  estimate  and  report  the  damage  to  the  whole 
in  the  aggregate  as  one  piece  of  property ;  and,  then,  by  an 
appointment,  specify  how  much  each  owner  shall  receive 
out  of  the  gross  amount.  But  I  think  it  will  be  best  for 
the  appraisers  to  take  up  each  one  of  these  parcels  by  itself 
and  ascertain  the  amount  of  damage  it  has  sustained  ;  and, 
then,  bring  the  whole  together  info  one  sum  and  make  the 
apportionment  amongst  the  several  owners  or,  having  as- 
certained the  damage  to  each  of  these  pieces  of  property 
separately,  they  can  then  proceed  to  apportion  the  respective 
sums  amongst  the  several  owners. 

One  of  the  orders  comprises  the  property  D.  on  the  dia- 
gram ;  and  directs  the  assessment  of  the  damage  done  to 
this  water  front  by  the  diversion.  Of  course,  the  appraisers 
will  consider  this  separately  from  the  other  pieces  of  pro- 
perty along  the  river  and  make  their  report  of  the  amount 
of  damage  which  they  shall  find  the  owners  here  will  sus- 
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tain,  giving  the  aggregate  amounj  first  and,  then,  the  sum      1844 
apportioned  for  each  one  to  receive.  ^— ^^^-^^ 

Another  order  relates  to  the  damage  done  to  General  Van  water  com- 
Oortlandt's  land  on  the  opposite  side  of  the  river,  represen*  Mi««w«Ba». 
ted  on  the  diagram  by  F.  Here,  again,  the  appraisers  will 
take  up  the  subject  of  his  damage  separately  from  any  other 
and  award  to  him  individually,  as  the  owner,  such  an 
fimount  as  they  shall  find  he  is  justly  entitled  to.  But, 
here,  it  seems,  an  important  question  arises  and  on  which 
an  opinion  is  asked  from  the  court  by  way  of  direction  or 
advice  to  the  appraisers,  namely,  whether  General  Yan 
Cortlandt  is  to  be  compensated  as  the  owner  of  the  land  on 
the  northerly  side  for  one  half  of  the  natural  flow  of  the 
river  or  for  less  than  one  half?  That  General  Yan  Cort- 
landt owns  the  land  to  the  centre  of  the  river  and  indeed 
the  whole  bed  of  the  river  some  distance  below  the  mills 
appears  from  the  boundaries  and  description  of  the  six  hun- 
dred acres  in  the  will  of  his  brother  Philip,  devising  the 
same  to  him.  Prima  faciei  therefore,  he  became  entitled 
to  the  use  or  benefit  of  all  the  waters  flowing  naturally  and 
without  obstruction  over  that  part  of  the  bed  of  the  river 
lying  within  his  bounds.  But  it  may  be  that,  at  the  time 
of  thus  acquiring  title,  the  whole  of  the  water  which,  in  its 
natural  course,  would  have  passed  on  his  side,  did  not  be* 
long  there  and  that  a  right  to  claim  or  use  an  equal  part  of 
the  stream  with  other  proprietors  did  not,  then,  exist  as  ap- 
purtenances to  that  particular  land.  It  does,  in  fact,  appeal 
that,  long  anterior  to  the  devise  of  the  property  and  his  ac« 
quisition  of  title,  a  wear  or  dam  existed,  turning  the  main 
body  of  the  water  from  his  side  to  the  opposite  side,  where 
mills  had  been  erected  and  which  required  all  the  power  of 
the  stream  to  carry  them ;  and  that  the  water  thus  turned 
has  been  used  for  those  mills  continually  and  exclusively 
for  a  period  of  forty  years  or  more  and  during  which  time 
the  dam  had  been  constantly  maintained  without  objectioa 
until  it  was  swept  away  with  the  mills  by  the  great  freshet 
io  the  year  one  thousand  eight  hundred  and  forty-K)ne.  At 
least,  such  are  the  facts  in  relation  to  the  dam  and  the 
manner  of  using  the  water  as  laid  before  me  in  the  affida- 
vit of  John  F.  Hollman.  i 
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1844.  This  loDg  and  nninteryipted  use  is  evidence  of  a  right  in 

^^"^^^-^^     the  proprietors  of  the  mills  and  mill  sites  on  the  south-east- 

wATER*coM-  ^''y  ^*d®  ^  continue  such  use  of  the  water  there  perpetual* 

Mi8»ioNSE«.  ly  and  for  all  time  to  come,  unless  it  could  be  shown  that 

such  right,  in  its  creation,  related  only  to  a  temporary  use 

or  was  to  endure  but  for  a  limited  time.    The  evidenee  of 

such  a  qualification  must  be  produced  by  the  party  who 

claims  that  it  was  so :  Woolrych's  Law  of  Waters,  213 ; 

Bedley  r.  Shaw,  6  East's  R.  208. 

In  Wright  v.  Howard,  I  Sim.  &.  St  190,  the  Yice-Chan- 
celior  of  England  stated  the  principle  of  the  right  to  the 
use  of  the  waters  of  rivers  very  clearly.  The  principle  is 
as  applicable  here  as  it  is  in  that  country ;  and  there  can 
be  no  other  in  reason  or  justice  any  where.  He  observes 
that,  ^^  prima  fade,  the  proprietor  of  each  bank  of  a  stream 
is  the  proprietor  of  half  the  land  covered  by  the  stream,  but 
that  there  is  no  property  in  the  water.  Every  proprie- 
tor has  an  equal  right  to  use  the  water  which  flows  in  the 
stream ;  and,  consequently,  no  proprietor  can  have  the  right 
to  use  the  water  to  the  prejudice  of  any  other  proprietor, 
without  the  consent  of  those  proprietors  who  may  be  affect- 
ed and  no  proprietor  can  either  diminish  the  quantity  of 
water  which  would,  otherwise,  descend  to  the  proprietors 
below  or  throw  the  water  back  upon  the  lands  off  those  above. 
Every  proprietor  who  claims  a  right  either  to  throw  the 
water  back  above  or  to  dimish  the  quantity  which  is  to 
descend  below,  must,  in  order  to  maintain  his  claim,  either 
prove  an  actual  grant  or  license  from  the  proprietor  affected 
by  his  operations  or  must  prove  an  uninterrupted  enjoy- 
ment of  twenty  years."  This  term  of  twenty  years  is  now 
adopted  upon  the  principle  of  general  convenience  as  af- 
fording a  conclusive  presumption  of  a  grant. 

This  principle  of  a  right  by  prescription  or  presumed 
grant  from  an  uninterrupted  enjoyment  of  the  use  of  the 
water  for  milling  purposes  on  the  side  opposite  to  General 
Yan  Cortlandt's  individual  property  for  twenty  years  and 
upwards,  in  the  absence  of  all  proof  to  the  contrary,  is 
sufficient  in  law  to  preclude  him  from  claiming  an  equal 
participation  with  other  proprietors  in  the  use  of  the  water 
.  power  of  the  Croton  river  at  that  place.    But  this  adverse 
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right  does  not  rest  merely  on  the  presumption  of  a  grant  1S44 
There  is  evidence  of  an  exprese  grant  or  license  to  use  the 
water  for  milling  or  manufacturing  purposes  on  the  south-* 
easterly  side,  in  exclusion  of  any  right  in  General  Van 
Cortlandt  to  use  it  for  similar  purposes  on  the  opposite  side : 
unless,  indeed,  as  to  a  surplus,  if  any  there  should  be.  I 
allude  to  the  evidence  which  the  title  papers  furnish.  In 
the  first  place,  there  is  the  lease,  granted  in  the  year  one 
thousand  seven  hundred  and  ninety-two,  by  Pierre  Van 
Cortlandt  the  elder  and  his  son  Philip  to  Underbill,  of 
seventy  acres  of  the  river  extending  across  and  including 
some  land  on  each  side  called  a  "  Mill  place."  One  object 
contemplated  by  this  lease  was  the  erection  of  a  mill  or 
mills  which,  at  the  expiration  of  the  term  of  twenty-one 
years,  should  become  the  property  of  the  lessors  at  a  fair 
valuation.  It  is  not  specified  on  which  side  of  the  stream 
the  mills  should  be  placed,  nor  is  the  size  or  dimensions  or 
quantity  of  power  to  carry  them  mentioned.  All  this  was 
left  to  the  option  of  the  lessees  without  restriction ;  but, 
whatever  location  should  happen  to  be  selected  became, 
thereby,  appropriated  as  the  mill-seat,  while,  whatever  de- 
scription of  mill  they  thought  proper  to  erect,  became,  at 
once,  entitled  to  the  whole  or  to  so  much  of  the  power  of 
the  stream  as  should  be  necessary  to  carry  it  and  enable  it 
to  perform  the  work  it  was  designed  to  do.  Hence,  also, 
the  waters  of  the  river  to  the  extent  that  might  be  neces- 
sary became  appropriated,  likewise,  to  the  act  of  the  owners, 
in  granting  the  lease  to  the  purposes  of  the  mill  about  to  be 
built  and,  of  course,  to  be  drawn  to  that  point  where  its  use 
should  be  required.  The  mill  having  been  located  and 
built  on  the  south-easterly  side  and  the  wear  or  dam  hav- 
ing been  constructed,  as  I  infer,  about  the  same  time  by 
which  the  water  was  turned  to  the  mill,  the  right  to  use  it 
there  became  a  fixed  and  vested  right  by  the  act  and  con* 
sent  of  those  who,  at  the  time,  had  power  so  to  fix  it. 

Nor  is  it  to  be  regarded  in  the  light  of  a  temporary  ap- 
propriation and  use  thus  made  of  it  which  was  to  continue 
only  during  the  existence  of  the  lease  to  Underbill.  It  was 
evidently  intended  to  be  permanent,  from  the  fact  that  the 
mill  was  not  to  be  removed  by  the  lessees,  but  was  to  be 
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1844.  paid  for  and  remain  an  improvement  upon  and  a  benefit  to 
the  Van  Cortlandt  estate.  It  has  remained ;  and  the  ar- 
tificial works  have  been  eonstantly  kept  up  and  thoee 
nsMOMERt.  ^ho  have  succeeded  to  the  ownership  of  the  mill  and  its 
appurtenances  are,  in  myopinion^as  much  entitled  to  claim 
the  benefit  of  the  original  appropriation  of  the  water  power 
to  that  site  as  the  mill  itself.  In  the  next  place,  there  is 
the  will  of  Pierre  Van  Cortlandt  the  elder,  made  in  the 
month  of  December  one  thousand  eight  hundred  and  five — • 
and  which  took  e£fect  upon  his  death  in  the  year  one  thou- 
sand eight  hundred  and  fourteen — ^making  a  still  more  de- 
cisive appropriation  and  grant  of  the  south-easterly  bank  of 
the  river  and  of  the  water  to  be  used  on  that  side  for  mill- 
ing or  manufacturing  purposes.  For  instance,  with  the 
parcel  marked  B.  on  the  diagram,  is  given,  a  "  portion  of 
water  out  of  the  Croton  River  Dam,  should  there  be  a  mill 
hereafter  on  the  lot  mentioned."  The  parcel  C.  is  given  as 
<<  all  that  mill-seat  and  lot  of  land  whereon  Robert  Under- 
bill built  his  mill,  with  a  portion  of  water  out  of  the  Cro- 
ton dam."  The  parcel  A.  A.  is  devised  to  his  son  Philip 
as  "  all  that  mill  seat  and  lot  of  ground  whereon  he  has  a 
mill  on  the  south  side  of  Croton  river,  with  an  equal  pro- 
portion of  water  out  of  Croton  River  Dam."  And  the  small 
lot  or  parcel  E.  is  granted  by  the  deed  of  the  sixth  day  of 
January  one  thousand  eight  hundred  and  thirteen  as  <'  a 
piece  of  land  and  mill  place  adjoining  the  river  between  the 
Underbill  mill  and  the  mill  of  his  son  Philip,  with  a  right 
to  part  of  the  water  out  of  the  Croton  dam  and  raceway  in 
proportion  to  any  of  the  mills,"  &c. 

These  particulars  are  set  out  in  the  petition.  Now,  it  is 
evident  that  the  testator  gave  all  these  pieces  of  property 
as  mill-seats  and  for  purpose  of  mills.  Indeed,  two  of  them 
were  already  occupied  by  mills  and  the  remaining  two  he 
supposed  capable  of  being  improved  in  the  same  way.  He, 
therefore,  gave,  with  each  piece  of  property,  a  water  power 
or  right  to  take  the  water  from  the  dam  for  the  use  of  the 
mills  then  erected  and  for  other  mills  if  ever  made.  The 
gift  of  the  water  was  to  be  as  permanent  as  the  gift  of  the 
land  and  was  intended  to  confer  a  vested  right  in  both.  As 
to  the  two  mills  then  standing,  it  was  a  present  vested  right 
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to  the  water.  As  to  other  mills  on  parcels  B.  and  E.,  the  1^^ 
right  was  prospective.  These  water  rights  for  milling  pur- 
poses became  attached  to  the  mill  sites;  and  belong  to 
them.  The  extent  of  the  right,  with  respect  to  quantity  of  mimiowem 
water,  will  be  the  subject  of  inquiry  before  the  appraisers ; 
and  whether  it  embraced  the  whole  power  of  the  stream  or 
something  less  than  the  whole  will  depend  on  the  wants 
or  requirements  of  the  mills  as  they  were  'originally  con- 
structed and  were  accustomed  to  be  worked.  If  the  mills 
required  the  whole,  then^  no  part  of  the  water  power,  as 
such,  remains  to  be  appraised  to  the  owner  of  land  on  the 
opposite  bank..  The  compensation  must  be  given  where 
the  loss  foils  and  in  proportion  as  it  falls  upon  one  and  upon 
another.  There  may  be  something  due  to  General  Van 
Cortlandt  for  a  portion  of  the  stream  as  it  was  accustomed 
to  follow  over  the  dam  and  along  the  north-westerly  side 
while  the  mills  were  in  operation  and  supposing  them  still 
to  exist.  If  this  surplus  is  so  considerable  as  to  be  turned 
to  any  account  as  a  water  power  for  mechanical  or  manu- 
facturing purposes — and  this  is  a  subject  of  inquiry  and  for 
evidence  before  the  appraisers — it  will  be  so  estimated  or, 
if  useful  for  no  other  purpose  than  to  benefit  the  farm  or 
lands  contiguous  in  an  agricultural  point  of  view  and  the 
owner  is  deprived,  either  wholly  or  partially,  of  the  benefit 
in  that  respect,  his  damages  ought  to  be  awarded  according 
to  the  value  for  such  purposes.  In  short,  the  appraisers 
must  endeavour  to  award  to  each  owner  and  each  set  of 
owners  a  fair  and  just  compensation  for  whatever  of  water 
power  or  use  of  water  they  are  deprived  of  and  to  which 
they  are  legally  entitled  according  to  their  respective  own- 
erships in  the  lands  contiguous,  having  a  due  regard  to  the 
purposes  for  which  such  water  rights  are  held  and  are 
capable  of  being  used. 

In  accordance  with  this  great  leading  principle  and  with 
the  views  which  I  have  endeavored  to  explain,  I  think  the 
appraisers  decided  correctly  when  they  determined  to  bear 
evidence  in  relation  to  the  rights  and  interests  of  parties  as 
owners  and  proprietors  of  the  water  power  in  order  to  ascer- 
tain whether,  by  prescription  or  by  grant,  it  belonged  ex- 
clusively to  the  proprietors  of  the  lands  and  mill-seats  on 
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1844.      the  south-easterly  bank  of  the  river  and  in  what  propor* 
^^^>^'^     tions  and  to  whom  the  value  thereof  should  be  awarded. 
wiTEB^oM-      This  appears  to  me  to  be  a  necessary  inquiry  for  the 
jii8«ioNSR0.  appraisers  to  make ;  and  they  must  be  left  to  pursue  it  in 
the  way  they  proposed,  following,  however,  the  track  I  have 
'  marked  out  for  them,  unless,  however,  they  shall  find  occa- 
sion to  deviate  from  it,  in  case  evidence  be  produced  prov* 
ing  a  different  state  of  facts  in  some  particulars  from  what 
I  have  supposed  to  exist  in  relation  to  the  rights  of  the  par- 
ties,  the  situation  of  the  property  or  Uie  circumstances  un- 
der which  the  water  privileges  have  been  held  and  en- 
joyed. 

This  epinion  has  been  called  for  by  the  petition  of  the 
proprietors  and  not  of  the  water  commissioners ;  and  it  is 
given  rather  as  advisatory  than  as  directory  to  the  apprais- 
ers in  this  stage  of  the  proceeding.    There  seems  to  be  no 
occasion  for  an  order  embodying  these  principles  or  pro- 
visions.    A  copy  of  my  opinion  can  be  laid  before  the  ap- 
I^raisers  ;  and  they  will  give  to  it  such  consideration  as  the 
&cts  which  they  may  be  able  to  ascertain  shall  appear  to 
warrant.    There  is  one  part  of  the  prayer  of  the  petition 
about  which,  however,  it  is  necessary  to  make  an  order. 
It  prays  that  Mr.  Smith,  who  was  appointed  as  guardian 
ad  litem  of  certain  infants  to  look  after  their  rights  and 
interests  in  this  proceeding  without  their  knowledge  or 
consent,  may  be  discharged  from  that  duty  and  that  other 
persons,  of  their  own  selection,  may  be  appointed  in  his 
place.    This  is  but  reasonable  and  proper ;  and  an  order  to 
that  effect  can,  now,  be  entered  upon  this  petition.    It  ap- 
pears, however,  since  the  decision  establishing  the  title  of 
Philip  6.  Van  Wyck,  as  residuary  devisee,  that  Master 
Pierre  Van  ^Wyck,  one  of  the  infants,  has  no  title  or  in- 
terest in  any  one  parcel  of  the  property  to  which  these  pro- 
ceedings  relate,  nor  has  his  mother,  Mrs.  Alice  Van  Wyck, 
any  interest  therein ;  and  that  it  is  now  necessary  to  assign 
a  guardian  only  for  the  two  infants  Walter  Budd  and  Abra* 
ham  V.  W.  Budd. 
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Dixon  and  another  v.  Ely. 


A  person  who  comes  into  this  state  for  the  express  and  sole  purpose  of  giving 
testimony  as  a  witness  in  an  action  at  law,  even  where  he  has  had  no  sub- 
fuBna  to  testify  served,  on  him  after  arriraJ,  cannot  be  taken  on  a  writ  of 
ne^xeat  while  waiting  to  give  evidence. 


Judgment-creditor's  bill  against  the  defendant  David  Oct.  8, 
J.  Ely ;  and  when  it  was  filed,  he  was  a  resident  of  the  state  ^oU. 
^^Ohio.  iW^. 

On  his  coming  into  the  state  of  New  York,  he  was  arres-  Witness. 
ted  on  a  writ  of  ne  exeat ;  and  a  motion  was  now  made  to 
discharge  it,  mainly  on  the  ground  that  he  came  within  this 
jurisdiction  as  a  witness.    It  will  be  sufficient  to  give  an 
extract  from  his  petition,  on  which  the  application  was 
founded :  ^'  Your  petitioner  further  shows  that  he  arrived 
in  the  city  of  New  York  on  the  twenty-eighth  day  of  Sep- 
tember last  past,  for  the  purpose  of  attending  the  present 
circuit  court  now  sitting  in  the  said  city  of  New  York  as  a 
witness  in  a  cause  pending  in  the  supreme  court  of  judica- 
ture of  the  people  of  the  state  of  New  York,  in  which  Silas 
Brown,  Andrew  A.  'Brown,  Giles  S.  Ely^  and  George  L. 
Brown  are  plaintiffs  and  Zebulon  S.  Ely  is  defendant,  on  the 
part  of  the  defendant.    That  your  petitioner  is  informed 
that  such  cause  is  now  on  the  calendar  of  the  said  circuit 
court  and  is  expected  to  be  tried  on  the  fifth  day  of  October 
instant    That  the  object  of  your  petitioner  in  coming  to  said 
city  of  New  York  was  to  attend  as  such  witness  as  afore- 
said.   That  your  petitioner  came  to  New  York  expressly 
for  that  purpose ;  and  that  your  petitioner  would  not  at  this 
time  have  come  except  that  your  petitioner  was  earnestly 
requested  so  to  do  by  said  Zebulon  S.  Ely  and  Elias  H.  Ely 
of  the  city  of  New  York,  the  counsel  of  said  Zebulon  S.  Ely ; 
and  that  your  petitioner  had  no  other  business  to  bring  him 
to  this  city  and  has  not  purchased  auy  goods  on  his  own 
account  in  said  city,  but  that  he  has  purchased  some  goods 
to  a  trifling  amount  and  executed  other  commissions  for  the 
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1844.  accommodation  of  his  friends  who  had  ascertained  that  your 
petitioner  was  on  his  way  to  the  city  of  New  York  and  re- 
quested him  to  perform  such  services  and  that  he  has  not 
received  and  does  not  expect  to  receive  any  compensation 
for  such  services. 

<<  Your  petitioner  further  states  that  he  is  not  interested  in 
any  store  or  other  business  either  at  Masillon  or  elsewhere 
and  that  he  has  not  in  his  possession  or  under  his  control 
any  money  which  belongs  to  him  ;  that  all  the  money  he 
has  with  him,  which  is  of  very  small  amount,  belongs  to  the 
firm  of  J.  ic  Z.  S.  Ely  or  L.  S.  Ely  individually ;  and  was 
handed  to  your  petitioner  to  pay  his  travelling  expenses  as 
such  witness." 

It  will  be  seen  that  the  applicant  came  from  another  state 
to  be  a  witness  here.  The  fact  also  was,  that  he  had  had 
no  subpcBna  to  testify  on  his  arrival  within  the  jurisdiction. 

Mr.  E.  H.  Ely^  in  support  of  the  application,  relied  upon 
the  cases  of  Norris  v.  Beach^  2  J.  R.294 ;  Sanfordv,  Chase^ 
3  Cow.  Rep.  381  and  Cole  v.  McCleUany  4  Hill's  Rep.  60 
and  note  there. 

Mr.  /.  McCahiU^  for  the  complainant. 

The  Yice-Chancellor,  under  the  circumstances  de- 
tailed in  his  petition  and  the  cases  cited  by  his  counsel,  de- 
cided that  he  was  entitled  to  his  discharge : 

Ordered :  That  the  defendant  be  discharged  from  arrest 
on  the  ne  exeat  respublica  issued  in  this  cause ;  and  that 
the  bond  taken  by  the  sheriff  of  the  city  and  county  of  New 
York  thereon  be  given  up  to  the  defendant  or  his  counsel  to 
be  cancelled. 
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MILLfl 
9. 

Eagle  Fire  Insurance  Company  of  New  York  v.        '^^^ 

Flanagan  and  others. 

On  exceptions  to  a  master's  report  in  relation  to  the  rights  of  claimants  npoft 
snrpltis  in  a  mortgage  case,  the  same  must  be  put  on  the  calendar  and 
cannot  be  disposed  of  by  motion. 


A  CASE  of  foreclosure,  where  a  sale  had  taken  place  and      Oct.  % 
a  surplus  was  brought  into  court.    On  a  reference  as  to  who       1844. 
was  entitled  to  this  surplus,  exceptions  were  taken  to  the  p^"^^^ 
master's  report;  and  now,  being  motion  day,  an  ^^^^^^V^  Mortgage. 
was  made  to  bring  on  the  argument  of  these  exceptions.        Sfur^us 

money. 

The  Vice-chancellor  decided  that  the  cause  would  ^^cep^ 
have  to  be  put  on  the  calendar  and  be  regularly  called  and  ^r^^^f, 
that  the  matter  of  the  exceptions  could  not  come  on  as  a  jjearingf 
special  motion  on  a  motion  day. 


Mills,  Executor  of  Fogal,  deceased  v.  Fooal,  et  al. 


The  place  of  a  testator's  residence  and  death  is  the  place  for  determining  all 
questions  that  may  arise  respecting  his  personal  property  and  its  disposi- 
tion  and  distribution,  wheresoever  it  may  be  situated. 

But  where  a  will  has  reference  to  real  estate,  all  questions  as  to  the  will  and 
the  estate  and  its  disposition  are  governed  by  the  ^02;  m  siUs.  And  if  a 
party  dies  intestate,  leaving  real  estate,  the  descent  and  heirship  are  ex- 
clusively governed  by  the  law  where  it  is  situated. 


Cause  heard  on  bill  and  answer.    William  Fogal  lived,     Oct.  14, 
made  his  will  and  died  at  Bridgeport  in  the  state  of  Connec-       lo44. 
ticut.    He  left  property  there ;  and  also  real  and  personal  m^ 
estate  in  the  city  of  New  York.    The  will  was  proved  by  Jurisdi^ 
the  complainant,  as  executor,  before  the  surrogate  of  the  city  ttarn 
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1844.  and  county  of  New  York.    The  testator  left  him  sunriving 

"•^^^'"'^  his  widow,  the  defendant,  Susan  Fogal,  and  three  young 

V.  children — one  of  whom  was  bom  after  the  will  had  been 
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proved. 

The  will  was  attested  by  two  witnesses.  It  did  not  di« 
rectly  devise  the  real  estate  to  the  executors,  but  made  them 
mere  donees  of  a  power  to  sell. 

The  complainant,  as  executor,  filed  his  bill  for  the  purpose 
of  obtaining  the  direction  of  this  court  as  to  the  true  con- 
sfaruction  and  effect  of  the  will  and  as  to  the  distribution 
which  he  was  to  make  of  the  property  under  it. 

The  widow,  by  her  answer,  insisted  that  the  lawsof  Ck>n- 
necticut  only  applied  to  the  personal  property  of  the  testar 
tor ;  and  that  this  will,  according  to  such  laws,  should  have 
been  attested  by  three  witnesses  and  was  also  void  from  the 
fact  of  the  birth  of  an  after-bom  child. 

Mr.  W.  K.  ThorUf  for  the  complainant. 

Mr.  /.  W.  Benedict^  for  the  infant  defendants. 

Mr.  Shannon^  for  the  defendant  Susan  Fogal. 

Jan.  27,  The  Vice-chancellor  : — The  testator  William  Fogal 
1846.  being  domiciled  at  Bridgeport  in  the  State  of  Connecticut  at 
the  time  of  making  his  will  and  also  at  the  period  when  he 
died,  the  laws  of  that  state  apply  and  govern  all  questions 
that  may  arise  concerning  this  will  so  far  as  it  is  a  will  of 
personal  estate  and  so  far  as  personal  property  of  the  testates 
wheresoever  situated  may  be  affected  by  it.  Moveable  pro- 
perty is  attached  to  and  follows  the  person  of  the  owner  and 
its  disposition  by  will ;  and  its  distribution  or  devolution  in 
case  of  intestacy  is  governed  exclusively  by  the  law  of  his 
actual  domicil  at  the  time  of  his  death,  without  regard  to 
the  place  or  sittis  of  the  property  itself.  This  is  the  well 
established  rule  of  the  common  law,  both  of  England  and 
this  country :  Story's  Conflict  of  Laws,  §  466, 468. 

With  respect  to  real  estate,  a  different  principle  prevails. 
In  case  of  intestacy,  the  descent  and  heirship  of  the  real 
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6Mate  is  exclusively  gorerned  by  the  lavir  of  the  state  or       l644. 
ooantry  trithin  which  it  is  situated. 

If  there  be  a  will,  the  capacity  of  the  testator,  the  extent 
of  his  power  to  dispose  of  the  property  and  the  forms  and       '^^^• 
solemnities  to  give  the  bill  its  due  attestation  and  effect  are 
to  be  determined  by  the  lex  rei  sittB  :  Story's  Conflict  of 
Laws,  i  428,  435,  446,  448,  474,  483. 

Now,  from  the  facts  stated  in  the  bill  and  answer  in  this 
cause,  it  is  very  obvious  that  it  was  the  duty  of  the  execu- 
tors, in  the  first  instance,  (unless  they  had  choseU'  to  re- 
nounce) to  have  gone  with  this  will  for  probate  before  the 
proper  officer  or  court  in  Connecticut  and  there  asked  for  let^ 
ters  testamentary  upon  it  as  a  will  of  personal  estate.  If 
they  succeeded  in  getting  it  admitted  to  probate  and  in  ob- 
taining letters  testamentary  there,  they  should  then  and  not 
till  then  have  come  to  the  surrogate  of  the  city  and  county 
of  New  York  for  letters  founded  on  the  probate  in  Connec- 
ticut If  they  had  taken  this  course,  there  would  have  been 
no  necessity  for  their  asking  the  aid  and  direction  of  the 
court  of  chancery  as  the  complainant  now  does.  The  sur- 
rogate or  court  of  probates  in  Connecticut  would  have  deter- 
mined the  question  whether  this  is  a  good  will  of  the  perso^ 
nalty  or  whether  the  subesequent  birth  of  a  child  unprovided 
for  operates  as  a  revocation.  That  question  the  widow  has  a 
right  to  have  determined  in  Connecticut,  where  her  husband 
lived  and  died ;  and  if  the  executor  will  not  produce  the  will 
there  for  probate,  so  as  to  give  her  an  opportunity  of  meeting 
it  she  can  apply  for  letters  of  administration  here,  so  as  to  be 
authorized  to  look  after  and  sue  for  and  possess  herself  of 
the  personal  estate  within  this  jurisdiction. 

With  regard  to  the  real  estate  m  New  York :  this  will 
probably,  is  a  good  will  to  pass  the  title  according  to  the 
laws  of  this  state ;  and  as  such  it  may  be  proved  and  record- 
ed, if  that  has  not  already  been  d^ne.  But  the  executors 
h&ve  no  interest  in  the  real  estate  and  no  concern  with  it, 
except  as  the  mere  donees  of  a  naked  power  of  sale — and 
that  too  upon  condition  that  the  widow  shall  concur  and  re- 
lease her  dower.  There  is  no  devise  of  the  real  estate  to  the 
executors  in  trust  and  no  trust  is  created,  except  to  invest 
the  proceeds  after  a  sale,  &c    In  relation  to  the  real  estate. 
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its  income  or  its  proceeds,  there  does  not  seem  to  be  the  least 
occasion,  at  present,  for  asking  the  aid  or  direction  of  this 
court ;  and  with  regard  to  the  personal  property,  as  I  have 
already  shown,  there  is  no  propriety  iu  the  complainant's 
coming  into  this  court* 

His  bill  must  be  dismissed,  with  costs  to  be  paid  de  bonis 
prapriis. 


Wood,  Assignee  of  Hunt  v.  Oaklbt,  et  al.{a) 


Bill  of  fondosore  and  notice  of  lis  pendens  filed  forty  dajrs  before  decree  while 
the  statute  of  May  14th  1840  (dispensing  with  judgmentpcrediton  as  par- 
ties) was  in  force ;  but  the  decree  was  had  after  the  act  of  May  7th  1844, 
(which  annulled  the  ^  so  dispensing  with  judgment-creditors  as  parties) 
was  passsd :  Held^  under  the  circumstances,  that  there  was  no  necessity 
to  make  intervening  judgment-creditors  parties. 

It  seemSf  that  it  might  be  different  if  forty  days  from  the  time  of  filing  notice  of 
lis  pendens  had  not  elapsed  when  the  repealing  law  took  effect. 

And  in  bills  filed  since  the  6th  of  June  1844  (when  this  repealing  act  took 
effect)  judgment-creditors  are  to  be  made  parties. 


Oct.  22, 
1844. 

Pleading. 
Mortgor 
gor  amd 
Mortga- 
gee. 
Parties. 
Judgment 
Cr^itor. 


Motion  to  compel  John  P.  Moore  to  complete  his  pur- 
chase made  under  a  master's  sale. 

The  bill  was  filed  on  the  twenty  sixth  day  of  April  one 
thousand  eight  hundred  and  forty-three,  to  foreclose  a  mort- 
gage for  twenty-three  thousand  dollars  dated  the  seventh 
day  of  September  one  thousand  eight  hundred  and  thirty- 
eight,  made  by  the  defendant  Charles  Oakley  to  the  North 
American  Trust  and  Banking  Company.  On  the  twelfth 
day  of  August  one  thousand  eight  hundred  and  thirty-nine 
the  said  Charles  Oakley  conveyed  the  premises  in  fee  to 
John  B.  Oakley,  subject  to  the  aforesaid  mortgage ;  but  in- 
termediate the  making  of  this  mortgage  and  such  convey- 
ance to  John  B.  Oakley  judgments  for  a  large  amount  had 
been  recovered  against  the  said  Charles  Oakley.    And  prior 


(a)  Affirmed  on  appeal  to  the  Chancellor. 
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to  the  filing  of  the  notice  of  lis  pendens  in  this  suit,  judg-       1844. 
ments  had  also  been  recoYered  against  John  B.  Oakley. 
The  decree  was  had  on  the  twenty-fifth  day  of  June,  one 
thousand  eight  hundred  and  forty-four.  oaklet. 

It  is  to  be  observed  that  intermediate  the  commencement 
of  the  suit  and  the  obtaining  the  decree,  the  legislature 
passed  the  act  of  May  seventh  one  thousand  eight  hundred 
and  forty-four  amending  the  law  of  May  fourteenth  one 
thousand  eight  hundred  and  forty,  to  reduce  the  expense  of 
foreclosing  mortgages,  &c.  by  striking  out  the  whole  of  }  9 
of  the  last  mentioned  act ;  and  which  section  provided  that 
it  should  thereafter  not  be  necessary  to  make  judgment- cre- 
ditors, subsequent  to  the  mortgage  foreclosed  or  any  person 
having  any  lien  or  claim  by  or  under  such  subsequent  judg- 
ment, a  party  to  the  suit  for  the  foreclosure  thereof ;  and 
every  decree  of  foreclosure  and  sale  of  lands  mortgaged 
should  bar  and  preclude  all  claim  and  equity  of  redemption 
of  every  person  having  such  subsequent  judgment  and  his 
heirs  and  personal  representatives  and  of  all  persons  claim- 
ing under  him  or  them ;  but  no  such  decree  should  be  made, 
unless  proof  should  be  given  that  notice  of  the  pendency  of 
the  suit  had  been  filed  at  least  forty  days  before  the  decree 
had  been  made. 

The  judgment  creditors  before  referred  to  had  not  been 
made  parties ;  and  the  present  purchaser  insisted  that  their 
rights  were  not  cut  off  by  the  decree  of  sale.  | 

The  sale  had  taken  place  on  the  twenty-first  day  of  Sep- 
tember last  (1844.) 

Mr.  Sandfordy  on  the  master's  report  of  sale  and  the  con- 
ditions  of  sale,  moved  that  the  purchaser  complete  his  pur* 
chase. 

Mr.  SHasson^  for  the  purchaser. 

The  Yice-Chancellor  : — ^The  clause  in  the  act  of  1840,     Abr.  4. 
which  dispensed  with  the  necessity  of  making  judgment 
creditors  parties  to  foreclosure  suits  having  been  repealed 
by  an  amendment  introduced  into  the  act  in  relation  to  the 
foreclosure  of  mortgages,  passed  May  seventh  one  thou- 
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1844.  iand  eight  hundred  and  fortyTfour  and  which  took  effect 
on  the  sixth  day  of  June  following,  restored  the  former 
necessity  of  making  them  parties.    A  law  repealed  must  be 

OAELET.  considered  (except  as  to  transactions  past  and  closed)  as  if 
it  had  never  existed  :  Dwarris,  676.  The  bill  of  foreclosure 
in  this  cause  was  filed  in  the  month  of  April  one  thousand 
eight  hundred  and  forty-three ;  the  proper  notice  of  lis  pen- 
detis  was  filed ;  and  judgment  creditors  were  not  made  par- 
ties. The  decree  was  taken  on  the  twenty-fifth  day  of  June 
one  thousand  eight  hundred  and  forty-four,  nineteen  days 
after  the  dispensing  law  had  ceased  to  exist ;  but  the  requi- 
site proof  was  furnished  of  the  filing  of  lis  pendens  in  the 
form  and  manner  prescribed  by  the  statute  at  the  time  of 
filing  the  bill.  By  this  means  all  the  judgment  creditors 
had  notice,  not  only  forty  days  before  the  decree,  but  much 
more  than  forty  days  before  the  law  was  repealed.  The 
repeal  has  not  taken  away  or  altered  their  right  to  come  in 
and  claim  the  surplus,  if  any  surplus  there  has  been.  Under 
these  circumstances,  I  am  of  opinion  the  judgment  creditors 
are  as  effectually  foreclosed  of  all  equity  of  redemption  as 
they  would  have  been  had  the  decree  been  taken  on  or  be- 
fore the  sixth  of  June.  Perhaps  it  might  be  different  if  forty 
days,  from  the  time  of  filing  the  notice  of  lis  pendens^  had 
not  elapsed  when  the  repealing  law  took  effect.  But  here 
that  time  had  elapsed :  and  the  effect  of  the  repeal  is  not  to 
undo  and  open  what  was  closed  and  past  under  the  previous 
law.  It  seems  not  a  little  strange  that  the  legislature  should 
have  restored  the  necessity  of  making  judgment  creditors 
parties  to  foreclosure  suits  as  formerly  and,  at  the  same  time, 
have  left  in  full  force  all  that  provision  of  the  statute  about 
the  filing  of  a  notice  of  lis  pendens  forty  days  before  a  decree 
can  be  had,  which  provision  was  introduced  and  intended 
as  a  substitute  for  the  former  practice.  Still,  the  court  must 
give  effect  to  the  law  as  it  stands  and  both  the  presence  of 
judgment  creditors  as  parties  and  the  forty  days  notice  of 
lis  pendens  before  decree  are  now  necessary  in  cases  of  bills 
filed  since  the  sixth  day  of  June  one  thousand  eight  hundred 
and  forty- four.  In  some  instances  of  suits  commenced  pre- 
viously thereto,  I  have  advised  an  amendment  so  as  to  bring 
in  judgment  creditors,  but  this  has  been  rather  ex  abundant 
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eauiela  except  where  the  proceeding  had  been  but  very  re- 
cently and  within  the  forty  days  commenced. 

In  the  present  instance,  however,  I  am  satisfied  it  is  not 

necessary ;  and  that  the  purchaser  will  obtain  such  a  title 

\inder  the  decree  as  it  stands.    The  court  of  chancery  can 

always  protect  against  the  judgment  creditors,  if  ever  they 

should  attempt  to  redeem  or,  in  any  way,  disturb  it. 

Order :  That  the  purchaser  complete  his  purchase ;  and 
that  each  party  bear  his  own  costs  of  the  motion.(a) 


1844. 
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(a)  His  honor,  the  chancellor,  in  affirming  the  appeal,  obeenred  {inter 
aUa) :  "  It  is  not  pretended  by  the  purchaser  that  there  is  any  doubt  as  to  the 
validity  of  the  mortgage  upon  which  the  foreclosure  took  place  or  that  the 
equity  of  redemption  is  in  fact  worth  anjrthing  to  these  subsequent  judgment 
creditors.  BLis  whole  objection  to  the  title  therefore  proceeds  upon  the  sup- 
position that  a  court  of  equity  might  at  some  future  time  permit  these  credi- 
tors to  redeem  the  premises  upon  pajrment  of  the  whole  amount  due  on  the 
complainant's  mortgage  with  interest  thereon ;  although  they  had  been  al- 
lowed the  privilege  of  becoming  parties  to  the  suit  and  of  bidding  upon  the 
property  to  raise  a  surplus  for  their  own  benefit  if  they  had  thought  proper 
to  do  so  under  the  provisions  of  the  statute  as  well  as  by  the  original  act. 

"  As  the  statute  now  is,  with  the  amendment  of  the  ninth  section,  the  com- 
plainant in  a  foreclosure  suit  is  obliged  to  file  a  notice  of  the  pendency  and 
object  of  the  suit  at  least  forty  days  before  he  can  obtain  a  decree.  And 
judgment  creditors,  whose  liens  are  subsequent  to  the  mortgage  and  who  are 
not  made  parties  to  the  suit  may  apply  to  be  parties  or  may  claim  a  share  of 
the  surplus  monies  arising  from  a  sale  under  the  decree  or  may  apply  to  set 
aside  a  sale  under  the  decree  in  the  same  manner  as  if  they  were  parties  to 
the  suit. 

"  It  is  very  doubtful,  therefore,  whether  this  court  would  sustain  a  bill  by 
a  creditor  having  sach  a  lien  to  redeem  the  mortgaged  premises  from  a  hofia 
Jide  purchaser,  who  had  given  the  full  value  of  the  premises  at  the  master's 
sale,  unless  such  creditor  could  show  some  equity  beyond  a  mere  nominal  lien 
ujpon  the  equity  of  redemption  at  the  time  of  such  sale ;  even  if  the  act  of 
May  one  thousand  eight  hundred  and  forty  had  been  passed  as  it  is  now  left  by 
this  amendment  of  the  original  act.  It  is  a  settled  principle  of  this  court  that 
a  party  who  comes  into  this  court  for  equity  must  himself  be  willing  to  do 
equity.  And  where  a  judgment  creditor,  who  is  not  made  a  party,  has  no  de- 
fence to  interpose  to  the  bill  of  foreclosure  and  is  aware  of  the  existence  of  the 
suit  and  of  the  decree  of  sale,  so  that  he  may  attend  the  sale  and  see  that  it  is 
fairly  and  properly  made  and  that  the  premises  are  sold  for  their  fair  value  to 
raise  a  surplus  for  his  benefit,  if  they  are  indeed  worth  more  than  the  amount 
of  the  complainant's  debt  and  costs,  it  is  hardly  probable  that  this  court  would 
allow  him  the  benefit  of  a  subsequent  rise  in  the  value  of  the  property  or  for 
buildings  or  improvements  which  the  purchaser  under  the  decree  had  subse- 
quently erected  or  made. 

"  But  whatever  may  be  the  construction  and  effect  of  this  statute  as  to  cases 
which  have  been  commenced  subsequent  to  the  amendment  in  reference  to  the 
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Turkey  v.  Turney. 


The  fact  of  non-cohabitation,  in  a  divorce  case,  is  not  sufficiently  proved  by 
a  witness  merely  deposing  that  the  parties  (since  separation)  had  not  resi- 
ded together  "  to  the  best  of  deponent's  knowledge  and  belief."  The  penone 
with  whom  the  wife  has  resided  had  better  prove  the  fact. 

Nor  will  a  divorce  be  granted  on  the  unsupported  testimony  of  abandoned 
women. 


Bill  for  divorce  a  vinculo  matrimonii,  filed  by  the  wife 
against  the  husband.  It  had  been  taken  as  confessed ;  and, 
on  reference,  the  master  deemed  the  testimony  sufficient  to 
warrant  a  decree. 

Two  women  gave  evidence ;  both  showing  that  they  knew 
the  parties  in  the  suit ;  and  each  saying  she  had  had  con- 
nection with  the  defendant.  In  signing  their  depositions 
they  used  their  mark.  And  the  witness,  who  proved  the 
marriage,  added,  in  his  affidavit,  "  They  (the  complainant 
and  defendant)  lived  together  as  man  and  wife  until  about 
two  or  three  years  ago,  when  they  separated  and  have  not 
since  resided  together,  to  the  best  of  deponent's  knowledge 
and  belief.  Both  complainant  and  defendant  now  reside  in 
this  city  and  have  resided  here  for  a  number  of  years  past." 


Mr.  /.  R.  Brady,  for  the  complainant. 

The  Yice-Chancellor  : — The  testimony  is  insufficient 
as  to  iion*cohabitation.  Summers,  the  witness,  testifies  but 
negatively  and  not  to  his  knowledge.  The  contrary  may 
exist.  He  says,  both  parties  reside  in  the  city  of  New  York. 
If  this  be  so,  why  has  not  the  complainant  produced  the  per- 


equity  of  redemption  of  judgment  creditors  not  made  parties  but  whose  rights 
Are  stUi  providdd  for  where  they  are  actually  aware  of  the  pendency  of  the 
foreclosure  suit,  I  am  satisfied  the  judgment  creditors  in  the  present  case  have 
no  right  to  redeem  the  premises  from  this  sale  to  the  complainant.'' 
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sons  with  whom  she  has  resided  since  her  alleged  separa- 
tion, in  order  to  show  how  or  in  what  manner  she  has  lived  7 
And  if  she  be  a  chaste  and  virtuous  woman  herself,  how 
does  it  happen  that  she  is  known  to  the  two  prostitutes  who 
have  been  examined  as  witnesses.  This  part  of  the  case 
requires  explanation. 

Besides — as  to  the  fact  of  adultery :  it  rests  solely  on  the 
testimony  of  two  women  whose  characters,  from  their  own 
showing,  disentitle  them  to  any  credit.  Such  testimony  may 
do  when  corroborated  by  facts  or  circumstances  from  other 
witnesses ;  but  standing  alone,  as  in  this  instance,  a  decree 
should  not  be  made  upon  it. 

The  cause  may  go  back  to  the  master  for  further  proof. 
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Murray,  Executor  of  the  Will  of  Richard  Cun- 
ningham V.  The  President,  Directors  and  Com- 
pany OF  THE  Mechanics'  Bank  in  the  City  of 
New  York  and  others.. 


Where  a  will  directed  copartnership  debts  to  be  paid  in  the  following 

words :  "  I  order  and  direct  my  said  executor  to  pay  and  divide  the  same 

to  and  among  the  creditors  o(  the  late  firm  of  C.  &  M'C.  of  the  city  of 

New  York)  curriers,  to  whom  I,  as  one  of  the  said  firm,  may  be  indebted 

at  the  time  of  my  death  rateably  and  proportionally,  according  to  the 

amount  of  their  several  and  respective  claims  and  demands,  so  far  forth 

as  he  shall  be  able  conveniently  to  ascertain  the  same ;  and  with  a  view 

to  firee  this  subject  from  all  embarrassments,  I  will  and  direct  that  my 

executor  shall  cause  an  advertisement  to  be  inserted  for  one  month  in  two 

of  the  daily  papers  of  the  city  of  New  York,  notifying  the  said  creditors 

of  this  order  and  direction  and  that  such  as  come  in  at  the  end  of  the  said 

month  and  produce  their  claims,  duly  authenticated,  shall  be  entitled  to 

their  dividends  and  all  others  shall  be  excluded  from  any  participation  in 

the  same.    All  debts  of  whatever  grade  to  be  placed  on  an  equal  footing." 

Heldy  that  this  did  not  revive  debts  otherwise  barred  by  time. 

Where  an  answer  expressly  avers  a  new  promise  within  six  years  and  no 
replication  is  filed,  the  debt  will  be  treated  as  revived. 


Bill  for  direction  to  settle  the  construction  of  the  will  of 
Richard  Cunningham.    Gloriannah  Cunningham,  the  first 
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1844.  wife  of  the  said  Richard  Cunningham,  had  made  a  will  or 
appointment  in  the  nature  of  a  will  under  authority  in  cer- 
tain deeds  of  settlement ;  and  in  such  will  or  testamentary 
MBCHAMics'  document  she  had  directed  her  executors  to  invest  all  her 
estate ;  and  expend  and  apply  it  (with  some  exceptions  as 
to  legacies)  to  the  maintenance  and  support  of  her  husband, 
the  said  Richard  Cunningham.  And  with  power  to  him  to 
bequeath  the  principal  by  a  will. 

Richard  Cunningham  (after  marrying  again)  made  use  of 
the  power ;  and  his  will  contained  the  following  clauses : 
^  And  whereas  the  said  Gloriannah  Cunningham  did  fur- 
ther will  and  direct  that,  after  the  decease  of  the  said 
Richard  Cunningham,  out  of  the  monies  to  be  put  at  in- 
terest or  invested  as  aforesaid,  certain  legacies  should  be 
paid  which  are  therein  particularly  specified ;  and  after 
payment  of  the  said  legacies,  all  the  rest,  residue  and  re- 
mainder of  her  estate,  real  and  personal  in  law  and  equity, 
she  gave  and  bequeathed  to  such  person  or  persons  and  uses 
and  purposes  as  the  said  Richard  Cunningham,  in  and  by 
his  last  testament,  should  or  might  order,  direct  and  ap- 
point Now,  therefore,  in  order  to  carry  into  effect  the  in- 
tention of  the  said  Gloriannah,  I,  the  said  Richard  Cun- 
ningham, do  hereby  order  and  direct  my  executor  hereinafter 
named  to  sell  and  dispose  of  all  the  said  estate,  real  and 
personal,  that  may  remain  unsold  at  the  time  of  my  de- 
cease; and  to  make  and  execute  proper  conveyances  for 
the  same;  and  to  collect  and  receive  whatever  sum  of 
money  may  remain  over  and  above  the  payment  of  the 
legacies  mentioned  and  particularly  enumerated  in  the  will 
of  the  said  Gloriannah  Cunningham.  And,  after  the  pay- 
ment of  my  funeral  expenses  and  charges  touching  the 
proving  and  executing  of  this  my  will,  then,  as  to  all  the 
rest,  residue  and  remainder  thereof,  I  give,  devise  and  be- 
queath the  same  to  my  said  executor  hereinafter  named,  his 
executors,  administrators  and  assigns :  upon  trust,  never- 
theless, to  and  for  the  uses  and  purposes  hereinafter  named, 
that  is  to  say :  in  trust  to  put  and  place  out  the  same  at 
interest,  on  bond  and  mortgage,  from  time  to  time ;  and  to 
pay  over  all  the  interest  and  dividends  to  arise  and  accrue 
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therefrom  to  my  said  wife  Mary  Ann  during  her  natural  1844. 
life,  if  she  shall  so  long  remain  my  widow.  And  from  and 
immediately  after  her  death  or  second  marriage,  whichever 
event  may  first  take  place,  then,  as  to  all  the  said  principal  mechanics' 
monies  so  to  be  invested  as  aforesaid,  I  order  and  direct  my  ' 
said  executor  to  pay  and  divide  the  same  to  and  among  the 
creditors  of  the  late  firm  of  Cunningham  &  McCormick,  of 
the  city  of  New  York,  curriers,  to  whom  I,  as  one  of  the 
said  firm,  may  be  indebted  at  the  time  of  my  death,  rate- 
ably  and  proportionally,  according  to  the  amount  of  their 
several  and  respective  claims  and  demands  so  far  forth  as 
he  shall  be  able  conveniently  to  ascertain  the  same.  And 
with  a  view  to  free  this  subject  from  all  embarrassments,  I 
will  and  direct  that  my  executor  shall  cause  an  advertise- 
ment to  be  inserted  for  one  month,  in  two  of  the  daily 
papers  of  the  city  of  New  York,  notifying  the  said  credi* 
tors  of  this  order  and  direction  and  that  such  as  come  in 
at  the  end  of  the  said  month  and  produce  their  claim,  duly 
authenticated,  shall  be  entitled  to  their  dividends ;  and  all 
others  shall  be  excluded  from  any  participation  in  the  same. 
All  debts  of  whatever  grade  to  be  placed  on  an  equal  foot^ 
ing.  Lastly.  I  do  hereby  nominate  and  appoint  my  es- 
teemed friend,  the  said  John  R.  Murray,  sole  executor  of 
this  my  last  will  and  testament."  y 

The  bill  in  this  case,  after  setting  forth  the  wills  of  Glo« 
riannah  and  Richard  Cunningham,  contained  the  follow* 
ing  clauses : 

And  your  orator  further  shows  unto  your  honor  that,  on 
or  about  the  eighteenth  day  of  September  one  thousand 
eight  hundred  and  thirty-seven  and  subsequently  to  the 
execution  of  the  will  last  above  recited,  the  said  Mary  Ann, 
the  wife  of  the  said  Richard  Cunningham,  departed  this 
life,  leaving  her  surviving  her  husband  the  said  Richard 
Cunningham.  And  that,  subsequently  to  the  making  of 
the  said  will  of  the  said  Oloriannah  Cunningham,  he,  the 
said  Richard,  received  a  bequest  under  the  will  of  a  certain 
J.  F.  Marsh  of  Westchester  County ;  and  from  that  and 
other  sources  he  left  about  the  sum  of  thirty-eight  hundred 
dollars  which  is  not  disposed  of  by  his  said  will.  And 
your  orator  farther  shows  unto  your  honor  that,  on  or  about 

Vol.  IV.— 72 


MnBRAT 


670  CASES  IN  THE 

1844  the  third  day  of  June  one  thousand  eight  hundred  and  thir* 
ty-eight  the  said  Richard  Cunningham  departed  this  life, 
not  having  altered,  revoked  or  cancelled  his  said  will.  And 
MECHANIC*'  your  orator  farther  shows  unto  your  honor  that  the  said 
will  of  Ridhard  Cunningham  was  duly  proved  before  the 
surrogate  of  the  City  and  County  of  New  York  ;  and  let- 
ters testamentary  thereof  granted  to  your  orator  on  or  about 
the  twenty-eighth  day  of  May  one  thousand  eight  hundred 
and  thirty-nine ;  and  that  he  has  taken  upon  himself  the 
burden  of  the  execution  thereof.  And  your  orator  farther 
shows  unto  your  honor  that  he  has  advertised  for  the  time 
and  in  the  manner  required  by  law ;  and,  also,  for  the 
month,  daily,  as  directed  by  the  will  of  the  said  Richard 
Cunningham ;  and  that  several  creditors  of  Cunningham 
ic  McCormick,  that  is  to  say,  the  president,  directors  and 
company  of  the  Mechanics'  Bank  in  the  city  of  New  York 
a  corporation  located  and  doing  business  in  the  city  of  New 
York,  Phila  Cunningham  of  Heightstown,  New  Jersey,  Da- 
vid S.  Brown,  survivor  of  D.  S.  &  J.  Brown,  of  the  city  of 
New  York  and  Hiram  Ketchum  and  Thomas  Fessenden  of 
the  city  of  New  York  have  presented  claims  of  long  stand- 
ing and  of  divers  amounts,  which  are  all  barred  by  the 
statute  of  limitations,  except  a  judgment  held  by  the  said 
Mechanics'  Bank  in  the  city  of  New  York  which  was  ob» 
tainerl  on  the  eighth  day  of  August  one  thousand  eight  hun- 
dred and  twenty-three.  And  your  orator  farther  shows 
unto  your  honor,  that  he  is  informed  and  believes  and,  there- 
fore, states  that  Pierre  Lawrence  of  Newark,  New  Jersey, 
Margaret  A.  Lawrence  of  the  city  of  New  York  and  Ca- 
tharine Tickenor,  wife  of  Daniel  A.  Tickenor  of  the  city  of 
New  York  are  the  next  of  kin  of  the  said  Gloriannah  Cun- 
ningham^ deceased  ;  and  that  they  now  contend  and  claim 
that  they  are  entitled  to  have  and  receive  the  portion  of  the 
estate  of  the  said  Gloriannah  Cunningham  which  is  unex- 
pended and  that  the  debts  of  Cunningham  ic  McCormick 
are  all  outlawed  with  the  exception  of  the  said  judgment 
and  should  not  be  paid ;  and  that  if  the  said  judgment  is 
to  be  paid  at  all,  it  should  be  paid  out  of  the  property  ac- 
quired by  the  said  Richard  Cunningham  subsequently  to 
the  death  of  the  said  Gloriannah  Cunningham.    And  your 
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orator  farther  shows  unto  your  honor  tliat  Hugh'  McCor-  1844. 
ini6k,  the  former  partner  of  the  said  Richard  Cunningham, 
died  long  previous  to  the  decease  of  the  said  Richard.  And 
vour  orator  farther  shows,  on  information  and  belief,  that  mbchanio« 
the  said  David  S.  Brown,  having  become  insolvent,  made  a 
general  assignment  for  the  benefit  of  his  creditors  of  all  his 
estate,  debts  and  effects  to  one  Moses  Ward  of  the  city  of 
Newark,  New  Jersey ;  and  that  the  said  Moses  Ward,  by 
virtue  of  the  said  assignment,  is  now  the  owner  of  the  said 
claim  of  the  said  D.  S.  &  J.  Brown  against  the  said  Cun- 
ningham &  McCormick.  And  your  orator  further  shows 
unto  your  honor  that  he  has  now  in  his  hands  and  unex- 
pended the  principal  sum  of  about  thirty-eight  hundred 
dollars — proceeds  of  the  estate  of  the  said  Richard  Cun- 
ningham :  and  the  farther  sum  of  about  forty-seven  hun- 
dred dollars  of  principal,  proceeds  of  the  estate  of  the  said 
Gloriannah  Cunningham.  And  your  orator  farther  shows 
unto  your  honor,  as  he  is  advised  by  counsel  and  verily 
believes,  that  he  cannot,  as  the  executor  of  the  said  will  of 
the  said  Richard  Cunningham,  carry  into  effect  the  said 
will  according  to  all  the  various  provisions  thereof  with 
safety  to  himself  without  the  previous  advice,  sanction  and 
protection  of  this  court  and  a  judicial  exposition  of  some  of 
the  provisions  thereof;  and,  among  other  questions  arising 
under  the  said  will,  he  does  respectfully  submit  to  the  de- 
cision of  this  court :  whether  he  will  be  legally  justified  as 
executor  of  said  will  in ,  paying  simple  contract  debts  of 
Cunningham  &  McCormick  which  are  barred  by  the  stat- 
ute of  limitations? — and  if  it  shall  be  adjudged  that  such 
debts  are  good  and  valid  claims  upon  him  as  such  executor, 
then,  your  orator  needs  the  farther  advice  and  direction  of 
this  court  as  to  whetljer  he  should  or  should  not,  in  paying 
such  debts,  be  confined  to  that  portion  of  the  estate  of  the 
said  Richard  Cunningham  which  was  devised  from  the  said 
Oloriannah  Cunningham  ? — and  if  it  shall  be  adjudged  that 
such  outlawed  claims  are  not  to  be  paid  out  of  said  estate, 
then,  whether  that  portion  of  the  said  estate  derived  from 
said  Oloriannah  should  or  should  not  be  applied  in  the  first 
instance  to'  the  payment  of  the  amount  due  upon  the  claim 
of  the  aforesaid  judgment  creditor,  which  claim  would  near>- 
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ly  abiorb  the  whole  of  such  portion  of  said  estate  7— and  if 
the  simple  contract  debts  are  excluded  and  that  portion  of 
the  estate  derived  from  said  Qloriannah  shall  be  more  than 
sufficient  to  pay  such  judgment  creditor,  then,  whether  the 
residue  thereof  should  go  to  the  representatives  of  the  said 
Gioriannah  or  of  the  said  Richard  Cunningham? — and  if 
the  simple  contract  debts  are  excluded  and^the  judgmMit 
creditors  claim  be  directed  to  be  paid  out  of  property  ac- 
quired by  the  said  Richard  Cunningham  after  the  decease 
of  the  said  Oloriannah  Cunningham,  if  the  same  should  be 
sufficient  for  that  purpose,  then,  whether  the  whole  of  the 
estate  derived  from  the  said  Oloriannah  Cunningham  which 
may  then  remain  should  go  to  the  representatives  of  the  said 
Glorianqah  or  of  the  said  Richard  Cunningham  ?  d&c.  &cJ^ 
It  is  deemed  unnecessary  to  refer  to  the  answers  inter- 
posed. 

Mr.  Horace  Holden^  for  the  complainant 

Mr.  Thayer^  for  the  next  of  kux  of  Mrs.  Cunningham. 

Mr.  Fessenden^  for  the  defendants  Ketchum  and  Fessen- 
den. 


October  ^^ 
1845.^ 


Mr.  TUus^  for  the  Mechanics'  Bank. 

The  Vice-Chancellor  :_Tbiscase  is  somewhat  pecu- 
liar. The  will  of  Richard  Cunningham  is  in  the  nature  of 
an  appointment  under  the  will  of  hi^  wife  Gioriannah,  by 
which  he,  in  effect,  appropriates  the  pi^operty  left  to  him  by 
that  will  to  the  payment  of  the  debts  o{  his  late  co-partner- 
ship of  Cunningham  &  McCormick.  Thus  selecting  a  class 
of  creditors  for  whose  benefit  he  creates  a  trust.  And  it  is 
such  a  trust  as  is  authorized  by  the  revised  statutes.  Stilly 
it  IS  a  question  whether  the  trust  to  pa.y  the  debu  of  the 
partnership  includes  debts  barred  by  the  statute  of  limita- 
tions at  the  time  of  this  testator's  death  ? 

The  expression  of  the  will  strongly  indicates  the  inten- 
tion not  to  make  such  a  distinction  or  discrimination.  He 
says :  « to  pay  and  divide  the  same  among  the  creditors  of 
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Iha  late  firm  to  wfaom  I,  as  one  of  the  late  firm,  may  be  in* 
debted  at  the  time  of  my  death  rateably,  &;c.  so  far  as  the' 
executor  shall  be  able  conveniently  to  ascertain  the  same ;" 
and  to  enable  him  to  do  that  he  directs  the  executor  to  ad- 
Tertise  one  month  in  two  newspapers  for  creditors  to  pro* 
duce  their  claims,  &c.  And  such  as  do  so  shall  be  entitled 
to  their  dividends,  whilst  all  others  shall  be  excluded  and 
all  debts  of  whatever  grade  to  be  placed  on  an  equal  (ooU 
ing.  But  even  since  the  case  of  Burke  v.  JoneSj  2  Y.  & 
B.  275,  it  has  been  an  established  rule  that  a  devise  of  real 
estate  in  trust  to  pay  debts  which  the  personal  property 
might  be  insufficient  to  discharge,  did  not  revive  debts  upon 

which  the  statute  had  taken  effect  at  the  death  of  the  testa* 

* 

tor.  Lord  Brougham,  it  is  true,  went  against  it  in  Janes  v. 
Scott,  1  Russ.  and  M.  255  ;  but  his  judgment  was  reversed 
in  the  house  of  lords :  4  Clark  and  Finn.  482 ;  and  the  rule 
in  Burke  v.  Janes  was  restored  and  has  since  been  followed 
by  Lord  Cottenham  in  Freake  v.  Cranefeldt,  3  Mylne  and 
Cr.  499 ;  and  by  the  msister  of  the  rolls  in  Evans  v.  Tweedff^ 
1  Beavan,  55,  where  the  argument  founded  on  the  idea  of 
there  being  a  trust  was  not  allowed  to  prevail.  These 
cases  are  decisive  of  the  present  on  that  point. 

The  next  question  is,  whether  the  statute  had,  in  fact^ 
run  against  the  demands  presented  to  the  executor  in  con* 
sequence  of  his  advertisement? 

The  debts  due  to  the  Mechanics'  Bank  and  to  Hegeman 
(in  judgment)  were  not  affected  by  the  statute  of  limitations, 
being  debts  of  record.  Nor  is  the  debt  to  Brown,  now  repre* 
sented  by  Ward,  affected  by  the  running  of  the  statute,  since 
this  answer  expressly  avers  a  promise  to  pay  within  six 
years  and  the  answer  is  uncontradicted — not  having  been 
replied  to.  So,  with  regard  to  the  demand  of  Messrs. 
Ketchum  and  Fessenden,  to  the  amount  of  one  hundred 
and  nineteen  dollars,  being  a  balance  due  them  for  costs  of 
a  suit  pending  at  the  time  of  the  testator's  death,  that  is  not 
affected  by  the  statute ;  but  the  rest  of  their  claim,  fifty-two 
dollars  and  seventy  cents,  is  confessedly  outlawed.  And 
such  is*also  the  case  with  respect  to  the  note  held  by  Phila 
Cunningham.  Nothing  is  shown  by  her  answer  to  take  it 
out  of  the  statute,  except  the  expression  in  the  will — and 
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1844.  that,  we  have  seen,  is  not  sufficient  for  the  purpose.  Her 
demand,  therefore,  and  the  claim  of  Ketchum  and  Fessen- 
den,  to  the  amount  of  fifty-two  dollars  and  seventy  cents, 
MBCHANics'  are  to  be  excluded  from  any  dividend^ of  the  fund  in  the 
hands  of  the  executor.  I  suppose  it  is  a  matter  of  no  mo- 
ment to  marshal  the  assets  in  this  case,  since  the  debts  to 
be  paid,  according  to  my  views,  will  absorb  the  whole  of 
both  funds  held  by  the  executor,  yet,  I  am  of  opinion  and 
the  decree  may  so  direct  that  the  four  thousand  seven  hun- 
dred dollars — proceeds  of  Gloriannah's  estate — ^is,  by  the 
will  of  Richard,  constituted  the  primary  fund  for  the  pay- 
ment of  the  d^bts  of  the  firm  of  Cunningham  &  McCor- 
mick  and  must  be  divided  accordingly,  considering  those 
debts  placed  upon  an  equal  footing  by  the  will  and  to  be 
paid  rateably. 

The  costs  of  all  parties  are  to  be  paid,  in  the  first  in- 
stance, out  of  the  four  thousand  seven  hundred  dollars ; 
and,  then,  the  residue  must  be  divided  between  the  two 
judgment  creditors  and  the  two  simple  contract  creditors 
Ward  and  Messrs.  Ketchum  and  Fesseuden.  The  other 
fund,  of  three  thousand  eight  hundred  dollars,  not  being 
appropriated  by  the  will,  is  to  be  applied  in  due  course  of 
administration.  Iti  the  absence  of  individual  debts  of  the 
testator  Richard  Cunningham,  this  money  is  to  be  applied 
to  the  balance  that  will  remain  due  on  the  two  judgments 
rateably  as  preferred  debts  and  if  more  than  sufficient  to 
satisfy  them,  then,  to  go  towards  the  balance  due  on  the 
two  simple  contract  debts  before  mentioned. 

Decree  accordingly. 
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The  Farmers'  Loan   and  Trust  Company  v.  Tho-         *• 

CLOWE0. 

MAS  Clowes  and  wife. 


The  statute  incorporating  the  Farmers*  Loan  and  Tnist  Co.  (which  allowed 
loans  on  bond  and  mortgage)  declared  that  the  act  should  expire  at  the  end 
of  fifteen  years,  except  as  to  insurance  on  lives  and  the  granting  of  annui- 
ties. By  an  act  passed  shortly  before  such  expiration,  a  new  name  was 
giren  to  the  company  and  its  existence  (without  fresh  powers)  was  thereby 
continued.  After  this  last  act  went  into  effect  and  after  the  expiration  of  the 
fifteen  years,  the  company  advanced  on  bond  and  mortgage.  And  the  court 
Held  that,  as  the  power  to  make  insurances  on  lives  and  the  granting  of 
annuities  was  saved,  the  company  must  have  funds  to  apply  to  them  and 
might  invest  in  order  to  carry  on  such  business ;  and,  therefore,  they  were 
justified  in  such  advance  and  the  same  would  be  presumed  to  have  beea 
done  in  the  ordinary  course  of  its  business. 


Bill  of  foreclosure  by  the  Farmers'  Loan  and  Trust  Com-    Oei.  24, 
Iiany,  a  corporation  located  and  doing  business  in  the  city,       1844. 
county  and  state  of  New  York,  of  a  mortgage  by  the  defcn-  ^T^u^ 
dants  Thomas  Clowes  and  wife  of  Troy,  dated  the  nine-  Mortgage 
teenth  day  of  August  one  thousand  eight  hundred  and  thirty-  Loan* 
seven,  on  premises  in  the  town  of  Brunswick,  county  of 
Rensselaer,  for  securing  $3000  in  one  year,  with  interest. 

The  Farmers'  Fire  Insurance  and  Loan  Company  was 
incorporated  on  the  twenty-eighth  day  of  February  one 
thousand  eight  hundred  and  twenty-two,  with  power  to 
make  loans  on  bond  and  mortgage.  By  the  20th  }  of  the 
act,  such  act  was  to  expire  at  the  end  of  fifteen  years  from 
the  time  of  its  passage,  except  as  to  insurances  on  lives  and 
the  granting  of  annuities,  provided  that  all  contracts  previ- 
ously made  should  be  binding  and  obligatory.  And  by  an 
act  passed  on  the  seventeenth  day  of  April  in  the  same  year 
(1822)  the  company  had  power  to  take  property  in  trust. 
On  the  thirtieth  of  April  one  thousand  eight  hundred  and 
thirty-six,  an  act  was  passe<)  to  alter  its  name  to  its  present 
style  of  The  Farmers?  Loan  and  Trust  Company^  although 
no  power  is  therein  given  to  continue  the  granting  any 
**  LoanJ^  Its  6th  }  runs  thus :  ''  Nothing  contained  in  this 
act  shall  be  construed  to  confer  upon  this  corporation  any 
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1844.  "powers  other  than  those  conferred  upon  them  by  the  origi- 

"^''^^^^  nal  act  amending  the  same,  passed  April  17  1822,  except  in 

TRuiT  GO.  relation  to  the  change  of  its  name  and  election  and  classifi- 

^'  cation  of  directors."    It  will  be  seen  that  the  original  charter 

CLONES.  ,  ,  .  .  ,        ^  ^    .  . 

would  expire  on  the  twenty-second  of  February  one  thou- 
sand eight  hundred  and  thirty-seven  and  that  the  bond  and 
mortgage  of  Clowes  and  wife  were  given  on  the  nineteenth 
day  of  August  thereafter. 

Plea  interposed,  for  that  all  the  corporate  powers  of  the 
said  complainants  had  ceased  und  expired  from  and  after 
the  twenty-eighth  day  of  February  one  thousand  eight  hun- 
dred and  thirty-seven  ''except  as  to  insurances  upon  lives  and 
of  the  granting  of  annuities"  and  except  as  to  contracts  pre- 
viously made."  And  Ihe  said  Thomas  from  bis  own  know- 
ledge and  the  said  Nancy  from  information  which  she  believes 
to  be  true,  aver  that  the  bond  and  mortgage  mentioned  in 
the  bill  was  not  executed  in  pursuance  of  any  contract  made 
previous  to  the  expiration  of  such  corporate  powers  nor  in 
pursuance  of  any  contract  made  for  any  insurance  of  life  or 
lives  or  granting  any  annuity  or  annuities.  But  that  the 
said  bond  and  mortgage  were  given  and  executed  by  the  de- 
fendants under  an  agreement  made  between  the  complai- 
nants and  the  defendant  Thomas  Clowes  for  a  loan  to  be 
made  by  the  complainants  to  the  said  defendant  Thomas 
Clowes  on  the  security  of  the  said  bond  and  mortgage  at  or 
about  the  time  the  said  bond  and  mortgage  bears  date  and 
after  the  said  twenty-eighth  day  of  February  one  thousand 
eight  hundred  and  thirty-seven.  And  the  defendants  insist 
that,  at  the  time  of  the  making  of  the  said  agreement  and 
at  the  time  of  the  execution  and  delivery  of  the  said  bond 
and  mortgage  the  complainants  were  not  authorized  by  law 
to  loan  money  to  accept  and  receive  the  said  bond  and  mort- 
gage as  a  valid  security  or  to  make  any  loans  on  the  security 
of  bond  and  mortgage.  And  the  defendants  also  insist  that 
ever  since  the  said  twenty-eighth  day  of  February  one  thou- 
sand eight  hundred  and  twenty^seven  the  complainants  have 
not  been  legally  invested  with  or  entitled  to  any  corporate 
powers,  rights  or  franchises  whatsoever,  "  except  as  to  insu- 
rances upon  lives  and  of  the  granting  of  annuities"  and  ex- 
cept as  to  contracts  made  before  that  time.    All  which,  ^c.'' 
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Mr.  Clowes  io  pro  per.  and  in  support  of  the  plea  argued,       1844 
that  the  power  of  the  company  had  expired,  so  far  as  the     ^-^''^^ 

\  '  C  ^JJ-.L  *   FAB.  LOAM  AKD 

loaning  of  money  was  concerned  and  m  every  other  respect     trust  co. 
not  saved  by  the  §  20  of  its  original  charter;  and  he  cited 
and  commented  on  Laws  of  1822  p.  47 ;  lb.  264 ;  Laws 
of  1836  p.  281 ;  2  Cowen's  R.  699,  710 ;  3  Wen.  R.  486, 683 ; 
7  Wen.  31 ;  6  Conn,  669,  674. 


Mr.  E.  H.  Ely  and  Mr.  Wm.  Curtis  Noyes,  contra,  con* 
tended,  1.  That  the  right  to  loan  was  incident  to  the  powers 
expressly  reserved  by  the  i  20 ;  and  also,  that  the  express 
power  to  loan  was  reserved :  Kidd  on  Cor.  108 ;  Co.  Lit.  264 ; 
Ld.  Raymond  439 ;  1  Johns.  Ch.  R.  608,  627. 

2.  That  the  defendant  was  estopped  by  the  bond  and 
mortgage  from  denying  that  the  corporation*  existed :  14 
Johns.  R.  246 ;  8  Wen.  483. 

The  Yicb-Chancellor  : — It  might  be  a  serious  question 
under  the  §  20  of  the  company'scharter,  whether  all  its  powers 
did  not  expire  within  fifteen  years  except  as  to  insurance 
upon  lives  and  granting  annuities  and  also  whether  the  act 
of  the  17th  April  1822  was  not,  also,  within  the  limitation 
of  the  }  20  of  the  original  charter ;  but  it  is  not  necessary, 
now,  to  decide  these  points,  inasmuch  as,  in  reference  to  the 
powers  expressly  reserved  to  be  exercised  by  the  company 
under  the  }  20,  the  company  must  have  funds  which  they 
may  properly  apply  to  pay  annuities  and  claims  due  from 
them  upon  life  policies  and  these  they  must,  from  time  to 
time,  invest  in  order  to  carry  on  the  business.  They  had  a 
clear  right,  therefore,  to  make  a  loan  on  bond  and  mortgage 
of  these  funds ;  and  the  presumption  is  that  the  loan  was  in 
the  ordinary  course  of  the  business  of  the  company. 

There  is  also  another  view,  which  in  my  opinion  is  con- 
clusive. The  act  of  April  30  1836  is  only  reconcilable  with 
the  idea  that  the  legislature  intended  to  make  the  existence 
of  the  company  perpetual  or  rather  to  permit  it  to  exist  du- 
ring its  pleasure.  It  was  passed  only  a  year  before  the  ex- 
piration of  the  fifteen  years  limited  by  the  §  20  of  the  origi- 
nal charter.    A  new  name  was  given  to  it  and  limitations 

and  restrictions  were  imposed  upon  it,  all  of  which  would 
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have  been  idle,  if  its  charter  was  to  expire  within  the  time 
now  contended  for,  a  period  of  about  ten  months. 

The  existence  of  the  company,  therefore,  so  long  as  the 
legislature  should  see  fit  not  to  repeal  its  charter,  was  clearly 
intended  and  its  power  to  make  loans  was  equally  clear. 

The  plea  is,  therefore,  overruled,  with  costs,  with  liberty 
to  the  defendant  to  answer.(a) 

(a)  The  defendants  answered ;  and,  on  proofs  being  taken,  a  decree  passed 
for  the  plaintifis  before  the  vice-chancellor;  and  which  decree  was  subse- 
quently affirmed,  on  appeal,  by  the  supreme  court  in  the  third  judicial  dis- 
trict and  by  the  court  of  appeals  at  the  June  term  1850.  The  following  are 
the  facts  and  argument  before  the  latter  court  and  its  opinion. 

Facts.—On  or  about  the  19th  August,  1837,  the  appellant,  Thomas  Clowes, 
applied  to  the  respondents  for  a  loan  of  money  and,  on  the  33d  day  of  Sep- 
tember thereafter,  he  borrowed  of  them  $3,000  and  gave  his  bond  and  mort- 
gage for  its  repayment,  dated  the  first  mentioned  day,  conditioned  to  pay  that 
sum  within  one  year  from  date,  with  interest  at  seven  per  cent,  per  annum, 
payable  yearly,  as  the  same  should  accrue  on  the  first  day  of  November  in 
each  year. 

The  money  thus  loaned  to  the  appellant  was  received  by  him  in  two  checks 
for  $1500  each,  drawn  by  the  respondents  on  the  Bank  of  America,  each 
dated  the  23d  of  September  1837,  payable  to  the  order  of  the  appellant,  which 
were  drawn  by  him,  he  having  first  endorsed  them. 

It  appeared  that  the  application  for  the  loan  was  made  by  Judge  Cushman, 
to  whom  the  respondents  had  previously  agreed  to  loan  $28,000  upon  his 
famishing  good  security  by  bonds  and  mortgages,  who  probably  received 
the  checks  and  that  he  transferred  to  the  appellant  sixty  shares  of  Pheniz 
Bank  stock  on  the  day  the  checks  were  dated. 

This  stock  was  nominally  worth  $100  per  share,  and  was  at  that  Ume 
selling  much  above  par.  It  was  transferred  by  Judge  Cushman  to  the  appel- 
lant  at  24  per  cent,  advance. 

The  respondents  had  previously  held  a  much  larger  amount  of  Pheniz 
Bank  stock  as  a  security  fer  a  debt  due  from  Judge  Cushman  and  transferred 
to  him  60  shares  on  the  day  he  transferred  them  to  the  appellant. 

It  was  proved  that  the  respondentB  knew  nothing  of  the  transactions  be- 
tween Judge  Cushman  and  the  appellant  aad  had  no  interest  in  them  or  in 
the  stock  and  that  the  terms  of  sale  of  the  stock  were  those  of  Judge  Cush- 
man alone  and  the  benefit  of  the  sale  exclusively  his. 

The  cause  was  heard  on  pleadings  and  proofs  before  vice-chancellor 
McCoun,  who  made  a  decree  for  the  respondento,  which  being  appealed  from, 
was  affirmed  by  the  supreme  court  before  justices  Harris,  Watson  and  Par- 
ker in  the  third  circuit. 

N.  BUI.  Jr,y  for  the  appellant,  argued  the  following  points:— 
I.  The  complainants  had  no  express  legal  authority  to  take  said  bond  and 
mortgage,  because  their  charter  had  expired  at  the  time  of  the  loan. 
The  20  (  of  their  charter,  passed  22d  February  1822,  says  this  act  shall 


TICE-CHANCELLOKS  COURT. 


679 


expire  at  the  end  of  fiAeen  yean  from  the  time  of  its  paisage,  except  as  to 
insurance  upon  lives  and  of  the  granting  of  annuities,  provided  that  all  con- 
tracts previously  made  shall  be  binding  and  obligatory. 

Bond  and  mortgage  dated  August,  1837. 

By  an  act  passed  same  session,  I7th  April,  complainants  were  further  an* 
thorized  to  receive  property  on  trust 

The  evidence  of  Delafield  and  Fitch  prove,  as  far  as  a  negative  can  be 
proved,  that  the  loan  was  not  made  either  under  the  trust  act  or  under  the 
exceptions  in  the  limitation  clause. 

If  it  had  been,  the  complainants  could  have  shown  the  affirmative  and 
under  such  evidence  were  bound  to  do  so. 

They  had  neglected  to  make  the  annual  statements  required  by  law  and 
this  warrants  a  presumption  against  them.  The  act  of  April  30th,  1836,  was 
doubtless  intended  by  complainants  as  a  renewal  of  their  charter  indefinitely 
and  therefore  perpetually.  But  it  fails  of  its  purpose  because  the  complai- 
nants might  have  a  legal  existence  beyond  the  fiAeen  years,  whether  the  ex- 
ceptions in  the  limitation  clause  contemplated  the  making  new  policies  or 
only  provided  for  existing  ones,  which  must  necessarily  be  uncertain  in 
their  duration  and  this  last  view  receives  confirmation  from  this  clause, 
"  provided  that  all  contracts  previously  made  shall  be  binding  and  obliga- 
tory." 

The  18th  section  of  the  act  provides  that  in  respect  of  all  debts  which  shall 
be  contracted  by  the  said  corporation  before  the  time  limited  for  the  expira- 
tion of  this  act,  the  persons  composing  the  said  corporation  at  the  time  of 
its  dissolution  shall  be  responsible  in  their  individual  and  private  capacities 
to  the  extent  of  their  respective  shares  in  the  funds  of  the  said  corporation  al 
the  time  and  no  further,  in  any  suit  or  action  to  be  brought  and  prosecuted 
after  the  dissolution  of  the  said  corporation. 

n.  The  complainants  had  no  implied  power  to  loan  money,  because  thai 
power  had  been  expressly  given  and  expressly  taken  away  by  limitation :  no 
implication  can  arise  against  the  express  words  of  a  statute :  5  Hill,  236. 

Even  under  more  favorable  circumstances,  where  there  was  nothing  to  ne- 
gative the  implication,  the  courts  have  held  that  the  power  to  insure,  &«., 
does  not  imply  the  power  to  loan  money:  N.  Y.  FiremaiCs  Insurance  Co,  v. 
Ely,  5  Connecticut  Rep.  567,  569,  574 ;  l>%reman's  jMurance  Co.  v.  Ehf,  2 
Cowen,  699 ;  Sutherland,  J.  709-10,  Ch.  J.  Savage ;  North  River  Insurance 
Co.  V.  Lawreiyx,  3  Wend.  485;  Beach  v.  PuUon  Bank^  same  583 ;  Life  and 
Fire  Insurance  Co.  v.  Mechanics*  Insurance  Co.,  7  Wend.  34 ;  5  Hill's  R.  296 ; 
2  Cranch  166. 

This  loan  was  not  made  by  complainants  out  of  surplus  cash.  They 
loaned  it  in  September,  because  in  the  April  before  they  had  agreed  witih 
Cushman  to  do  so.  They  had  not  cash  to  loan.  They  virtually  exchanged 
Phenix  Bank  stock  for  mortgages  and  enabled  J.  P.  C.  to  obtain  from  each 
of  the  mortgagors  a  bonus,  which  indemnified  him  for  relinquishing  the 
other  arrangement 

The  complainants  were  bound  to  have  shown  that  they  had  surplus  funds 
and  the  necessi^  of  its  investment 

They  acted  on  the  claim  of  a  perpetual  charter.  In  April,  1837,  they  held 
the  security  and  were  engaged  to  loan  bonds  to  J.  P.  C.  and  others  for 
$200,000.    The  idea  of  an  implied  power  is  an  after  thought,  as  was  said  in 
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a  recent  case,  nothing  but  the  recklessness  of  the  complainants  could  have 
raised  a  doubt  in  their  favor. 

The  trust  power  was  distinct  from  the  other  business  of  the  corporation 
and  it  was  required  by  the  law  that  the  accounts  should  be  kept  separate. 
The  usurpation  of  power  by  the  corporation,  if  tolerated  by  the  courts,  by 
which  bad  precedents  are  established,  will  insensibly  transfer  the  power  of 
legislation  to  corporation  directors  and  the  more  reckless  they  become  the 
more  ruinous  the  effect,  if  not  sustained  by  the  court. 

The  legislature  creates  a  corporation  with  large  capital  and  extensive 
powers.  Before  they  rise  they  add  largely  to  its  business.  Everything  ne- 
cessary is  amply  and  legally  provided  for. 

But  still  they  limit  its  duration  to  fifteen  years.  And  here  is  the  forbidden 
fruit.  And  legal  subtlety  is  invoked  to  make  mortality  immortal  and  the 
abortive  act  of  1836  is  the  result. 

III.  Bond  and  mortgage  not  conformable  to  the  charter  is  therefore  void. 
3d  section  provides  "  that  any  such  loans  on  bond  and  mortgage  or  other 

aecurities  on  real  estate  shall  not  be  made  payable  in  a  shorter  time  than 
one  year  and  the  interest  payable  annually. 

"  The  condition  of  the  bond  and  mortgage  is  for  the  payment  of  the  sum 
of  S3,000  in  one  year  from  the  date  thereof,  with  interest  thereon,  at  and 
after  the  rate  of  seven  per  cent,  per  annum,  to  be  paid  yearly  as  the  same 
shall  accrue  on  the  first  day  of  November  in  each  and  every  year,  until  the 
said  principal  sum  was  fully  paid.'' 

1.  Bond  and  mortgage  dated  August  1837,  the  accruing  interest  to  the  1st 
November  1837  was  paid  on  that  day.  The  receipt  of  the  interest  was  a 
practical  construction  of  the  deed. 

The  plain  meaning  is  that  whatever  interest  at  the  rate  of  7  per  cent,  per 
axmum  should  accrue  on  the  1st  November  in  each  and  every  year  should 
on  that  day  be  paid.  The  1st  November  occurs  yearly  and  therefore  the 
payment  is  yearly :  though  it  may  not  be  a  whole  year's  interest.  A  child 
bom  on  Christmas  eve  and  lives  a  year  and  a  day  will  have  seen  two  yearly 
Christmas  festivals.  In  the  statute  the  plain  meaning  is  a  full  year's  dura- 
tion. In  the  bond  and  mortgage  the  annual  occurrence  of  the  pay  day,  the 
1st  November. 

IV.  Bond  and  mortgage  void  for  usury. 

That  the  defendants  paid  usurious  interest  is  not  questioned ;  but  it  is  de- 
nied that  the  complainants  had  any  interest  in  the  transactions  of  J.  P.  Cush- 
man  or  were  in  any  wise  responsible  for  Us  acts.  He  made  the  arrange- 
ment by  which  the  defendants  with  others  were  bound  to  receive  and  did  re- 
ceive, in  lieu  of  cash,  Phenix  Bank  stock  at  a  rate  much  beyond  its  market 
value.  During  the  months  of  August  and  September  this  stock,  which  was 
taken  at  124,  ranged  flx)m  106  to  II. 

Taking  the  medium  at  108,  made  the  bonus  paid  Cushman  by  defendants 
§940.  This  loan  was  the  result  of  an  arrangement  between  complainants 
and  Cushman,  made  in  April  or  May  1837.  They  would  not  at  that  time 
have  made  loans  in  cash. 

Oushman  was  largely  indebted  to  complainants,  secured  by  Phenix  Bank 
stock.  This  identical  stock  was  transferred  by  complainants  to  Cushman 
and  by  him  to  defendants  and  the  other  borrowers ;  so  that  the  complainants 
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did  ftot  in  fact  make  the  loans  in  cash ;  but  substituted  mortgages  for  Phenix        1844. 
Bank  stock.  ^  %,^-v-^ 

Now,  if  the  complainants  conceiTed  themselves  benefited  by  this  change  ^ii^a.  loait  and 
of  securities  or  if  they  felt  themselves  bound  to  indemniQr  Cnshman  for  his      tritst  co. 
expenses  and  trouble  and  furnishing  the  loan  of  $300  fiW  in  bonds,  they  were  ^' 

responsible  for  his  acts.  If  they  chose  for  any  reason  to  vest  in  him  the 
power  of  making  loans  for  them,  they  are  responsible.  That  the  power 
was  in  Oushman  is  certain ;  for  why  should  all  those  borrowers  pay  such  a 
bonus  if  the  loans  could  be  obtained  without  his  intervention.  They  were 
all  competent  to  negotiate  their  own  business.  JLs  the  authorized  agent  of 
complainant  he  made  the  baigain  with  the  borrowers.  The  complainants 
ratified  that  bargain  by  aiding  in  carrying  it  out.  It  is  no  answer  to  say  that 
complainants  received  no  part  of  the  bonus.  If  the  cashier  of  a  bank  should 
receive  a  private  douceur  for  discounting  a  note  on  which  the  bank  received 
only  legal  interest,  would  it  not  be  usury  1 

Wm,  CwrUs  NoyeSt  for  the  respondents,  aigued  the  following  points:— 
The  decrees  appealed  from  should  be  affirmed,  because — 

I.  The  appellant  is  not  at  liberty  to  deny  the  existence  of  the  respondents 
as  a  corporation  under  the  laws  of  this  state,  having  omitted  to  present  any 
such  defence  in  his  answer.    2  R.  S.  438,  (  3. 

But  if  he  is,  its  existence  is  fully  establie^ed  by  the  several  acts  in  relation 
to  this  corporation :  Laws  1632,  p.  47,  (  3 ;  lb.  p.  254 ;  Laws  of  1896,  p.  981 ; 
JPar.  Loan  aiU  Trust  Co,  v.  Perry,  3  Sandf.  Ch.  R.  339. 

II.  The  taking  of  the  bond  and  mortgage  is  presumed  to  have  been  lawM 
and  in  the  ordinary  course  of  the  authorized  business  of  the  company :  N. 
y.  Firemofn's  Ins.  Co.  v.  Elf  <f>  Stiurges,  2  Cowen*s  R.  664 ;  F\tr.  Loan  and 
Trusi  Co.  V.  Perry,  3  Sandf.  Ch.  R.  339. 

ni.  The  restriction  in  the  third  section  of  the  original  act  incorporating 
the  respondents  does  not  extend  to  its  trust  powers,  which  were  conferred  by 
a  subsequent  act,  but  if  it  did,  it  would  not  render  a  bond  and  mortgage  void, 
the  interest  of  which  was  payable  in  a  shorter  period  than  that  limited  by 
that  section ;  its  ejQfect  would  be  simply  to  extend  the  time  of  payment  accord- 
ing to  its  terms ;  Laws  1822,  p.  47,  ^  3 ;  lb.  p.  254 ;  Edwards  v.  Far.  Loan 
and  Trust  Co.,  21  Wend.  R.,  467 ;  26  lb.  541  S.  C. 

IV.  The  bond  and  mortgage  were  payable  annually,  according  to  the 
provisions  of  the  third  section  already  referred  to :  2  Sandf.  Ch.  R.  339, 
supra. 

y.  The  answer  does  not  set  up  any  usurious  agreements  between  the  ap- 
pellants and  the  respondents  nor  any  between  the  company  through  Judge 
Cushman  as  its  agent  and  the  respondents,  nor  does  it  allege  any  that  were 
covertly  usurious. 

1.  Izistead  of  making  any  such  allegations,  it  states  that  the  agreement  ac- 
tually made  with  the  respondents  by  Judge  Cnshman  was  to  loan  him 
S28,000  at  seven  per  cent,  interest. 

2.  The  answer  does  not  state  that  the  respondents  were  parties  to  the  ap- 
rangements  alleged  to  have  been  made  between  Judge  Cushman  and  the 
appellants,  nor  that  he  was  their  agent  or  acted  as  such,  nor  that  they  knew 
anything  about  it,  adopted  or  ratified  it  in  any  way. 

VI.  The  proofs  do  not  make  out  a  case  of  usury,  even  if  the  answer  is  suf- 
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1844*        ficient    To  sustain  soch  a  defence  it  should  hare  been  shown  that  Judge 
y^^y/-^^^      Cushman  was  the  agent  of  the  respondents  and  actually  made  a  usurious 
FAR.  LOAN  AND  agreement  for  them  but  this  was  not  done. 

1.  No  express  or  implied  appointment,  as  agent,  was  shown. 
S.  There  is  no  ground  for  presuming  he  was  agent,  either  as  matter  of 
law  or  fact. 

3.  He  was  not  a  director  or  stockholder  of  the  company  and  had  never 
been  employed  to  transact  any  business  for  thenL 

4.  Nor  could  he  be  considered  as  their  agent  on  the  ground  of  a  subse- 
quent adoption  or  recognition  of  his  acts.  The  respondents  had  no  know* 
ledge  of  his  transactions  with  the  appellants  and  of  course  could  not  ratify 
what  they  did  not  know. 

5.  On  the  contrary,  it  is  quite  clear  that  he  acted  as  the  agent  of  the  ap- 
pellants. 

(a)  He  applied  to  the  respondents  for  the  loan,  as  the  answer  admits  and 
as  he  testifies. 

(b)  He  deliyered  the  bond  and  mortgage  to  the  respondents. 

(c)  The  appellant,  T.  Clowes,  received  the  checks  for  the  sum  loaned, 
$3000,  being  the  exact  amount  of  the  bond  and  mortgage  and  drew  the  mo- 
ney upon  them  through  Judge  Cushman  upon  his  own  endorsement,  thus 
treating  the  transaction  as  his  own. 

(*.  Judge  Cushman  testifies  that  the  agreement  made  by  the  respondents 
was  to  loan  828,000  at  seven  per  cent,  and  of  this  sum  the  appellants  were 
to  receive  and  actually  received  the  S3000,  at  that  rate  of  interest,  which 
was  clearly  not  usurious, 

7.  Mr.  Delafield  testifies  in  substance  to  the  same  facts. 

8.  The  only  agreement  ever  made  between  the  appellants  and  the  respon- 
dents is  that  of  which  the  bond  and  mortgage  form  the  evidence  and  there 
can  be  no  pretence  that  they  are  usurious.  The  respondents  having  loaned 
the  full  sum  of  $3000  and  having  reserved  only  seven  per  cent,  upon  it  and 
having  had  no  interest  in  the  stock  or  the  profit  made  upon  it,  if  any,  cannot 
by  any  possibility  have  reserved  or  taken  or  agreed  to  reserve  or  take,  more 
than  the  lawful  rate  of  interest. 


N,  Billf  in  reply,  insisted  that  the  taking  of  the  bond  and  mortgage,  by  the 
respondents,  was  an  adoption  and  ratification  of  the  acts  of  Judge  Cushman 
in  regard  to  the  stock  transaction  and  that,  as  they  would  have  been  void  for 
usury  in  his  hands,  they  were  entirely  void  and  could  not  be  enforced  by  any 
one.  He  cited  FVirmer's  Loan  and  Trust  Co,  v.  Walwortkt  l.Comstock  433-4 ; 
5  Denio,  567 ;  Broom's  Maxims,  425. 

HuRLBUT,  J.,  delivered  the  opinion  of  the  court : — 

The  bill  in  this  case  was  filed  for  the  foreclosure  of  a  mortgage  given  by 
the  defendants  to  the  plaintiffs,  bearing  date  the  19th  day  of  August  1837,  to 
secure  the  payment  of  $3000  in  one  year  from  date  wiUi  interest  at  the  rate 
of  seven  per  cent,  payable  yearly,  as  the  same  should  accrue,  on  the  first  day 
of  November  in  each  year  until  the  principal,  which  had  been  loaned  by  the 
plaintifib  to  Mr.  Clowes,  should  be  paid. 

The  defendants  rely  upon  the  following  grounds  of  defence. 

1st  That  the  charter  of  the  company  had  expired  at  the  time  of  the  loan ; 
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9d.  That,  if  in  existence,  the  company  had  no  aathority  to  make  a  loan ;  3d. 
That  the  bond  and  mortgage  were  not  conformable  to  their  charter  and  there- 
fore void ;  and  4th, 

That  they  were  Toid  for  usury. 

The  plaintiffs  were  incorporated  by  an  act  of  the  legislature  passed  on  the 
38th  of  February  18S2,  under  the  name  of  "  The  Farmers'  Fire  Insurance 
and  Loan  Company"  with  power  to  make  loans  on  the  security  of  bonds 
and  mortgages  and  certain  stocks  mentioned  in  the  act  and  to  receive  such 
conveyances  of  real  and  personal  property  as  might  be  necessary  to  enable 
them  to  obtain  payment  and  satisfaction  of  such  loans. 

They  were  also  authorized  to  insure  all  kinds  of  property  against  loss  or 
damages  by  fire,  to  insure  upon  Hves  and  to  grant  annuities. 

Their  capital  was  fixed  at  $500,000,  with  power  to  increase  it  to  a  million  ^ 
and  the  charter  was  limited  so  as  to  expire  at  the  end  of  fifteen  years,  except 
as  to  insurance  upon  lives  and  the  granting  of  annuities.  * 

By  a  subsequent  act  passed  on  the  17th  of  April  1823,  the  company  was 
authorized  to  take  by  deed  or  devise  any  efiects  or  property  which  might  be 
left  or  conveyed  to  Uiem  in  trust  and  to  assume  and  execute  any  trust  which 
might  be  created  by  deed  or  devise  in  the  same  manner  and  to  the  same  ex- 
tent as  any  trustee.    This  statute  allowed  of  an  increase  of  their  capital  to 
one  million  of  dollars  more  than  was  authorized  by  the  original  act,  but  con- 
tained no  limitation  as  to  the  duration  of  the  powers  conferred  upon  it.    A 
statute  of  April  30,  1836,  changed  the  name  and  style  of  this  corporation  to 
that  of  "  The  Farmers'  Loan  and  Trust  Company"  except  as  to  this  change 
and  the  classifications  of  directors  the  provisions  of  this  act  were  of  a  re- 
strictive character.    It  limited  the  amount  of  property  which  the  company 
might  at  any  time  hold  in  trust  to  five  millions  of  dollars  and  declared  that 
nothing  contained  in  it  should  be  construed  to  confer  on  the  corporation  any 
powers  other  than  those  conferred  by  the  original  act  of  incorporation  and 
the  act  amending  it,  except  in  relation  to  the  change  of  its  name  and  the 
election  and  classification  of  directors.    This  act  also  was  silent  as  to  the 
duration  of  the  charter.    These  statutes  taken  together  leave  no  room  to 
doubt  that  the  charter  of  the  company  was  in  existence  at  the  time  of  the  loan 
which  is  the  subject  of  this  controversy.    Their  corporate  capacity  remained, 
with  power  to  insure  upon  lives,  to  grant  annuities  and  to  assume  and  exe- 
cute trusts.    These  powers  were  conferred  without  any  limitation  in  respect 
to  the  time  of  their  duration,  and  must  exist  until  they  are  repealed  by  an  act 
of  the  legislature. 

In  respect  to  them  the  charter  is  perpetual.  But  the  defendants  still  insist 
that  the  company  had  no  express  power  to  loan  money,  that  having  expired 
by  limitation  at  the  end  of  fifteen  years  and  that  such  a  power  cannot  be 
raised  by  implication  after  an  express  withdrawal  of  it  by  legislative  design. 
Although  the  act  of  April  1836  designates  this  corporation  as  a  loan  com- 
pany, it  did  not  confer  any  powers  which  could  warrant  that  title  and  all  it 
did  in  this  respect  was  to  create  a  fni9iumer.  So  that  the  authority  of  the 
company  to  make  loans  of  money  can  only  be  upheld  as  an  incident  to  the 
other  powers  conferred  by  their  charter.  It  has  been  seen  that  by  the  origi- 
nal act  of  incorporation  this  power  was  not  only  expressly  conferred,  but  was 
put  forth  as  the  leading  one  with  which  the  legislature  saw  fit  to  clothe  the 
company.    They  were  authorized  to  increase  their  capital  to  a  million  of 
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1844*        doUarSi  mainly,  as  it  would  seem,  for  the  purpose  of  accommodating  borrow* 

^^.^.^^...^^      ers  and  care  was  taken  that  they  should  loan  a  large  share  of  their  capital 

riB.  LOAN  AND  ^  persons  residing  without  the  limits  of  the  city  of  New  York.    This  power 

TRUST  CO.      ceased  at  the  expiration  of  the  period  mentioned,  after  i^ch  the  company 

no  longer  existed  for  the  express  purpose  of  loaning  money,  but  neyertheless 

remained  a  corporation  for  other  declared  purposes,  with  precisely  the  same 

rights  and  powers  as  though  those  purposes  had  alone  been  the  object  of  their 

original  creation.    They  were  not  forbidden  to  loan  money  after  the  expira^ 

tion  of  fifteen  years,  but  they  were  not  thereafter  expressly  authorized  to 

do  so. 

They  were  no  longer  a  loan  company,  but  were  now  a  life  insurance  and 
trust  company  with  power  to  grant  annuities  and  having  a  right  to  employ 
all  their  original  capital  in  the  business  to  which  they  had  become  restricted 
and  to  hold  the  property  in  trust  to  the  amount  of  five  millions  of  dollars. 
It  coufd  hardly  have  been  contemplated  by  the  legislature  that  their  capital 
should  remain  unproductive  in  their  vaults  and  especially  not  that  the  funds 
held  by  them  in  trust  should  remain  iminvested.  It  was  their  very  businetw 
to  see  that  they  were  safely  and  properly  invested  as  well  for  the  security  of 
the  beneficiaries  as  for  their  own  protection.  In  no  other  way  could  Uiey 
preserve  their  existence  and  solvency  or  execute  trusts  in  the  manner  of  other 
trustees.  The  case  dififers  from  the  AT.  Y.  Foreman's  Inswrance  Ctmpany  v. 
El/y  ^  Partons,  5  Conn.  R.  560 ;  2  Cow.  R.  S78,  where  the  charter  provided 
amply  for  investing  the  funds  of  the  corporation  and  pointed  out  the  manner 
in  which  it  should  be  done,  while  it  expressly  denied  banking  powers  and 
the  court  held  that  the  discount  of  a  note  by  a  fire  insurance  company  under 
such  a  charter  was  unauthorized  and  void. 

I  think  the  true  view  of  the  powers  of  the  plaintifib  under  their  charter  was 
taken  by  the  learned  assistant  vice-chancellor  in  the  case  of  T%e  Farmer/ 
Loan  and  JVtut  Company  v.  Perry  and  others^  3  Sandf.  Ch.  R.  339,  where 
their  authority  to  make  loans  upon  bond  and  mortgage  was  sustained  as  a 
proper  and  necessary  means  of  enabling  them  to  effect  the  purposes  for  which 
(hey  were  incorporated  and  especially  to  fulfil  their  duties  and  obligations  in 
respect  to  the  trust  powers  conferred  by  their  charter.  Assuming  then  that 
the  plainti^  were  authorized  for  that  purpose  to  make  loans,  it  rested  upon 
the  defendants  to  show  expressly  that  the  loan  in  question  was  not  made  in 
the  proper  management  or  investment  of  the  funds  entrusted  with  the  com- 
pany, as  in  the  absence  of  proof  to  the  contrary  it  will  be  intended,  that  the 
company  were  pursuing  their  lawful  business  when  they  advanced  the  money 
to  the  defendants  upon  the  securities  in  suit.  The  evidence  adduced  by  them 
on  this  subject  does  not  establish,  with  any  certainty,  from  what  fund  the 
loan  proceeded  and  I  think  the  defence,  upon  this  ground,  must  be  deemed 
to  have  failed. 

The  next  objection  is,  that  the  bond  and  mortgage  were  not  taken  acccnr* 
ding  to  the  charter,  the  3d  section  of  which  provides  "  that  any  such  loans  on 
bond  and  mortgage  or  other  securities  on  real  estate  shall  not  be  made  paya- 
ble in  a  shorter  time  than  one  year  and  the  interest  payable  annually."  Tlijs 
section  appears  to  have  related  to  the  securities  to  be  taken  on  the  loans 
which  the  company  were  expressly  authorized  to  make  during  the  fint  fifteen 
years  of  their  existence  and  I  am  inclined  to  think  became  inoperative  when 
the  express  power  of  the  company  to  make  loans  ceased.    But  if  not,  I  am 
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Haxtun  and  others  v.  Corse  and  others. 


A  judgment  creditor,  who  proves  his  debt  in  bankruptcy  in  order  to  oppose 
the  bankrupt's  discharge  and  not  with  a  view  to  a  dividend  and  succeeds 
in  his  opposition,  cannot  afterwards  pursue  the  bankrupt  and  his  property 
through  a  creditor's  bill.  All  the  property  becomes  vested,  on  the  first 
application  of  the  bankrupt,  in  the  provisional  assignee  and  the  proof  of 
debt  is  an  election  to  come  in  and  the  judgment  is  thereby  surrendered — 
and  dividends  onfy  can  be  received. 


On  the  third  day  of  February  one  thousand  eight  hun-  October  25^ 
dred  and  forty-two,  the  defendant,  Barney  Corse,  presented       1644, 
to  the  district  court  of  the  United  States  for' the  southern   n^'l^!!^^ 
district  of  New  York,  his  petition,  in  due  form,  for  the  ^^        ^ 
benefit  of  the  bankrupt  act;    and,  on  the  fourth  day  of  p^^/^^ ^i,^ 
March  following,  was  duly  declared  a  bankrupt.  creditor. 

Subsequently  to  this  and  on  the  eleventh  day  of  June  one 
thousand  eight  hundred  and  forty-two,  the  complainants 
filed  their  bill  in  this  cause,  as  judgment  creditors,  having 
previously  recovered  judgments  upon  which  executions  had 

tmable  to  perceive  that  the  securities,  in  the  present  case,  were  taken  in  vio- 
lation of  this  provision  of  the  statute.  The  bond  and  mortgage  were  payar 
ble  in  one  year  with  interest  to  be  paid  yearly  as  the  same  should  accrue  on 
the  first  day  of  November  in  each  year.  Their  language,  in  this  respect,  is 
capable  of  being  construed  in  harmony  with  the  provisions  of  the  3d  section 
of  the  act,  by  disregaidiog  the  first  November  after  the  date  of  the  securities 
as  a  time  of  payment  and  treating  the  first  payment  of  interest  as  having  ac- 
crued on  the  first  day  of  November  1838,  which  it  seems  proper  to  do  in  order 
to  carry  out  the  intention,  very  clearly  expressed,  that  the  interest  should  be 
payable  "  as  the  same  should  accrue  yearly."  Nothing  remains  to  be  consi- 
dered but  the  defence  of  usury,  which,  as  it  soems  to  me,  has  altogether  failed. 
The  plaintiffs  advanced  their  checks  for  the  precise  amount  of  the  securities  * 
received  from  the  defendants  and  it  was  by  no  act  of  the  former  that  Mr. 
Clowes  came  to  receive  less  than  the  full  amount  of  the  loan  in  money.  His 
arrangemem  with  Judge  Gushman,  by  which  the  latter  induced  him  to  receive 
thjB  stock  in  lieu  of  a  part  of  the  money,  is  not  shown  to  have  been  known  to 
the  company,  nor  does  it  appear  that  they  were  or  could  have  been  benefited 
in  any  manner  by  the  transaction. 
The  decree  of  the  Supreme  court  must  be  affirmed. 
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1844.  been  issued  and  returned  unsatisfied.  The  object  of  the 
bill  was  to  reach  property  devised  hy  the  will  of  the  father 
of  the  debtor — by  breaking  up  the  trusts  and  to  have  the 
GOB0B.  property  applied — not  to  payment  of  debts  generally — ^but 
to  the  payment  of  their  judgments  as  debts  which  had  ao- 
quired  a  preference  by  the  filing  of  the  bill. 

The  defendant  interposed  a  plea  of  his  proceedings  in 
bankruptcy ;  that  the  complainants  had  come  in  and  proved 
their  debts  against  him ;  that,  by  virtue  of  the  i  5  of  the 
bankrupt  act,  they  had  waived  all  right  of  action  and  suit 
against  him ;  and  that  the  judgments  they  had  recovered 
were  to  be  deemed  surrendered  thereby. 

The  complainants  filed  a  replication  to  the  plea,  taking 
issue  on  it.  The  defendant  having  been  declared  a  bank- 
rupt, proceeded  to  obtain  a  discharge  from  his  debts.  His 
right  to  which  the  complainants  contested ;  and,  on  a  jury 
trial,  the  verdict  was  against  him  and  his  discharge  was 
denied. 

The  complainants,  then,  filed  a  supplemental  bill,  setting 
forth  the  fact  of  the  defendant  being  defeated  in  obtaining 
a  discharge  ;  and  alleging  that,  although  they  had  proved 
their  debts  against  him  under  his  proceedings  in  bankrupt- 
cy, such  proofs  were  made,  not  for  the  purpose  of  claiming 
or  securing  any  dividend,  but  wholly  with  a  view  to  oppose 
and  defeat  the  final  discharge  of  the  defendant  and  which 
they  could  not  do  under  the  act  without  proving  their  debts. 
They,  therefore,  insisted  that  their  rights  and  claim  against 
the  defendant  in  this  suit  were  altogether  unaffected  by  the 
proceedings  in  bankruptcy ;  and  that  they  were  entitled  to 
the  same  relief  as  if  no  such  proceedings  had  been  insti* 
tuted. 

The  defendant  interposed  a  demurrer  to  this  supplenoaih 
tal  bill. 

Mr.  W.  C.  Wetmore  and  Mr.  BidweU  in  support  of  the 
demurrer. 

Mr.  Sedgwicky  for  the  complainants. 

Dec.  10.        Thb  Tigs- Chancellor  : — ^The  demurrer  is  well  taken : 
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1.  Becauta,  by  (^ration  of  law,  on  the  defendant  being  1844. 
decreed  a  bankrupC^  all  his  rights  of  property  which  the 
original  bill  and  this  supplemental  bill  were  designed  to 
reach,  were  divested  and  eo  insianii  irested  in  the  assignee :  cobie. 
see  i  3  of  the  Bankrupt  Act.  The  bill  does  not  allege 
that  the  defendant  has  become  entitled  to  any  property  sub- 
sequent to  the  decree  declaring  him  a  bankrupt. 

2.  Because  the  complainants  elected  to  go  in  under  the 
bankrupt  proceedings  and  prove  their  debts ;  and,  although 
they  afterwards  succeeded  in  defeating  the  defendant's  ap- 
plication for  a  discharge,  they  are,  nevertheless,  precluded 
by  the  provisions  of  the  }  6  from  maintaining  any  suit  at 
law  or  in  equity  for  their  debt  and  their  judgments  are  to 
be  deemed  surrendered  thereby :  Prentiss,  J.  in  6  Law  Re- 
porter, 166 ;  and  Ware,  J.  lb.  227,  228. 

3.  This  §  6  does  not  involve  an  absurdity.  Creditors 
may  or  may  not  come  in  and  prove  their  debts.  But,  if 
they  come  in  and  prove,  they  become  parties  to  the  pro- 
ceedings; and  although  they  may  defeat  or  prevent  the 
bankrupt's  discharge,  they  cad  only  obtain  or  claim  pay- 
ment of  their  debts  under  and  by  virtue  of  the  proceedings 
in  bankruptcy.  In  case  they  do  not  prove  their  debts,  they 
can  still  come  forward  as  "other  persons  in  interest"  and 
contest  the  right  of  the  bankrupt  to  a  discharge  or,  in  other 
words,  show  cause  why  his  discharge  and  certificate  should 
not  be  granted :  §  4.  If  his  discharge  be  refused  or  denied, 
the  creditors  who  do  not  choose  to  prove  and  come  in  under 
the  proceedings  for  a  dividend  may  pursue  their  legal  te^ 
medies  against  the  debtor  and  compel  payment  when  they 
can  out  of  his  t\iture  earnings  or  acquisition  of  property. 

4.  The  complainants  in  this  cause  are  not  at  liberty  to 
allege  that  they  proved  their  debts  only  for  the  purpose  of 
opposing  the  discharge  and  not  for  the  purpose  of  claiming 
or  receiving  dividends.  The  law  gives  them  no  such  pri- 
i^ilege.  It  does  not  allow  them  to  prove  their  debts  condi- 
tionally or  under  protest  or  (yialification  or  with  any  reser- 
vation :  Story,  J.  6  Law  RepDrter,  447,  452. 

For  these  reasons,  I  am  of  opinion  that  the  complainants 
are  precluded,  by  the  decree  in  bankruptcy,  which  has 
VMted  all  right  of  property  in  question  in  the  assignee  fiom 
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pursuing  the  particular  property  in  controTersy  in  this  court 
or  elsewhere  for  their  own  benefit;  and  have,  moreover, 
precluded  themselves  from  having  any  remedy  whatever 
against  their  bankrupt  debtor. 

Demurrer  allowed,  with  costs. 


Southern  Life  Insurance  and  Trust  Company  v. 

Davis  and  others. 


October  26, 
1844. 

Pleading. 
Plea. 


On  a  bill  filed  in  the  name  of  a  company  and  J.  B.  and  L.  O.  B.  and  the 
bill  stating  that  the  latter  were  the  assignees  of  the  company,  a  plea  was 
interposed,  deny||ig  that  they  were  assignees  and  setting  forth  matter 
showing  that,  in  a  decree  in  another  suit,  their  assignment  was  set  aside 
and  the  property  of  the  company  was  in  receivers  hands :  Heldf  that  this 
showing  did  not  amount  to  duplicity. 

Also  held,  that  if  it  had  been  a  mere  naked  plea  of  the  decree,  without  an 
averment  of  its  remaining  in  force,  the  plea  would  have  been  bad ;  but 
the  positive  averment  that  the  said  J.  B.  and  L.  O.  B.  were  not  assignees, 
coupled  with  the  above  (first  mentioned)  statement  as  to  the  decree,  ear* 
ried  a  sufficient  implication  that  the  decree  was  in  force — ^and  the  plea 
was  allowed. 


Bill  filed,  in  the  name  of  The  Southern  Life  Insurance 
and  Trust  Company,  a  body  politic  and  corporate,  located 
and  doing  business  in  the  city  of  Tallahassee  in  the  Terri- 
tory of  Florida  and  Joseph  Branch  and  Lawrence  O.  B. 
Branch  of  the  same  place,  to  set  aside  alleged  usurious 
loans  made  by  the  defendant  Thomas  E.  Davis  to  Lot 
Clark  as  agent  for  the  said  Southern  Life  Insurance  and 
Trust  Company.  The  following  clause  appeared  in  the 
bill :  "  your  orators  further  show  unto  your  honor  that,  on 
the  thirtieth  day  of  January  one  thousand  eight  hundred 
and  forty-three,  your  orators  tlie  Southern  Life  Insurance 
and  Trust  Company  executed  to  your  orators  Joseph  Branch 
and  Lawrence  O.  B.  Branch  a  general,  assignment  of  all  the 
property  and  efiects  of  the  Southern  Life  Insurance  and 
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Trast  Company  for  the  benefit  of  the  creditors  thereof;  and      1844. 
that  your  orators,  the  said  Joseph  Branch  and  Lawrence     ^-^v-^^ 
O.  B.  Branch,  then  accepted  the  said  assignment  and  en-  ^nun  coT" 
tered  upon  the  duties  of  the  said  trust."  v- 

The  defendant  Thomas  E.  Davis  interposed  a  plea,  nega* 
tiving  that  the  said  Joseph  Branch  and  Lawrence  O.  B. 
Branch  were  the  assignees  of  the  company,  as  follows : 

"  This  defendant,  by  protestation,  to  all  the  discovery  and 
relief  sought  and  prayed  by  the  complainants  said  bill  of 
complaint,  he,  this  defendant,  doth  plead  and,  for  plea,  he 
saith,  that  the  said  complainants  Joseph  Branch  and  Law- 
rence O.  B.  Branch  are  not  the  assignees  of  all  or  any  of 
the  property  and  effects  of  the  said  the  Southern  Life  In- 
surance and  Trust  Company  as  claimed  in  the  said  bill  of 
complaint  and  have  no  right  to  maintain  this  suit  and 
ought  not  to  have  been  made  complainants  or  co-complai- 
nants therein.  That  on  or  about  the  third  day  of  May  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
four  a  certain  decree  was  duly  made  and  entered  in  the 
Lever  County  Siiperior  Court,  Middle  District  of  Florida 
in  chancery  (being  a  court  of  record  of  competent  jurisdic- 
tion for  the  said  Territory  of  Florida)  in  a  certain  suit  then 
and  there  pending  between  Henry  G.  Guyon,  John  Lucas, 
John  B.  Carroll,  Richard  Edwards  Junior,  Benjamin  B. 
Winn  and  Alonzo  Cook,  late,  &c.  and  Thomas  C.  Rockhill 
&  Co.  complainants  and  the  said  The  Southern  Life  Insur- 
ance and  Trust  Company,  George  Field,  Robert  Lyon,  Tar- 
butt  R.  Bitton,  John  Miller,  William  Fisher,  George  E.  Den- 
nis, James  Thomas  Kennith  Bembry,  Ayles  B.  Shehee, 
Lewis  H.  Branch,  Nathaniel  C.  Robbins,  Lawrence  O.  B. 
Branch,  Joseph  Branch,  Alphonse  Louliat,  Nathaniel  D. 
Carlisle,  Charles  Barnard,  Abel  Adams,  George  M.  Barnard 
and  Charles  Lurkin,  Lowell  Hoi  brook,  Thomas  S.  Nelson 
and  William  E.  Shepard,  Erastus  Corning,  David  Lee,  John 
J.  De  Gruff,  Robert  Center  and  Edward  C.  Center,  William 
S.  Parker  and  John  H.  Prentiss,  Louis  Emile  Lakens,  Ros- 
kell,  Ogden  6^  Co.  George  Griswold,  Lewis  Curtis,  John 

Horsly  Palmer, McKillop, Dent,  (trading  as 

Palmer,  McKillopp,  Dent  &  Co.)  Duff  Green  and  Charles 
8.  Sibleyi  defendants,  wherein  and  whereby  it  was  ordered. 
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adjudged,  considered  and  decreed  that  the  asfiignments  there- 
in mentioned  and  referred  to  (including  the  assignment  made 
and  executed  by^  the  said  The  Southern  Life  Insurance  and 
Trust  Company  to  the  said  Lawrence  Branch  and  Joseph 
O.  B.  Branch  on  the  thirtieth  day  of  January  in  the  year 
one  thousand  eight  hundred  and  forty-three)  were  and  are 
fraudulent  and  void  and  were  so  decreed  by  the  said  court. 
That,  in  and  by  the  said  decree,  it  was  further  ordered  that 
receivers  be  and  they  were  thereby  appointed  to  take  charge 
of,  manage,  collect  and  receive  all  the  property  and  estate 
of  the  said  company — and  all  persons  debtors  of  the  said 
The  Southern  Life  Insurance  and  Trust  Company  were,  by 
.the  said  decree,  enjoined  from  paying  to  any  of  the  defen- 
dants in  the  said  suit  (including  the  complainants  in  this 
suit)  or  any  person  or  persons  excepting  the  said  receivers 
or  their  agent  or  attorney  any  amount  or  sums.  As  by  the 
said  decree  or  a  duly  exemplified  and  attested  copy  thereof, 
leference  being  thereunto  had,  will  more  fully  appear.  All 
which  matters  and  things  this  defendant  avers  to  be  true 
and  pleads  the  same  to  the  said  bill  and  humbly  demands 
the  judgment  of  this  honorable  court  and  humbly  prays  to 
be  dismissed  with  his  reasonable  costs,  d&c." 
The  plea  now  came  up  for  argument. 


Mr.  M.  Hoffman  and  Hr.  Gewrge  Chrifiuj  in  support  of 
the  plea. 

Mr.  Brady,  for  the  complainants. 


October  6, 
1846. 


The  Yicb-Chancellor  : — ^The  fact  tendered  for  an 
issue  on  this  plea  is,  that  the  complainants  Joseph  and 
Lawrence  O.  B.  Branch  are  not  the  assignees  of  all  or  any 
of  the  property  and  effects  of  the  Southern  Life  Insurance 
and  Trust  Company  as  claimed  in  the  bill  of  complaint,  d&c. 

This  plea  goes  to  displace  their  right  to  8ue-~divesting 
them  of  all  title  under  the  assignment  alleged  in  the  bill — 
and  showing  that,  at  least,  there  is  a  misjoinder  of  complai- 
nants. If,  in  point  of  fact,  these  two  complainants  are  not 
assignees,  the  efifect  of  it  is  to  abate  the  suit  and  either  to 
put  the  bill  out  of  court  or  to  drive  the  other  complainants 
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to  amend  before  this  defendant  can  be  called  on  to  answer       1844. 

Un  INI   AND 


With  respect  to  the  form  of  the  plea,  several  objections 
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are  taken — none  of  which,  however,  seem  to  me  to  be  ten-  ^' 
able.  After  stating  the  fact  that  these  two  complainants 
are  not  assignees,  as  they  claim  to  be,  the  plea  goes  on  to 
state  why  and  wherefore  they  are  not  and  the  means  by 
which  their  assigneeship  has  been  lost  or  taken  from  them. 
This  is  not  duplicity  in  pleading.  All  the  facts  stated  tend 
to  but  one  point:  that  they  are  not  assignees.  If  a  replica- 
tion is  filed,  that  will  be  the  issue.  The  judicial  proceed- 
mgs  and  decree  alleged  to  have  been  made  will  be  given  in 
evidence  in  support  of  the  plea ;  and  the  complainants  will 
be  at  liberty  to  show  that  the  court,  making  that  decree, 
had  not  acquired  jurisdiction  over  these  complainants  or, 
for  some  other  reason,  was  not  competent  to  make  such  a 
decree  or  that  the  decree  is  not  final  or  has  been  reversed 
.or  set  aside  or  is  not  in  full  foree ;  and  if  any  of  these  facts 
appear,  the  plea  will  be  falsified.  Hence,  it  appeare  to  me 
that  the  plea  is  sufficiently  full  and  explicit  to  raise  the 
issue  that  is  to  be  tried  and  to  let  in  the  evidence  by  which 
the  fact  of  the  complainants  being  assignees  or  not  is  to  be 
determined. 

I  grant  that  if  the  defendant  had  nakedly  pleaded  the 
sentence  or  decree  of  the  Florida  Court,  setting  aside  the 
assignment  and  placing  a  receiver  in  possession  of  the  as- 
signed property,  the  plea  might  have  been  deemed  defective 
in  not  ayerring  something  more :  as^  for  instance,  that  the 
decree  remained  in  full  force,  unreversed,  &c.  But,  as  the 
plea  avers,  distinctly,  that  these  complainants  are  not  the 
assignees,  &c,  thus  negativing  an  allegation  in  the  bill  and 
denying  the  title  or  right  of  these  two  persons  to  become 
complainants — (and  a  pure  negative  plea  may  be  pleaded) — 
it  carries  with  it,  most  strongly,  the  implication  that  the  de- 
cree remains  in  full  force  and  has  not  been  overturned. 

On  the  whole,  I  consider  that  the  plea  is  sufficient,  both 
in  form  and  substance.  It  must  be  allowed,  with  costs ; 
and,  on  payment  of  such  costs,  the  complainants  may  have 
leave  to  amend  .the  bill  by  striking  out  the  names  of  the 
Messrs.  Branch  as  complainants. 
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1814.  Order  entered : — ^It  is  ordered  that  the  said  plea  be  and 

the  same  is  hereby  allowed  with  costs  to  the  said  Thomas 
E.  Davis  to  be  taxed,  with  liberty  to  the  complainants  The 

McaowH.  Southern  Life  Insurance  and  Trust  Company  to  amend  the 
said  bill  by  striking  out  the  names  of  Joseph  Branch  and 
Lawrence  O.  B.  Branch  as  co-complainants,  if  they  shall 
be  advised  so  to  do  within  twenty  days  after  notice  of  this 
order,  on  payment  of  the  said  costs  or  if  the  said  The 
Southern  Life  Insurance  and  Trust  Company  shall  not 
elect  so  to  amend,  then,  that  the  said  complainants  have 
leave  to  reply  to  the  said  plea  and  take  issue  thereupon 
within  the  same  twenty  days  after  notice  of  this  order  on 
payment  of  the  said  costs.  And  it  is  further  ordered  that 
in  default  of  the  said  The  Southern  Life  Insurance  and 
Trust  Company  so  amending  the  said  bill  or  the  said  com- 
plainants replying  to  the  said  plea  and  taking  issue  there- 
upon as  aforesaid,  that  the  said  bill  of  complaint  be  and 
the  same  is  hereby  dismissed  as  to  the  said  Thomas  E. 
Davis,  with  costs  to  be  taxed. 


McDermott,  by  her  next  friend  v.  McOown,  Administra- 
trix, &c.  et  al. 


A  defendant,  interested  in  three  distinct  suits,  cannot,  on  abatement,  revive  i 

all  three  by  one  bill  of  revivor  and  supplement 
A  defendant  cannot  revive  by  bill  before  decree  or  decretal  order  giving  a 

vested  interest. 


October  30,  Demurrer  to  bill,  on  the  ground  of  multifariousness  and 

1844.  for  want  of  equity — taken  by  the  defendant  Maria  McGown, 

^^'^'"'^  administratrix  of  the  estate  and  effects  of  Felix  CNeil, 

B£fl%"  deceased. 

viver.      ^'  '^  ^*®  *  ^^^^  ^^  revivor  and  supplement ;  and  set  forth 

Practice.  ^^^  history  of  three  distinct  suits  in  this  court — in  all  of 

Revivor.  which  the  present  complainant  was  a  defendant    One  of 
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the  suits  was  for  foreclosure ;  and  a  fund  arising  from  a  1844 
sale  under  it  had  been  transferred  to  another  of  the  suits. 
Replications  had  been  filed  in  the  latter  suits  and  deaths 
had  occurred,  but  there  had  not  been  decrees.  Prayer  of  mooowk. 
the  present  bill :  "  That  all  the  suits  and  proceeds  before 
mentioned  may  stand  and  be  revived  and  be  in  the  same 
plight  and  condition  as  the  same  were  in  at  the  time  of  the 
abatement  thereof  in  manner  aforesaid.  And  that  all  ne- 
cessary and  proper  accounts  may  be  taken  to  ascertain  the 
rights  and  interests  of  your  oratrix  and  orators  in  the  seve- 
ral matters  aforesaid ;  and  that  what  may,  upon  such  ac- 
counting, be  found  due  to  your  oratrix  may  be  paid  to  or 
invested  for  her.  And  that  your  oratrix  may  be  paid  her 
costs  and  charges  as  well  of  the  suits  abated  as  aforesaid 
as  of  this  suit ;  and  that  she  may  have  such  further  or 
other  relief,  &c." 

Mr.  John  L.  Mason^  in  support  of  the  demurrer. 

Mr.  W.  SiUimany  contra. 

The  Yice-Chancellor  : — I  am  of  opinion  that  the  ob-   October  6, 
jection  of  multifariousness  to  the  bill  of  revivor  is  well       1846. 
taken  and  the  demurrer,  on  that  account,  would  have  to  be 
allowed.    The  consequence  of  which,  however,  might  be 
obviated  by  an  amendment  on  payment  of  costs,  instead  of 
putting  the  bill  entirely  out  of  court. 

But  the  other  objection,  of  a  want  of  right  or  title  in  the 
complainant  to  file  such  a  bill,  appears  to  be  a  fatal  objec- 
tion to  it,  so  as  to  require  its  dismissal.  The  chancellor 
holds  the  rule  to  be  a  strict  one  that  before  a  decree  or  de- 
cretal order  is  made  by  which  a  defendant  becomes  entitled 
to  an  interest  in  the  further  continuance  of  the  suit,  neither 
he  nor  his  representatives  can  sustain  a  bill  of  revivor :  . 
Souillard  v.  Dias,  9  Paige's  C.  R.  394.  Neither  of  the 
suits  sought  to  be  revived  had  proceeded  so  far  as  to  give 
this  child  any  fixed  or  definite  right  of  that  sort.  It  comes, 
therefore,  within  that  rule.  If,  in  either  of  the  suits,  she, 
as  a  defendant,  is  in  a  position,  under  any  of  the  provisions 
of  the  statute  authorizing  a  revival  at  the  instance  of  a  de- 
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1844.  fendaat,  let  her  apply  to  the  court  by  petition  in  the  parti- 
cular suit  or  suits ;  but  the  chancellor  appears  to  think  that 
the  provisions  of  the  statute  do  not  extend  to  the  case  of  an 

AflTOR.  abatement  by  death  before  an  interest  has  been  acquired 
by  a  decree  or  decretal  order :  lb.  395. 

The  demurrer  must  be  allowed ;  and  the  bill  be 
ed,  with  costs. 


WlLLia 
.V. 


Willis  and  another,  Administrator,  &c.  v.  Astor. 


A  covenant  to  renew  a  lease  at  a  certain  rent,  without  stating  what  cove- 
nants the  new  lease  should  contain,  does  not  cany  any  of  the  old  cove- 
nants with  it.  Therefore,  although  an  old  lease  contained  a  provision 
that  the  tenant  should  pay  taxes  and  assessments,  yet,  as  the  lessor  nierely 
covenanted  to  make  a  new  lease  at  a  given  rent  and  said  nothing  about 
covenants :  Hetd^  that  he  must  give  such  new  lease,  exclusive  of  a  cove- 
nant, on  the  part  of  the  tenant,  to  pay  taxes  and  assessments. 


Bill  and  Answer. 

October  30,      The  bill  was  filed  for  a  specific  performance  of  a  cove- 

1844.  nant  to  renew  a  lease. 

^"*^jr^  '^^®  defendant  tendered  a  lease  requiring  the  lessee  to 
^^^^^  pay  all  taxes  and  assessments ;  and  the  complainants  de- 
Lessar  and  ^^^"®^  ^  accept  a  lease  on  those  terms.  The  question  was, 
lessee.  cts  to  what  covenants,  and  conditions  a  new  lease  should 

Covenant,    contain. 

Lease.  The  covenant  in  the  old  lease  for  a  renewal  will  be  found 

i^  the  opinion  of  the  court. 

Mr.  /.  L.  Mason^  for  the  complainants. 
Mr.  Jonathan  MiUer,  for  the  defendant. 

October  6,       The  Vice-chancellor  : — ^The  defendant  having  elected 

1845.  not  to  pay  for  the  improvements,  but  to  grant  a  new  lease — 


WILLIS 

17. 
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as  he  had  a  right  to  do— the  question  is,  about  the  terms      1844. 
and  conditions  of  such  new  lease  ? 

The  covenant  is  not  that  the  defendant  would  renew  the 
old  lease  or  grant  a  namr  one  on  the  same  terms  and  with  like  moR. 
coTenants  as  are  contained  in  the  old  one ;  but  the  covenant 
is  simply  that,  in  the  event  which  has  happened,  he  would 
''  make  and  execute  a  new  lease  of  the  premises  for  the 
further  term  of  seventeen  years  at  the  yearly  ground  rent, 
which  shall  be  equal  to  five  per  cent,  interest  per  annum 
on  the  fee  simple  value  of  the  lot,  d&c.  the  rent  aforesaid 
payable  quarterly."  That  value  has  been  fixed  at  three 
thousand  dollars  and  the  rent,  consequently,  at  one  hundred 
and  fifty  dollars.  About  this  there  is  no  dispute ;  and  the 
question  is,  whether,  in  addition  to  a  covenant  to  pay  such 
rent,  the  lessor  is  entitled  to  a  covenant  in  the  lease  that  the 
lessees  will  pay  the  taxes  and  assessments  chargeable  upon 
the  lot  during  the  term  ? 

It  has  long  been  the  settled  law  of  this  state  that  a  cove- 
nant or  agreement  ''to  execute  a  deed"  or  "  to  give  a  good 
and  suflScient  deed  of  land,"  is  fulfilled  by  executing  a  deed 
sufficient  in  form  to  pass  the  title  without  any  personal 
covenant  or  warranty :  Van  Eps  v.  The  Corporation  of 
Schenectady,  12  J.  R.  436  ;  Gazley  v.  Prince,  16  lb.  267. 
And  in  Rutgers  v.  Hunter,  6  J.  C.  R.  215,  Chancellor 
Kent  has  said  that  covenants  are  the  accidental  and  not  the 
necessary  parts  of  a  lease ;  that  a  covenant  even  to  renew 
a  lease  does  not  nece8S€urily  imply  a  lease  with  all  the  cove- 
nants in  the  former,  but  only  a  lease  of  the  same  term  and 
rent  In  this,  he  is  supported  by  English  authorities.  Now, 
if  a  covenant  to  renew  or  to  grant  a  renewal  of  a  lease  car- 
ries with  it  nothing  by  implication :  how  can  it  be  that  a 
covenant  to  give  a  new  lease  can  have  that  efiect  ?  Here, 
Mr.  Astor  agreed  to  give  a  new  lease  for  a  term  certain  and 
at  a  rent  to  be  fixed  in  a  particular  manner.  He  stipulated 
for  and  reserved  to  himself  nothing  more  than  the  rent  thus 
to  be  ascertained  and  to  be  paid  quarterly.  If  he  has  now 
a  right  to  insist  on  a  covenant  that  the  lessees  shall  pay  the  * 
taxes  and  assessments  as  in  the  former  lease,  I  do  not  see 
why,  by  the  same  reasoning,  the  lessees  may  not  insist  on 
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the  lessor's  covenant  to  pay  for  the  building  or  to  grant 
another  renewal,  &c. 

The  court  must  construe  the  covenant  according  to  its 
plain  import  as  a  court  of  law  would  do  and  not  attempt  to 
ma^  a  different  covenant  for  either  party  according  to  what 
may  appear  to  be  equitable  circumstances :  Chambers'  Land. 
6c.  Ten.  226. 

I  must  decree  that  Mr.  Astor  is  bound  to  execute  the  new 
lease  without  the  proposed  covenant  for  the  payment  of 
taxes  and  assessments.  What  the  effect  of  it  will  be,  in 
regard  to  such  taxes  and  assessments,  if  the  lessor  should 
not  pay  them  after  making  such  a  lease,  is  not  for  me  to 
determine  at  present 

Decree,  for  specific  performance ;  with  costs. 


Livingston  and  another  v.  Clarksom  and  others. 


Nov.  7. 
1844. 

Practice.  ^ 
Partition* 


A  report  of  commissioners  in  partition  will  not  be  disturbed,  save  for  cauaei 
which,  at  law,  would  allow  of  a  new  trial. 

And  such  a  report  will  be  regarded  with  more  respect  than  a  irenlict  where 
the  commissioners  were  selected  by  the  parties  in  interest— and  with  par- 
ticular reference  to  their  qualification. 


A  CASE  of  actual  partition.  The  commissioners,  William 
H.  Wilson,  William  H.  Dewitt  and  Henry  Staats,  had  been 
named  by  the  parties  in  interest  as  persons  thoroughly  com- 
petent and  well  qualified  for  the  task  assigned  them. 

Objections  were  taken  by  two  of  the  defendants,  Edward 
H.  Ludlow  and  wife,  to  the  report  of  these  commissioners. 
First  objection :  That  the  valuation  of  the  fee  of  each  parcel 
of  property  was  not  set  forth.  Second  objection :  That  a 
part  allotted  to  two  defendants  was  worth  more,  by  two  or 
three  thousand  dollars,  than  the  commissioners  had,  in  their 
division,  considered ;  and  affidavits  were  added  to  the  ob- 
jections, in  order  to  strengthen  this  point    Third  objection : 
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That  a  piece  of  property,  allotted  to  these  exceptants  at  five       1844. 
thousand  dollars,  was  not  near  of  that  value.  ^^->^^^^ 

UVINOSTON 
V, 

Mr.  Mum/ord^  for  Ludlow  and  wife.  clam«ow. 

The  Yice-Chancellor  : — ^The  report  of  commissioners  Dec.  10. 
is  to  be  regarded  in  the  light  of  a  verdict  of  a  jury  rendered 
upon  a  trial  at  law ;  and  it  will  be  disturbed  or  interfered 
with  by  the  court  only  upon  grounds  similar  to  those  on 
which  a  verdict  would  be  set  aside  and  a  new  trial  granted : 
In  the  matter  of  Pearl  Street,  19  Wend.  65L 

Nay,  more :  it  will  be  regarded  with  greater  consideration 
even  than  a  verdict,  because,  in  this  particular  instance,  the 
commissioners  are  persons  who  were  selected  by  the  parties 
themselves  on  account  of  their  superior  judgment  and  capa- 
city to  perform  this  particular  service  and  they  were  autho- 
rized to  act  upon  a  personal  view  of  the  property  and  upon 
their  individual  knowledge  of  its  value,  location,  d&c.  which 
they  were  left  to  acquire  at  their  leisure  and  from  all  the 
best  sources  of  information  in  their  power  and  without  re- 
gard to  rules  and  forms  of  judicial  proceedings  in  acquiring 
their  knowledge. 

The  cases  of  John  and  Cherry  Streets  in  the  City  of  New 
York,  19  Wend.  659  and  William  and  Anthony  Streets^ 
lb.  678,  are  full  of  instances  on  that  subject. 

After  a  careful  perusal  of  the  affidavits  submitted  upon 
the  objections  taken  to  the  master's  report,  I  am  satisfied 
that  there  is  not  the  slightest  ground,  consistently  with  well 
established  principles,  to  alter  or  modify  the  report  in  any 
one  particular. 

Order,  that  the  objections  be  overruled,  with  costs. 
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1844. 

FBEEMAN 

V. 

'*"**''®'  Freeman  v.  Demino  and  others. 


A  defendant  is  not  to  be  panished  for  an  infringement  of  so  much  of  a  writ 
of  injunction  as  goes  further  than  the  prayer  of  the  bill. 


Nov.  11,        On  a  motion  for  an  attachment  for  violating  an  injunc- 

1844.       tion,  it  appeared  that  the  working  of  the  latter  carried  the 

^■^^^•^^^^     enjoinment  further  than  the  prayer  in  the  bill. 
Practice. 

^  *      The  Vice-Ohancellor,  in  the  course  of  his  opinioui 

observed  : — The  language  of  the  injunction  differs  from  the 
prayer  of  the  bill ;  but  it  is,  nevertheless,  to  be  understood 
as  if  it  followed  the  prayer :  and  the  defendants  are  to  be 
enjoined  no  further  than  the  bill  requires. 

Mr.  Danoj  for  the  complainant. 

Mr.  A.  P.  Matij  for  the  defendant 


TICE-CHANCELLOR'S  COURT. 


Lewis  v.  J.  A. 


In  a  dealing  between  solicitor  and  client  involving  the  property  of  the  latter, 
the  former  most  place  himself  in  the  position  of  a  stranger.  He  must  be 
able  to  show  that  he  has  cut  off,  as  it  were,  the  connection  which  bound  him 
to  the  client ;  that  they  have  dealt  at  arms-length ;  and  that  nothing  has  hap- 
pened which  might  not  have  happened  had  no  such  connection  existed. 

Equity  interferes  to  help  a  client  against  the  effect  of  a  dealing  with  his  law- 
yer on  other  ground  than  fraud.  It  is  done  from  the  fact  of  there  being  an 
inequality  arising  from  confidence  on  the  part  of  the  client. 

A  solicitor,  who  had  been  long  employed  by  a  client,  was  applied  to  for  the 
purpose  of  finding  security  for  money.  At  first  he  was  not  successful ;  but, 
afterwards,  he  suggested  having  of  his  own  properties,  certain  "  very  excel- 
lent" bonds  and  mortgages,  but  did  not  describe  them  or  give  the  names  of 
the  mortgagors ;  and  the  client,  at  once,  sent  word  that  he  could  have  the 
money.  Whereupon,  the  solicitor  sent  his  clerk  with  the  bonds  and  mort- 
gages and  assignments  thereof  duly  acknowledged ;  and  the  client  gave  his 
check.  The  latter,  for  some  time,  received  the  interest  on  them.  The  mort- 
gagors in  one  or  more  of  the  cases  had  conveyed  away  the  premises,  subject 
to  the  mortgages.  This  was  particularly  the  case  as  to  one,  where  the  inte- 
rest was  in  arrear  at  the  time  the  client  received  them  and  the  mortgagor 
was  insolvent  soon  afterwards.  The  property  in  this  particular  mortgage 
consisted  of  vacant  lots  and  the  ultimate  holders  at  last  refused  to  pay  any 
more  interest ;  and  taxes  and  assessments  came  in  arrear.  No  fraud  was 
proved.  The  transaction  occurred  in  February  1838  and  the  bill  for  relief 
was  filed  in  May  1842.  Heldf  that  the  solicitor  was  bound  to  take  back  this 
bond  and  mortgage  and  restore  the  amount  paid  for  it,  with  interest,  and  re- 
imburse prospective  payments  for  taxes  and  assessments. 


This  case  involved*a  matter  of  professional  confidence  jv^^.13  ]4 
and  liability,  arising  from  the  fact  of  advance  of  money,  by  15^  I6,  20, 
way  of  investment,  on  the  assignment  of  bonds  and  mortga-       1844. 
ges  by  a  solicitor  to  his  client.  ^  ct^r^^^"^ 

The  decision  of  the  court  embraces  the  circumstances  suf-  ^^Y^Z?F  . 
^  .      ,  andClteni* 

ficiently. 

Mr.  B.  F.  Butler,  for  the  complainant. 

Mr.  M,  Hoffman,  for  the  defendant. 

The  Yice-Chancellor  : — The  bill,  with  the  admissions     Sept.  9 
in  the  answer  and  the  proofs  in  the  cause,  present  the  fol*       1846. 
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1844       lowing  among  other  facts  : — ^That,  in  the  year  one  thousand 
eight  hundred  ^nd  thirty-seven  and  for  more  than  twenty 
years  prior  thereto,  the  complainant  was  personally  and  fa- 
miliarly known  to  the  defendant,  who  bad  been  employed 
by  him  in  his  professional  capacity  as  attorney,  solicitor  and 
counsel  whenever  the  complainant  required  legal  advice 
and  assistance  in  the  prosecution  and  defence  of  suits  and 
in  putting  out  money  on  bond  and  mortgage.    The  com* 
plainant  was,  moreover,  in  the  habit  of  consulting  him  con- 
fidentially about  other  matters,  not  strictly  within  the  line 
of  professional  business ;  and  the  defendant  frequently  gave 
him  advice  about  pecuniary  affairs  without  charge.    In  the 
years  one  thousand  eight  hundred  and  thirty- three  and  one 
thousand  eight  hundred  and  thirty-four,  the  complainant 
was  absent  in  Europe ;  and,  during  his  absence,  the  defen- 
dant held  his  power  of  attorney  and,  as  his  agent,  superin- 
tended his  affairs  without  compensation.    All  this  inspired 
the  complainant  with  gratitude  ;  and,  from  their  long  inter- 
course and  intimacy  of  a  friendly  and  professional  charac- 
ter, the  defendant  had  acquired — very  deservedly  so — the 
complainant's  unbounded  confidence  in  his  personal  inte- 
grity, professional  ability  and  experience  in  business,  inclu- 
ding the  investment  of  money  on  security  of  real  estate  in 
the  city  of  New  York.    In  the  latter  part  of  the  year  one 
thousand  eight  hundred  and  thirty-seven  the  complainant 
had  considerable  money  on  hand,  which  he  wished  to  invest, 
with  a  view  to  obtain  a  regular  and  permanent  income 
therefrom ;  and  he,  then  again,  employed  the  defendant  in 
his  professional  capacity  to  assist  him  in  procuring  its  in- 
vestment in  good  bonds  and  mortgages  upon  improved,  pro- 
ductive and  uniucumbered  real  estate  in  the  city  of  New 
York ;  and  which  employment  the  defendant  accepted  and 
acted  under.    In  the  course  of  the  residue  of  that  year  and 
during  the  year  one  thousand  eight  hundred  and  thirty-eight 
the  defendant  sent  in  various  applications  made  to  him  for 
loans,  all  of  which  the  complainant  rejected  as  not  being 
satisfactory ;  and  this  was  done  with  the  knowledge  of  the 
defendant,  who  thereby  became  aware  of  the  complainant's 
extreme  caution  about  security  and  of  his  determination  not 
to  let  his  money  go^  except  upon  security  of  the  most  un- 
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questionable  character — ^he  preferring  that  his  money  should  1844. 
rather  remain  idle  than  be  put  out  upon  such  property  as 
should  be  deemed  at  all  doubtful  or  troublesome.  In  conse- 
quence of  the  failure  of  so  many  of  his  applications,  the  de- 
fendant, at  length,  omitted  to  send  him  any  more ;  and  ceased 
to  give  himself  any  further  concern  about  investments,  al- 
though it  would  seem  that  the  complainant  still  considered 
him  employed  for  such  purpose  and  that  the  defendant  had 
not  actually  withdrawn  from  it  as  late  as  the  month  of  Oc- 
tober one  thousand  eight  hundred  and  thirty-eight :  for  it  is 
alleged  that,  about  this  time,  the  sum  particularly  named  to 
the  defendant  in  respect  to  which  his  employment  related 
was  twelve  thousand  dollars — and  to  this  the  defendant  in 
his  answer  says  and  admits  that,  at  some  time  pending  their 
efforts  to  invest  the  funds,  but  when  particularly  he  cannot 
say,  he  did  ascertain  the  amount  to  be  twelve  thousand  dol- 
lars or  thereabouts. 

On  the  twenty-seventh  of  November,  one  thousand  eight 
hundred  and  thirty-eight,  the  defendant  had  purchased  pro- 
perty in  the  country ;  and  being  in  need  of  money  to  pay  for 
it,  addressed  a  note  in  writing  to  the  complainant,  inquiring 
whether  he  still  had  on  hand  the  twelve  thousand  dollars 
and  saying  that  he,  the  defendant,  had  '<  some  very  excellent 
mortgages  which  he  should  like  to  assign  to  him  for  that 
sum"  ?  The  complainant  replied,  in  effect,  that  he  still  had 
the  money  on  hand  and  that  it  was  at  the  defendant's  ser- 
vice whenever  he  should  choose  to  send  for  it  and  that  he 
could  make  the  sum  twelve  thousand  five  hundred  dollars. 

Accordingly,  on  the  sixth  of  December  one  thousand  eight 
hundred  and  thirty-eight,  the  defendant  sent  his  clerk  to 
the  complainant,  with  five  bonds  and  mortgages  and  an  as- 
signment of  each,  already  executed,  and  a  statement  of  the 
amounts  in  the  aggregate,  being  a  little  over  thirteen  thou- 
sand dollars  and  requested  his  check  for  the  whole  sum. 
On  looking  at  this  statement,  the  complainant  remarked  that 
the  amount  exceeded  the  sum  he  had  on  hand,  whereupon 
the  defendant's  clerk  withdrew  one  of  the  bonds  and  its  ac- 
companying mortgage  from  the  parcel,  being  the  smallest  of 
the  five ;  and  the  remaining  four,  amounting  to  twelve  thou- 
sand two  hundred  and  seVen  dollars  and  thirty-nine  cents, 
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1844  were,  on  the  instant,  taken  by  the  complainant  and  he  gave  his 
check  therefor.  Until  that  moment,  the  complainant  had  ner 
ver  seen  the  bonds  and  mortgages ;  and  knew  nothing  of  the 
mortgagors  or  the  value,  condition  or  location  of  the  property 
mortgaged.  And  while  he  did  not  stop  to  examine  them  be* 
fore  he  gave  his  check,  all  the  information  he  received  of 
those  particulars  was  from  the  defendant's  clerk  as  he  handed 
over  the  papers  who  told  him  that  the  Harris  bond  and 
mortgage  (being  one  of  the  number)  was  on  property  in 
McDougall  street,  that  Messrs.  Herricks,  flour  merehantSt 
who  were  wealthy  men,  were  the  owners  and  that  they  paid 
the  interest,  that  another  called  the  Wentworth  bond  and 
mortgage  was  on  property  in  Bond  street  and  that  Wentworth 
was  a  builder,  that  the  next  was  the  Bogert  bond  and  rnort^ 
gage  on  property  in  Spring  street  and  the  owner  was  a  very 
punctual  man  in  the  payment  of  the  interest ;  and  that  aniM 
ther  was  the  McYicar  bond  and  mortgage,  which  was  a  s&t 
curity  on  lots  at  Chelsei^  That  Dr.  McYicar  was  a  profes- 
sor in  Columbia  College  ai^d  that  he  had  sold  the  property! 
to  Henry  J.  Seaman,  a  merchant  in  Pearl  street.  Thia  in* 
formation  was  volunteered  and  not  elicited  by  any  inquiries 
made  by  the  complainant. 

It  further  appears  that,  ih  sending  the  papers  in  the  man-t 
ner  before  stated,  the  defendant  did  not  propose  or  ofier  to 
sulnnit  the  papers  for  examination  or  to  give  time  or  oppor^ 
tunity  for  the  complainant  to  obtain  information  from  othef 
sources  as  to  the  sufficiency  or  value  of  the  securities  before 
closing  the  bargain ;  and  that  all  that  the  defendant  did  was 
to  write  a  note  to  the  complainant,  by  his  clerk,  saying 
^  William  will  hand  you  assignments  of  mortgages,  with  & 
memorandum,  showing  the  amount  due  on  each.  Give  him 
your  check  for  the  amount  The  assignments  are  all  ac* 
knowledged,  but  you  need  not  record  them.  This  must  be- 
done  whenever  any  of  them  are  paid  off."  The  assignments 
contained  no  covenant  or  guaranty.  The  McYickar  bond 
and  mortgage  so  called  had  been  taken  by  the  defendant  on 
the  thirty-first  day  of  December  one  thousand  eight  hundred 
and  thirty-six  on  two  lots  of  ground,  one  fronting  on  Nine- 
teenth street  and  the  other  on  Twentieth  street,  to  secure  tlitf 
payment  of  three  thousand  five  hundred  dollars,  with  iote^ 


TICE-CHANCELLO&'S  COURT.  60$ 

f  est  On  the  bond  was  a  memorandum  mad»  by  the  defend  1844. 
dant,  stating  that  the  interest  was  paid  npon  it  to  the  thirti* 
eth  day  of  June  one  thousand  eight  hundred  and  thirty-eight 
md^  from  that  period,  the  interest  was  computed  and  added 
to  the  principal,  making,  together,  three  thousand  six  hun- 
dred  and  six  dollars  and  fourteen  cents — and  that  being  the 
consideration  paid  for  the  assignment  of  this  bond  and  mort« 
gage. 

la  taking  the  bonds  and  mortgages  and  parting  with  his 
tnoney  in  the  manner  described,  the  complainant  believed 
he  was  obtaining  amfrie  security,  not  only  for  the  principal 
but  for  the  punctual  payment  of  the  interest  as  it  should  be* 
come  due  and  that  the  property,  in  each  instance,  was  of 
sufficient  value  to  afford  that  security  and  not  affected  by 
unpaid  taxes  or  assessments  so  as  to  interfere  with  the  first 
lien  of  the  mortgages,  and  that  each  bond  was  the  bond  of 
a  solvent  and  punctual  obligor  in  respect  to  the  payment  of 
interest  and,  so  far  as  the  property  was  in  the  hands  of  sub- 
sequent purchasers,  that  they  punctually  paid  and  would 
continue  to  pay  the  interest.  All  this  belief  was  in- 
duced by  the  confidence  he  had  been  led  to  repose  in  the 
defendant  and  more  especially  by  the  representation  madd 
in  respect  to  the  excellence  of  the  securities. 

The  fact  is  also  apparent  that  the  defendant  expected  the 
ledmplainant  would  take  the  bonds  and  mortgages  and  fur- 
fiish.the  money  immediately,  without  stopping  to  make  in- 
quiries or  to  seek  for  information  elsewhere  concerning  their 
value  and  sufficiency ;  and  that  he  would  be  governed  en- 
tirely by  his  confidence  in  the  defendant  and  by  a  desire  to 
meet  his  wishes  and  not  be  governed  by  any  independent 
judgment  of  his  own  or  actual  knowledge  of  the  character 
t>f  the  securities. 

'  It  then  appears,  with  respect  to  the  McVicar  bond  and 
mortgage,  (and  about  which  the  controversy  has  arisen)  that 
when  the  half  year's  interest  became  due  after  the  assign*- 
ment,  the  complainant  ascertained  that  Anderson  and  Rich- 
ards held  the  title  to  the  lots  under  a  conveyance  from  Sea- 
tean  the  mortgagor's  grantee.  On  being  called  on,  they  paid 
him  the  interest  on  the  bond ;  and  continued  to  pay  the  in- 
terest from  time  to  time  down  to  the  first  day  of  April  one 
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1844*  Ihousand  eight  hundred  and  forty.  But  after  that,  they  r^ 
fused  to  pay  any  more,  because  the  lots  were  unproductive 
and  not  of  sufficient  value  to  justify  them  in  doing  so. 

Failing  to  obtain  payment  of  the  interest  any  longer  from 
.that  quarter,  the  complainant  sought  Mr.  McYickar,  who 
stated  to  him  the  fact  of  his  having  parted  with  the  property, 
subject  to  the  mortgage,  and  that  his  personal  security,  if 
looked  to,  was  not  available ;  that  he  did  not  hold  himself 
bound,  but,  if  bound,  it  was  no  security. 

He  also  ascertained  that  the  lots  were  at  that  time  (April 
1840)  of  insufficient  value  to  satisfy  the  mortgage  debt  and 
that  taxes  had  been  suffered  to  get  in  arrear  and  remained 
unpaid :  and  also  that  there  were  some  assessments,  under 
corporation  ordinances,  which  had  not  been  paid  and  for 
which  the  property  was  liable. 

Under  these  circumstances,  the  complainant  applied  to  the 
defendant  to  take  back  the  bond  and  mortgage  and  refund 
jthe  money  and  the  interest  due  thereon,  which  the  defen- 
dant declined  doing.  The  complainant  then  offered  to  put 
the  bond  and  mortgage  in  suit  against  the  land  and  against 
;the  persons  who  might  be  liable  for  the  debt,  provided  the 
defendant  would  consent  it  should  not  prejudice  any  claim 
he  might  have  upon  the  defendant ;  but  the  defendant  i^ 
fused  to  make  any  such  arrangement. 

The  complainant  has,  therefore,  filed  his  bill  to  have  the 
money  which  he  paid  upon  the  assignment  of  the  McTickar 
bond  and  mortgage  restored,  with  interest ;  and  be  reim- 
.bursed  such  sums  as  he  has  since  paid  for  taxes  and  assess- 
ments on  the  mortgaged  property — the  complainant  being 
ready  and  willing  and  offering  by  his  bill  to  reassign  the 
bond  and  mortgage  to  the  defendant 

The  bill  was  filed  for  this  purpose  on  the  thirty-first  day 
of  May  one  thousand  eight  hundred  and  forty-two ;  and,  since 
filiog  it,  the  complainant  has  advanced  other  sums  by  con* 
sent  and  without  prejudice  for  other  taxes,  &c. 

.  From  the  foregoing  statement  it  will  be  perceived  that  the 
complainant  seeks  to  be  relieved  from  the  bond  and  mort- 
gage in  question ;  not  on  the  ground  of  any  intentional  fraud 
practised  upon  him  (for  fraudulent  motive  or  design  in  the 
transaction  has  not  been  imputed  and  is  not  imputable  to 
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the  defendant)  but,  upon  a  ground  equally  efficacious  for       1844. 
rescinding  the  contract  in  the  view  of  a  court  of  equity, 
where  the  facts  will  warrant  it.    And  that  is,  that  the  parties 
stood  in  the  relation  of  solicitor  or  counsel  and  client  towards 
each  other ;  and,  owing  to  such  relation,  that  they  dealt  in 
the  matter  of  the  bonds  and  mortgages  assigned  by  the  de- 
fendant upon  unequal  terms — one  reposing  entire  confidence 
in  the  other  and  exercising  no  judgment  of  his  own  in  re- 
spect to  the  value,  sufficiency  or  goodness  of  the  securities.. 
It  is  obvious,  says  Judge  Story,  "  that  the  relation  of  client 
and  attorney  or  solicitor  must  give  rise  to  great  confidence 
between  the  parties  and  to  very  strong  influences  over  the 
actions  and  rights  and  interests  of  the  client.    The  situation 
of  an  attorney  or  solicitor  puts  it  in  his  power  to  avail  him- 
self not  only  of  the  necessities  of  his  client  but  of  his  good 
nature,  liberality  and  credulity  to  obtain  undue  advantages, 
bargains  and  gratuities.    Hence  the  law,  with  a  wise  provi- 
dence, not  only  watches  over  all  the  transactions  of  parties 
in  this  predicament  but  it  often  interposes  to  declare  trans- 
actions void  which,  between  other  parties,  would  be  held 
unobjectionable.    This  it  does,  not  so  much  on  account  of 
hardship  in  the  particular  case  as  for  the  sake  of  preventing 
what  might  otherwise  become  a  public  mischief."    He  goes 
on  to  say,  "  it  is  not  necessary  to  establish  that  there  has 
been  fraud  or  imposition  on  the  client.    On  the  other  hand  it 
is  not  necessarily  void  thronghout  ipso  facto.    But  the  bur- 
then of  establishing  its  perfect  fairness,  adequacy  and  equity 
is  thrown  upon  the  attorney :  upon  the  general  rule  that  he 
who  bargains  in  a  matter  of  advantage  with  a  person  placing 
confidence  in  him  is. bound  to  show  that  a  reasonable  use 
has  been  made  of  that  confidence" :  Story's  Com.  sec.  308 
to  312. 

The  doctrine  thus  laid  down  is  found  in  a  great  number 
of  well  adjudged  cases ;  and  nowhere  is  it  more  clearly 
shown  than  by  Lord  Brougham  in  Hunter  v.  Atkins^  3  My  I. 
&  K.  11  and  by  Y.  C.  Hoffman  in  Berrien  v.  McLane,  1 
Hoff.  R.  421. 

Lord  Brougham's  remarks  are  to  this  efiect :  that  an  at- 
torney, dealing  with  his  client,  takes  upon  himself  the  bur- 
then of  proving  that  he  has  dealt  exactly  as  a  stranger  would 
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1644,  have  dotie ;  taking  do  advantage  of  bis  influence  or  know^ 
ledge ;  putting  the  client  on  his  guard ;  and  bringing  every 
thing  to  the  client's  knowledge  which  he  himself  knew.  In 
other  words,  the  attorney  must  show  that  he  has  placed  him^ 
self  in  the  position  of  a  stranger ;  that  he  has  cut  off,  as  it 
were,  the  connection  which  bound  him  to  the  client ;  that 
they  have  dealt  at  arms-length ;  and  that  nothing  has  hap* 
pened  which  might  not  have  happened  had  no  such  connec* 
tion  existed.  This  doctrine  seems  to  me  to  apply,  in  all  its 
length  and  breadth,  to  the  present  case. 

It  is  impossible  not  to  see  that  such  a  relation  existed  be-^ 
tween  these  parties  at  the  time  of  the  transaction  in  question 
— ^not  that  there  was  any  suit  or  litigation  actually  pending 
to  which  the  complainant  was  a  party :  but  there  was  the 
general  habit  of  employing  and  being  employed  whenever 
professional  services  were  required  and  particularly  in  re* 
spect  to  the  investment  of  this  very  money.  This  latter  bu* 
siness  had  not  been  withdrawn,  although  the  defendant  may 
have  ceased  to  take  any  pains  to  accomplish  it.  When  the 
time  should  come  to  put  out  the  money,  the  complainant 
would  doubtless  have  relied  upon  the  defendant's  profes«> 
sional  aid,  at  least  so  far  as  to  see  that  the  securities  were 
taken  in  due  form  and  that  the  title  was  good.  Nothing 
had  occurred  to  induce  either  party  to  wish  for  a  change  of 
the  relation  which  had  existed  so  long  of  a  regular  client 
on  one  side  and  an  attorney,  solicitor  and  counsel  on  the 
other,  nor  to  diminish  the  confidence  which  the  former  bad 
always  reposed  in  the  ability  and  integrity  of  the  latter. 
Hence  the  relation  continued  and,  co-extensive  with  it,  th^ 
influence  which  it  is  supposed  to  give. 

In  order  to  relieve  the  defendant  from  the  obligation  which 
this  influence  or  presumption  gives  rise  to,  it  should  be  madO 
to  appear  affirmatively  that,  before  the  transaction  or  dealing 
took  place,  the  employment  had  ceased  ;  and  that  the  rela^ 
tion  was  completely  at  an  end,  so  that  no  influence  could 
rationally  be  supposed  any  longer  to  exist:  18  Vesey  127 
Such  does  not  appear  to  have  been  the  case  in  this  in- 
stance. 

It  is  true,  that  the  defendant's  employment  in  the  business 
of  investing  the  complainant's  money  on  bond  and  mortgage 
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did  not  reqoiro  of  him  to  judge  of  the  vaiae  of  the  property  1S44. 
0a  which  it  should  be  bound  or  of  the  solvency  or  ability  of 
the  borrower  to  pay  the  interest  punctually.  I  am  satisfied, 
£rom  the  testimony,  that  neither  the  defendant's  habits  of 
business  nor  any  thing  which  he  assumed  to  do  in  this  par- 
ticttlau:  instance  led  the  complainant  to  expect  that  he  would 
take  that  responsibility.  Those  were  matters  which  the 
complainant  was  to  judge  of  and  determine  for  himsel  f.  All 
that  would  have  been  required  of  the  defendant,  if  the  loan 
had  been  made  to  a  stranger  or  third  person,  would  have 
been  to  see  that  the  mortgage,  taken  as  security,  was  foun* 
ded  on  a  good  title  ;  that  the  property  was  free  from  charge 
or  incumbrance ;  and  that  the  necessary  papers  were  pre^ 
pared  in  due  form  and  properly  executed.  And  so,  if,  when 
he  made  his  application  to  the  complainant  for  the  money 
on  his  own  account,  he  had  said  to  him :  <'  I  have  mortgages 
of  such  and  such  persons  on  such  and  such  pieces  of  pro- 
perty, of  such  and  such  amounts ;  they  are  founded  on  good 
titles  and  that  I  can  vouch  for,  but  go  yourself  and  examine 
the  property,  ascertain  its  probable  value,  inquire  as  to  the 
standing  of  the  bondsmen  and,  if  you  shall  be  satisfied  that 
Ibe  securities  are  ample  and  sufficient,  then  let  me  have  the 
money  for  them" — in  such  a  case,  he  would  have  stood  free 
in  the  matter.  But  this  he  did  not  do.  Instead  of  putting 
the  complainant  on  inquiry  as  to  those  particulars  and  leav* 
ing  him  to  form  his  own  judgment  of  the  sufficiency  of  the 
securities,  he,  in  the  haste  and  precipitancy  of  the  moment, 
assumed  to  judge  for  him ;  and  gave  no  time  or  opportunity 
for  any  other  determination.  The  fact  of  his  representing 
the  mortgages  as  ''  very  excellent"  and  asking  for  the  money 
at  the  instant  of  sending  the  papers  with  assignments  al- 
ready executed,  were  calculated  to  inspire  confidence  and 
to  disarm  the  complainant  of  all  that  prudence,  foresight 
and  caution  which  he  would  naturally  enough  have  used, 
had  be  been  dealing  in  the  matter  with  a  stranger :  especi- 
ally when  it  was. not  proposed  to  furnish  them  with  any 
collateral  guaranty  for  the  ultimate  payment  of  the  mortga- 
ges. Under  these  circumstances,  it  seems  to  me  not  unrea- 
sonable to  say  that  the  defendant  has  assumed,  perhaps  un- 
consciously^ a  responsibility  beyond  what  would  have  rested' 
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1844.  upon  him  had  be  merely  attended  to  the  putting  out  of  the 
money  to  a  third  person  as  a  matter  of  professional  business 
— a  responsibility  growing  out  of  the  confidential  relation- 
ship  in  which  the  parties  stood  towards  each  other  and  the 
peculiar  manner  in  which  the  transaction  was  brought  about 
and  consummated — not  that  there  was  fraud  or  bad  faith  in 
it — ^not  that  the  defendant  supposed,  at  the  time,  that  any  of 
the  mortgages  were  other  than  "  excellent  securities"  when 
he  thus  spoke  of  them — ^but  because,  if  they  were  not  so, 
there  would  be  a  breach  of  confidence  which  it  is  as  much 
the  policy  of  the  law  and  the  duty  of  the  court  to  guard 
against  and  to  remedy  in  behalf  of  the  client  as  it  is  to  guard 
against  and  redress  a  fraud. 

Having  shown  that  the  law  placed  the  defendant  in  a 
situation  of  responsibility  towards  the  complainant  (his  cli* 
ent)  commensurate  with  the  confidence  that  the  latter  re* 
posed  in  him,  the  next  inquiry  is  :  whether  the  McYickar 
bond  and  mortgage  afibrded  an  adequate  security  for  the 
principal  and  interest  which  it  purported  to  secure  ?  This 
inquiry  must  be  made  with  reference  to  the  time  of  the  as- 
signment and  to  the  subsequent  period  down  to  the  month 
of  May  one  thousand  eight  hundred  and  forty-two,  when 
the  bill  in  the  cause  was  filed. 

I  assume,  for  the  circumstances  of  the  case  require  I 
should,  that  the  complainant  was  entitled  to  securities  which 
^  would  be  ample  for  the  ultimate  payment  of  principal  and 
interest  and  such,  moreover,  as  the  interest  was  regularly 
paid  upon  and  would  continue  to  be  paid  upon  as  it  should 
accrue ;  and  such,  doubtless,  the  defendant  intended  to  give 
him  when  he  assigned  the  several  bonds  and  mortgages. 
The  bond  and  mortgage  in  question,  however,  were  not  of 
that  character.  The  interest  had  not,  in  fact,  been  paid 
upon  the  bond  for  some  time  previously,  although  a  memo- 
randum had  been  made  upon  it  by  the  defendant  showing 
that  the  interest  was  paid  up  to  the  thirtieth  day  of  June  one 
thousand  eight  hundred  and  thirty-eight  That  endorse- 
ment was  founded  in  mistake,  as  the  testimony  shows ;  and 
was  not  made  designedly  to  mislead.  It  also  appears  that 
the  mortgagor  had  become  embarrassed ;  and  had,  as  early 
as  December  one  thousand  eight  hundred  and  thirty-seven, 
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executed  a  bill  of  sale  of  his  personal  property  in  pa3rment  1844. 
of  or  as  security  for  a  simple  contract  indebtedness  he  was 
under  and  that,  in  November  one  thousand  eight  hundred 
and  thirty-eight,  had  ceased  to  meet  his  other  engagements 
as  they  became  due.  So  far,  therefore,  as  the  security  was 
lo  depend  upon  the  individual  and  personal  responsibility 
of  the  mortgagor  and  only  obligor  in  the  bond,  even  for  the 
regular  and  punctual  payment  of  the  interest,  it  had  already 
proved  a  failure.  But  the  mortgaged  lots  were  in  the  hands 
of  subsequent  grantees ;  and  they  were  expected  to  pay  the 
interest.  This  expectation  was  realized  until  the  first  of 
April  one  thousand  eight  hundred  and  forty,  when  that  also 
&iled— the  purchasers  or  those  holding  the  legal  title,  deem- 
ing the  lots,  at  that  time,  of  insufficient  value,  refused  to 
make  any  further  payment  of  interest,  preferring  rather  to 
abandon  them.  In  this  fact,  we  have  some  evidence  of  an 
inadequacy  of  security  in  the  mortgage  as  well  as  in  the 
bond.  There  is  further  evidence  on  that  point  The  testi- 
mony of  a  number  of  witnesses,  experienced  in  the  business 
of  selling  lots  and  acquainted  with  their  market  value  du- 
ring the  period  from  one  thousand  eight  hundred  and  thirty- 
eight  to  one  thousand  eight  hundred  and  forty-two  inclu- 
sive,  prove  that  the  lots  in  question  would  not  have  brought 
the  amount  of  the  mortgage  debt  at  any  time  within  that 
period,  while  other  witnesses  estimate  the  lots  to  be  intrinsi- 
cally worth  the  amount  of  the  mortgage.  But  the  ques- 
tion is,  not  what  the  lots  are  worth  in  the  opinion  of  wit- 
nesses, but  what  would  they  bring  at  auction  on  a  forced 
sale  7  for  this  must  be  the  criterion  of  value  when  the  ade- 
quacy of  a  mortgage  security  is  involved.  That  the  mort- 
gage in  question  was  not,  when  assigned  or  at  any  time 
since  "  an  excellent  mortgage"  is  quite  manifest  To  be  ex- 
cellent, it  should  be  remarkable  for  good  properties — such  as 
having  an  accompanying  bond  of  a  solvent  obligor  who  is 
punctual  in  paying  his  interest  and  covering  property  at  all 
times  of  sufficient  value  to  produce  the  amount  of  the  debt, 
if  sold.  Th  is  mortgage  was  considerably  short  of  that  stand- 
.  ard.  In  the  year  one  thousand  eight  hundred  and  thirty- 
six,  when  the  mortgage  was  taken,  it  was  undoubtedly  good, 

according  to  the  then  estimated  value  of  the  lots.    The  tea- 
Vol.  IV.— 77 
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1841  timony  shoMrs  that  the  defendant  loaned  the  amoont  fof 
which  it  was  given,  in  cash,  and  deemed  it  a  perfectly  safe 
investment ;  and  there  is  no  reason  to  suppose  that  he  knew 
it  to  be  otherwise  in  the  year  one  thousand  dght  hundred 
and  thirty-eight.  But,  at  this  time,  the  lots  had  greatly  de- 
preciated, as  was  the  case  every  where  with  real  estate. 
Added  to  this  was  the  intermediate  insolvency  of  the  mori^ 
gagor.  These  facts,  the  defendant  did  not  stop  to  consider. 
He  acted  hastily  in  inducing  the  complainant  to  take  the 
bond  and  mortgage  for  its  full  amount ;  and  though  innocent 
of  any  intentional  wrong,  he  has  gained  an  advantage  solely 
from  the  confidence  that  was  reposed  in  him — which  the 
pdicy  of  the  law  forbids  he  should  retain. 

The  existence  of  an  assessment  and  of  an  unpaid  tax 
upon  the  lots  at  the  time  the  mortgage  was  assigned,  must 
not  be  lost  sight  of  as  furnishing  an  additional  ground  of 
relief.  The  complainant  never  agreed  to  take  the  mortgage 
with  charges  upon  the  property  which  took  precedence  of 
the  mortgage  debt  so  long  as  they  remained  unpaid ;  and 
the  defendant  was  bound,  by  his  professional  engagement, 
to  inform  him  of  those  charges  before  calling  on  him  to  part 
with  his  money  or  else  to  indemnify  him  for  the  loss.  This 
might  be  a  ground  for  claiming  an  indemnity  merely ;  and 
not  for  rescinding  the  contract  of  assignment. 

It  has  been  contended,  that  the  other  and  principal  gronnd 
of  relief  does  not  require  that  the  transaction  should  be  re- 
scinded, only  that  the  defendant  should  be  held  liable  as 
surety  to  indemnify  and  make.good  any  loss  after  the  re- 
medy upon  the  bond  and  mortgage  has  been  exhausted ; 
and  hence,  that  the  bill  was  prematurely  filed.  I  am  satis- 
fied, however,  that  the  principal  ground  is  one  for  annulling 
the  contract,  so  far  as  concerns  the  McTickar  bond  and  mort- 
gage. Again :  It  is  argued  for  the  defendant  that  the  delay 
in  ofieriog  to  return  the  bond  and  mortgage  amounts  to  a 
waiver  of  the  complainant's  right  to  return  them — ^that, 
having  repeatedly  received  the  interest  from  those  persons 
whose  business  it  was  to  pay  it,  he  has  acquiesced  in  the 
title  by  the  assignment  and  is  now  too  late  in  seeking  to  re- 
ject it.  With  regard  to  the  delay,  it  can  avail  the  defendant 
nothing :  unless  he  could  show  that  it  has  been  prejudicial 
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to  him—which  can  hardljr  be  pretended.  The  bond  and  1844. 
mortgage  were  offered  to  be  returned  as  soon  as  the  com- 
plainant failed  to  obtain  payment  of  the  interest ;  and  there 
was  no  acquiescence  in  the  title  by  which  he  held  them  after  bobbbt*. 
he  discoTeied  the  true  condition  of  things  and  how  he  had 
been  misled  with  respect  to  the  goodness  and  sufficiency  of 
the  securities. 

I  can  perceive  no  good  reason^  therefore,  for  relieving  the 
defendant  from  his  liability  to  take  back  the  bond  and  mort- 
gage and  to  restore  the  money,  with  the  interest  from  the 
time  the  latter  has  remained  unpaid,  namely,  from  the  first 
day  of  April  one  thousand  eight  hundred  and  forty — and  to 
reimburse  to  the  complainant  the  amount  he  has  paid  for 
taxes  and  assessments ;  and  this  to  be  done  on  the  oomplai- 
nant's  reassigning  to  him  the  bond  and  mortgage. 

Decree  accordingly,  with  costs. 


Jones  and  another,  acting  Executors,  &c.  v.  Roberts  and 

Lawrence. 


Where  the  insolrency  of  defendant  L.  is  positively  alleged,  it  will  amount 
to  impertinence  for  defendant  R.  to  undertake  to  show  the  contrary  hj 
hypothetical  statements  and  the  opening  of  long  settled  accoonts  and  ad- 
justed balances. 


A  QUESTION  Upon  an  exception  taken  to  the  answer  of    j^ov,  fg. 
the  defendant  Seth  B.  Roberts  for  impertinence.    The  bill       1844. 
alleged  the  insoWency  of  the  other  defendant  Lawrence ;     -^^^>^^ 
and  this  point  was  met  by  the  defendant  Roberts — as  will  P^^o^tng". 
be  sufficiently  seen  by  a  reference  to  the  opinion  of  the  ExceotUm. 
court. 

Mr.  D.  S.  Jmea^  for  the  complainant 
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1844.  Mr.  D.  P.  HaU^  for  the  defendant  Setb  B.  Roberts. 

joNEi  rp^g  Vice-Chancellor  : — ^The  only  exception  brought 

SOBERT0.  before  me  for  consideration  is  the  exception  for  impertinence 
Jan  6  ^  ^  P^^  ^^  ^^^  answer  of  the  defendant  Roberts  to  the 
1845.'  amendments  of  the  bill.  It  arises  out  of  the  answer  to 
amendment  No.  2.  It  appears  to  me  that  all  such  part  of 
the  answer  which  undertakes  to  show  that  the  defendant 
Lawrence  was  not  insolvent,  notwithstanding  his  failure, 
provided  justice  was  done  him  by  restating  the  accounts 
between  him  and  the  testator's  estate  and  striking  a  large 
balance  in  his  favor  instead  of  a  large  balance  against  him, 
as  was  ascertained  by  Master  McDonald's  report  in  the  year 
one  thousand  eight  hundred  and  thirty-two,  is  impertinent. 
This  accounting,  before  an  officer  of  the  court  and  under 
its  order,  became  final  and  conclusive.  It  established  a 
large  debt  against  the  defendant  Lawrence,  which  he  took 
no  legal  measures  to  shake  off;  and,  in  consequence,  he 
must  be  deemed  to  have  acquiesced  in  its  being  for  ever 
fastened  upon  him.  As  he  cannot,  now.  be  permitted  to 
disturb  that  settlement,  so  neither  can  a  third  person  or 
stranger.  Nor  can  such  an  overhauling  of  the  accounts,  as 
this  answer  sets  up,  be  allowed  in  a  collateral  suit  or  pro- 
ceeding. 

It  is  clear  to  my  mind  that  the  defendant  Roberts  cannot 
be  permitted  to  Show,  in  this  way,  that  the  defendant  Law- 
rence was  not  insolvent  in  the  year  one  thousand  eight 
hundred  and  thirty  four  and  continued  so  to  the  present 
time.  All  this  statement  in  the  answer,  therefore,  is  imper- 
tinent. 

But  the  question  still  is :  whether  the  exception,  as  taken, 
does  not  cover  too  much  ground  ?  The  defendant  insists 
that  it  embraces  words  which  are  fairly  responsive  to  the 
bill  and  ought,  consequently,  to  remain ;  and  that,  if  any 
part  of  the  exception  is  improper,  the  whole  of  it  must  fail. 
Owing  to  the  peculiar  phraseology  of  the  answer  in  the 
16th  folio  and  again  in  folio  41,  it  is  rather  difficult  to 
say  that  there  are  not  some  expressions  of  denial,  meet- 
ing directly  the  alleged  insolvency,  its  continuation  and 
the  defendant's  knowledge  of  it;   but,  in  the  42d  folio, 
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we  are  presented  with  a  denial  on  those  points  so  full  1844 

and  complete  as  to  render  the  previous  passages  unneces-  ^-''^>^^^ 

•ary.    I  shall,  therefore,  concur  with  the  master  and  allow  •^^^"* 

this  exception.  •loccm 

Order  accordingly. 


Slocum  v.  Slocum  and  others. 


H.  Z.,  by  his  will,  gave  the  rents  and  profits  of  his  real  and  personal  estate 
to  his  wife  for  life,  if  she  remained  his  widow ;  bat  if  not,  then,  he  autho- 
rized and  empowered  his  executors  to  let,  sell  or  dispose  of  his  real  estate 
or  such  portion  as  the  major  part  of  them  should  think  proper  in  their 
discretion  and  make  and  execute  conveyances;  and  in  case  his  executors 
should  judge  it  necessary  to  sell  and  dispose  of  such  real  estate  or  any 
part  of  it,  then,  to  place  the  nett  proceeds  at  interest  and  such  interest  to 
be  paid  to  his  wife  for  life.  After  her  death,  the  then  remaining  part  of 
his  estate,  real  and  personal,  was  to  be  converted  into  cash  and  placed  out 
at  interest  for  the  benefit  of  his  son  J.  H.  Z.  and  the  interest  given  to  him 
during  life.  And  after  wife's  death,  he  gave  and  devised  his  estate  to  the 
children  of  his  said  son.  The  son  died  before  the  widow,  leaving  two 
children;  and  the  widow  married  again  and  then  died.  The  executors 
had  not  sold  the  real  estate,  but  leased  it  during  the  widow's  life :  Held, 
that  the  executors  had  a  naked  discretionary  power,  which  they  used  by 
so  leasing  during  the  widow's  life ;  and  as  the  son  died  in  her  life  time, 
their  power  ended  with  her  death :  and  that  which  was  real  estate  went, 
as  such,  to  the  son's  children  and  was  not,  then,  to  be  considered  as  if  con^ 
verted  into  personalty. 


Bill  and  Answer. 

It  appeared  by  the  bill  that  Henrick  Zimmerman  made     Nov.  23. 
his  will  on  the  eleventh  day  of  February  in  the  year  one       1844. 
thousand  seven  hundred  and  eighty-seven,  containing  the   J^T"^^^ 
following  clauses :  "  Third,  I  do  give  and  bequeath  unto  p 
my  said  wife  the  rents,  issues  and  profits  of  all  my  estate,  (j^^^,^. 
both  real  and  personal,  of  what  nature  or  kind  soever,  dur-  jjon. 
ing  her  natural  life,  if  she  so  long  remains  a  widow ;  but  in 
case  my  said  wife  shall  remarry,  then  and  in  such  case  I 
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1844  ^,do  willy  order  and  direct  and  I  do  hereby  antborize  and 
empower  my  said  executors  or  the  major  part  of  them  to 
lease,  let,  sell  or  dispose  of  my  real  estate  or  such  part 

•«^''"-  thereof  as  they  or  a  major  part  of  them  think  proper,  which 
I  leave  wholly  to  their  discretion ;  and  make  and  execute 
good  and  sufficient  conveyances  and  assurances  in  the  law 
to  the  purchasers  thereof— and  upon  the  sale  thereof  or  in 
case  the  same  shall  be  let,  the  proceeds  to  be  applied  as 
hereinafter  directed.  And  upon  the  remarriage  of  my  said 
wife,  I  do  order  and  direct  that  she  deliver  unto  my  said 
executors  or  either  of  them  all  monies,  bonds,  notes  and 
accounts  whatsoever  that  may,  then,  be  remaining  iu  her 
custody  and  possession ;  whereupon  it  is  my  will  and  I  do 
order  and  direct  that  the  rents,  issues  and  profits  of  all  my 
estate,  both  real  and  personal,  be  paid  to  my  said  wife  dur- 
ing her  natural  life.  And  in  case  my  said  executors  shall 
judge  it  necessary  to  sell  and  dispose  of  my  said  real  estate 
or  any  part  thereof,  to  place  the  nett  proceeds  at  interest — 
and  the  interest  be  paid  to  my  said  wife  as  aforesaid. 
Fourthly:  After  the  decease  of  my  said  wife,  I  do  will, 
order  and  direct  that  all  the  remaining  part  of  my  estate, 
both  real  and  personal,  be  converted  into  cash ;  and  that 
the  same  be  placed  out  at  interest  by  the  survivor  or  survi- 
vors of  my  said  executors  for  the  benefit  of  my  said  son 
John  Henrick ;  and  the  interest  arising  therefrom  I  do 
give  and  bequeath  to  my  said  son  John  Henrick  during 
his  natural  life;  but  in  case  my  said  son  John  Henrick 
•hall,  at  any  time,  be  iu  such  a  reduced  situation  that  he 
may  require  further  assistance,  then  and  in  such  case  I  do 
authorize  my  executors  or  the  major  part  of  them,  if  they 
shall  judge  it  expedient  to  advance  to  him  any  sum  of  mo- 
ney that  they  may  think  proper  to  relieve  his  then  present 
necessity.  Fifth :  After  the  decease  of  my  said  wife  all 
my  estate  of  what  nature  or  kind  soever  I  give  and  be- 
queath unto  the  children  of  my  said  son  John  Henriok, 
lawfully  begotten  or  to  be  begotten  and  to  the  survivor  and 
survivors  of  them,  share  and  share  alike,  to'be  paid  to  them 
as  they  respectively  attain  to  the  age  of  twenty-one  years ; 
but  in  case  my  said  son  John  Henrick  shall  have  no  iasoe 
lawfully  begotton  in  two  years  after  the  decease  of  my 
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^  wife,  then,  I  do  will,  order  and  direct  that  my  said  son  John  184i, 
Henriclc  receive  from  my  said  executors  or  Uie  survivor  of 
Ibem  the  whole  remaining  part  of  my  said  estate  to  his  own 
proper  use  and  behoof.  Sixthly :  I  will,  order  and  direct 
that  my  said  wife  have  full  power,  at  her  will  and  pleasure, 
at  any  time  she  may  think  proper,  to  give  to  my  said  son 
the  sum  of  fifty  pounds  currrent  money  of  the  State  of  New 
York.  And  I  hereby  nominate  my  said  wife  to  be  execu- 
trix and  my  friends  David  Grim  of  the  city  of  New  York, 
yeoman,  and  Leonard  Fisher,  peruke-maker,  of  the  said  city 
to  be  executors  of  this  my  last  will  and  testament." 

It  also  appeared  (by  the  bill)  that  the  testator  died  leav- 
ing him  surviving  his  said  son  John  Henrick  Zimmerman 
and  his  said  wife  Anna  Margaretta  Zimmerman.  That 
the  persons  named  as  executrix  and  executors  in  the  will 
proved  the  same.   That  the  said  Ann  Margaretta,  the  widow, 

intermarried  with  one Keyser  and  died  about  the 

nineteenth  day  of  July  one  thousand  eight  hundred  and 
twenty.  That  the  said  John  Henrick  Zimmerman,  previous 
to  the  death  of  the  said  Anna  Margaretta,  departed  this  life 
intestate  a  very  few  days  after  the  death  of  his  father — 
leaving  him  surviving  two  daughters,  namely,  Margaret 
and  Eve.  Margaret  became  the  wife  of  the  complainant 
Daniel  Slocum  and  Eve  was  married  to  William  Reynolds. 
The  bill  charged  that  the  executrix  and  executors  had  not 
sold  the  testator's  real  estate  nor  any  part  of  it  during  the 
lifetime  of  the  said  widow,  nor  had  the  surviving  executors 
done  so  since  her  decease,  nor,  in  any  way,  converted  it 
into  cash,  nor  placed  the  same  out  at  interest  for  the  benefit 
of  the  said  son  John  Henrick  Zimmerman,  nor  invested 
any  proceeds  of  the  same  in  the  manner  and  for  the  pur- 
pose in  the  said  will  directed ;  but  that  it  had  ever  since 
remained  unsold  and  unconverted  and  continued  unapplied. 
That  the  said  surviving  executors  treated  the  land  embraced 
by  the  will  as  real  estate  and  not  as  personalty,  notwith- 
standing the  said  second  marriage  of  the  said  Anna  Mar- 
garetta with  the  said  Keyser ;  and  leased  the  same  for  her 
life,  instead  of  selling  and  investing  the  money  as  (the  com- 
plainant insisted)  the  will  directed.  That  the  said  Wil- 
liam Reynolds  and  Eve  his  wife  and  this  complainant  and 
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1844  Margaret  his  wife,  having  no  counsel  and  being  guided  by 
others  (the  Executors)  did  execute  a  partition  deed  between 
themselves,  dated  the  twelfth  day  of  April  one  thousand 
nocau.  eight  hundred  and  nineteen,  dividing  the  said  land,  being 
lots  in  the  tenth  ward  in  the  city  of  New  York,  between 
them  and  took  possession  accordingly.  The  bill  went  on 
to  show  the  death  of  Reynolds  and  wife  and  of  the  com- 
plainant's wife ;  and  that,  by  the  latter,  the  complainant 
had  the  children  made  defendants  herein — all  of  whom 
were  of  age.  He  insisted  that,  notwithstanding  the  circum- 
stances, the  property  was  to  be  looked  upon  as  personalty ; 
and  prayed  accordingly. 

The  answer  {inter  alia)  insisted  and  submitted  as  fol- 
lows: 

^<  That,  inasmuch  as  the  said  David  Grim  and  Leonard 
Fisher,  being  a  majority  of  the  said  executors,  did,  upon 
the  remarriage  of  the  said  widow  of  the  said  testator,  lease 
the  said  lots  as  is  stated  in  the  said  bill  of  complaint  and 
admitted  in  this  answer  for  the  natural  life  of  the  said 
widow,  they  did  thereby  fully  exercise  the  said  discretio- 
nary power  vested  in  them  by  the  said  testator ;  and  that 
the  said  complainant  has  no  right  to  claim  that  they  should 
have  exercised  their  discretion  differently  and  instead  o( 
leasing  the  said  real  estate  should  have  converted  it  into 
personalty.  And  these  defendants  also  humbly  submit  and 
insist  that,  by  the  true  construction  of  the  said  will,  the 
order  and  direction  to  the  said  testator  that  upon  the  decease 
of  his  said  wife  all  the  remaining  part  of  his  estate,  both  real 
and  personal,  should  be  converted  into  cash  and  the  same  be 
placed  out  at  interest  by  the  survivor  or  survivors  of  the  said 
executors  for  the  benefit  of  his  said  son  John  Henrick  and 
the  interest  given  and  bequeathed  to  his  said  son  John 
Henrick  during  his  natural  life,  were  intended  by  the  said 
testator  solely  and  exclusively  for  the  benefit  of  his  said 
son  ;  and  that,  inasmuch  as  it  is  stated  in  the  said  bill  and 
admitted  in  this  answer  that  the  said  son  John  Henrick  died 
previous  to  the  death  of  the  wife  of  the  said  testator,  so 
that  the  object  of  the  power  to  sell  was  gone,  the  power  it- 
self and  the  right  to  exercise  the  same  were  gone  with  it ; 
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and  that,  accordingly,  the  said  two  grand-danghtefs  of  the       1844. 
said  testator  were  seized  of  the  said  lots  as  real  estate,  free 
and  clear  of  any  power  in  the  said  surviving  executors  or  ex« 
ecutor  to  sell  or  dispose  of  the  same.    And  these  defendants      •locum. 
say  that  the  said  complainant  has  not  alleged  or  shown,  in 
and  by  his  said  bill,  that  he  has  taken  out  letters  of  ad- 
ministration upon  the  estate  of  his  said  wife  Margaret; 
and  they  submit  and  insist  that  if  the  said  estate  of  his 
said  wife  were  to  be  looked  upon  as  personal  and  not  real 
estate,  which,  however,  they  expressly  deny  to  be  the  true 
construction  of  the  said  will,  the  said  complainant  would 
not  be  entitled  to  the  interposition  and  aid  of  this  honora- 
ble court,  except  in  the  capacity  of  such  administrator ;  and 
that  the  want  of  such  letters  is  a  full  bar  to  this  suit  and 
as  to  all  the  relief  sought  for  in  and  by  the  said  bill,  so  far 
as  the  said  suit  and  the  said  relief  relate  to  the  claim  of  the 
complainant  to  have  the  said  real  estate  of  the  said  testator 
converted  into  personal  or  to  have  the  same  looked  upon  in 
equity  as  converted  into  personal  or  to  be  treated  in  any 
manner  as  personal  under  and  by  virtue  of  any  power  or 
powers  in  the  said  wilL    And,  although,  for  the  greater 
satisfaction  of  this  honorable  court,  these  defendants  have, 
in  manner  aforesaid,  fully  answered,  as  they  believe,  the 
charges  made  against  them  in  the  said  bill,  yet,  they,  by  no 
means  waive  any  defence  to  which  they  may  be  entitled 
by  virtue  of  the  said  want  of  such  letters  of  administra- 
tion ;  and  pray  all  benefit  and  advantage  by  means  thereof 
to  which  they  could  be  entitled  by  way  of  demurrer,  plea 
or  otherwise." 

Mr.  Judahj  for  the  complainant. 

Mr.  X  R.  Tovmsend,  for  the  defendants. 

The  y ice-Ohancellor  : — ^This  case  fells  within  the     j)^^  9 
principle  of  the  cases  of  Jackson  v.  Jansen,  6  J.  R.  72,  and       1845. 
Sharpsteen  v.  TiUou,  3  Cow.  661.    The  power  to  sell  and 
convert  the  real  estate  into  money  was  a  mere  naked  power 
in  the  executors — ^not  imperative  on  them,  but  resting  in 
discretion.    They  had  an  election  to  sell  or  not,  on  the 
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1844.  widow's  remarryiDg  or  in  case  the  son  John  Henrick  Zim- 
merman became  entitled  to  the  rents  and  income  during  his 
life.    This  power  was  conferred  for  the  purpose  of  facillta- 

f^'OcuM.  tiQg  the  management  of  the  estate  by  the  executors  during 
the  two  successive  life  estates*  As  the  son  died  before  the 
mother,  one  object  of  the  power  failed;  and  during  the 
mother's  life  they  did  not  find  it  necessary  or  advisable  to 
exercise  the  power  of  sale.  When,  therefore,  on  the  death 
of  the  widow,  the  property  came  to  the  two  daughters  of 
John  Henrick  as  devisees  of  the  remainder,  it  came  to  them 
as  real  estate  and  so  it  was  treated  by  the  two  daughters 
and  their  husbands  in  the  deed  of  partition.  When  the 
grand-mother  died,  there  was  no  longer  any  existing  pur- 
pose or  object  of  selling  and  converting  the  realty  into  per- 
sonalty. In  order  to  work  out  the  right  which  the  complai- 
nant's bill  seeks  to  establish,  it  must  appear  that  the  con- 
version was  intended  for  the  purposes  of  the  will  and  like- 
wise for  all  intents  and  purposes  whatsoever :  Leigh  and 
Dalzell,  128 ;  lb.  136,  137. 

I  am  clearly  of  opinion  that  the  property  did  not  come  to 
Mrs.  Siocum  and  Mrs.  Reynolds  impressed  with  the  cha- 
racter of  personalty ;  and  that  the  complainant  is  not  enti- 
tled to  have  it  so  considered. 

Decree,  dismissing  the  bill,  with  costs. 
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Wkstervelt,  Jr.  v.  Haff  and  others. 


Even  thoiigh  an  appeal  fh>m  a  decree  made  by  the  rice-chancellor  may 
affect  on  justly  a  third  party  (defendant)~a8  where  a  first  mortgagee  is 
fally  recognized,  but  ihe  mortgagor  appeals  so  as  to  cover  the  phraseo- 
logy which  applies  to  his  security  and  payment  and  obtains  a  stay— the 
vice-chancellor  cannot  relieve  him :  he  must  apply  to  the  chancellor. 


Bill  of  foreclosure.    A  mortgage  for  $1000  had  been    Dee.  26, 
made  to  the  complainant  by  the  defendants  John  P.  Haff      1844. 
and  wife  on  certain  undivided  real  estate  and  a  part  of  which  pf^)^^ 
estate  was  known  as  No.  38  McDougall  street,  New  York.  Avpeal.  * 
A  prior  mortgage  had  been  executed  hj  the  same  parties  on  Jurisdio- 
the  last  mentioned  property  to  Francis  W.  Speck,  who  was  tion. 
made  a  defendant  and  had  put  in  an  answer  and  who  was  Mortgage* 
recognized  as  a  prior  incumbrancer  as  to  No.  38  McDougall 
street. 

A  decree  for  sale  had  been  obtained ;  and  in  it  would  be 
found  the  following  passages : 

« It  ia  ordered^  adjudged  and  decreed  and  this  courts 

hy  virtue  of  the  power  and  authority  therein  vested^  doth 
order  J  adjudge  and  decree  that  the  said  fnortgage  to  the  said 
complainant  for  $1000  became  and  was  a  good  and  valid 
lien  in  equity  upon  the  said  two  lots  numbers  185  Prince 
street  and  38  McDougall  street^  more  particularly  described 
in  the  bill  of  complaint  in  this  cause  and  also  hereinafter 
described  upon  the  purchase  by  and  the  conveyance  ta  the 
said  John  P.  Haff  of  the  same  as  aforesaid  and  that  the 
same  is  a  prior  lien  in  equity  to  the  said  mortgage  of  the 
said  defendant  Abigail  Haff  for  the  sum  of  $1450.  And 
that  the  said  complainant  is  entitled  to  the  payment  of  the 
principal  and  interest  dus  on  the  said  bond  and  mortgage 
out  of  the  said  last  mentioned  lots  Nos.  185  Prince  street 
and  38  McDougall  street  after  the  satisfaction  of  the  said 
mortgages  to  the  said  defendants  Francis  W,  Speck  and 

Hiram  WalwortK^ ''  (decreed)  that  all  and  singular 

the  said  premises  Nos.  185  Prince  street  and  38  McDougall 
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1844.  Btreet  meniioned  and  described  particularly  in  the  said  bill 
and  hereinafter  also  particularly  described  or  so  much  there- 
of as  may  be  sufficient  to  raise  the  amount  to  be  reported 
due  to  the  said  complainant  and  the  said  defendants  for 
principaly  interest  and  costs  in  this  cause  and  which  may  be 
sold  separately  without  material  injury  to  the  parties  inte- 
rested be  sold  at  public  auction^  ^c."  " and  that  the 

said  m^jLster  pay  to  the  said  Francis  W,  Speck  or  his  soli- 
citor, out  of  the  proceeds  of  the  sale  of  the  said  lot  No.  38 

McDougcM  street  J  ^c^ **  and  out  of  t^e  balance  of  the 

proceeds  of  the  sale  of  the  said  two  lots  38  McDougall  street 

4*c.  remaining  to  pay  to  the  complainant,  4*c." "  and 

that  he  bring  the  surplus  m^meys  arising  from  the  said  sale 
{if  any  there  be)  into  court  without  delay  to  abide  the  further 
order  of  the  court,** 

The  mortgagor,  John  P.  Haff,  appealed  from  the  decree 
after  the  master  had  advertised  a  sale,  such  appeal  embrac- 
ing the  parts  we  have  above  given ;  and  it  was  so  taken 
as  to  cause  a  stay.  The  defendant  Francis  W.  Speck  now 
presented  a  petition  ;  and  therein  prayed  that  so  much  of 
the  decree  as  was  unappealed  from  might  be  enforced  ;  that 
the  property  No.  38  McDougali  street  might  be  sold  by  a 
master ;  and  that,  out  of  the  proceeds  of  the  sale,  the  master 
pay  the  petitioner — and  all  balance  abide  the  event  of  the 
appeal. 

Mr.  H.  M.  Western^  for  the  petitioner. 
Mr.  jR.  TenBroeck^  for  the  complainant. 

Jan.  6,  The  Yice-Chancellor  : — The  defendant,  Francis  W. 

1846.  Speck,  must  apply  to  the  chancellor  to  dismiss  the  appeal, 
so  far  as  it  is  taken  from  that  part  of  the  decree  which  di- 
rects a  sale  of  the  premises  No.  38  McDougall  street ;  for,  as 
to  that  portion  as  well  as  other  parts  appealed  from,  I  am 
apprehensive  the  appeal  operates  as  a  stay  by  virtue  of  the 
86  S  section  of  the  statute  relating  to  appeals.  At  the  same 
time,  I  certainly  think  it  ought  not  to  have  the  effect  of  de- 
laying Mr.  Speck  in  the  recovery  of  his  mortgage  debt ;  but 
still  I  see  no  other  course  for  him  to  take,  except  that  of  ap* 
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plying  to  the  chancellor  to  dismiss  the  appeal  so  far  as  it      1844. 
stands  in  the  way  of  a  sale  for  his  benefit.  —^-v-^i^ 

TAN  CORT 
TAN  CORT. 


Van  Cort  v.  Van  Cobt. 


On  an  application  for  a  new  trial  of  a  feigned  issue  in  a  divorce  suit,  the 
affidavits  brought  before  the  court  on  both  sides  are  to  be  taken  together 
to  ascertain  whether  there  is  a  ground  for  disturbing  the  verdict  within  any 
principles  governing  courts  on  the  granting  new  trials  in  such  cases ;  and 
if  not,  then  the  only  consideration  for  the  court  is,  whether  the  judge,  on 
the  trial,  erred  in  admitting  or  rejecting  testimony  or  in  giving  any  direo- 
tions  or  in  any  law  points  whereby  injustice  has  been  done.' 

Although  witnesses,  on  a  feigned  issue,  have  been  examined  to  matter  fi> 
reign  to  the  issue  and  they  have  been  excepted  to,  yet  if  no  use  is  after- 
wards made  of  their  testimony,  it  is  to  be  presumed  that  it  has  not  influ- 
enced the  jury  and  will  not  be  ground  to  disturb  the  verdict. 

Where  a  witness  has  been  examined  and  cross-examined,  it  is  in  the  discre- 
tion of  the  judge  to  permit  the  cross-examination  to  be  resumed.  The  re- 
fusal is  not  a  ground  for  a  new  trial,  unless  the  defendant  can  show  he  has 
lost  the  benefit  of  material  disclosure. 

On  a  feigned  issue  in  an  adultery  case,  the  husband  of  the  woman  with  whom 
the  defendant  is  charged  to  have  had  connection  is  a  competent  witness. 

After  the  evidence  of  a  woman,  alleged  to  have  been  the  adulteress,  was 
through,  other  witnesses  were  brought  to  prove  her  conversations  and  de- 
clarations touching  some  or  the  matters  she  had  been  examined  about  and 
involving  her  conduct  and  that  of  the  defendant  charged  with  the  adulte- 
ry :  Heldf  that  their  introduction  was  not  improper. 


This  suit  came  before  the  court  on  a  case  for  a  new  trial    Dm.  11, 
at  law  of  a  feigned  issue.    The  bill  was  for  a  divorce  by  a      1^)  24. 
wife.  Eliza  Van  Cort,  against  the  defendant,  Charles  J.  Van       1844. 
Cort,  on  the  ground  of  adultery.    The  jury  had  found  that  /iT^I^ 
the  defendant  had  committed  adultery.    The  decision  of  the  AduUery. 
court  contains  sufficient  of  the  facts.  Feigned 

issue. 

Mr.  A.  J.  Spooner  and  Mr.  Whitings  for  the  defendant      ^^^  ^'^• 

Mr.  J.  Dikeman  and  Mr.  Greenwood^  for  the  complai* 
nant. 


TAN   CORT 

V. 
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1844.  The  Vice-chancellor  : — On  the  testimony  presented, 
I  am  well  satisfied,  as  the  circuit  judge  was,  that  it  warrant- 
ed the  conclusion  of  the  jury ;  and,  therefore,  that  the  ver- 

TAK  CORT.    c[ict  is  not  to  be  set  aside  on  any  ground  of  want  of  evidence 
Mav  14    ^  support  or  of  a  preponderance  of  proof  against  it 

1845.  ^  ^^i  likewise,  satisfied  that  the  affidavits  got  up  for  the 
purpose  of  aiding  the  motion  for  a  new  trial,  especially  when 
taken,  as  they  must  be,  in  connection  with  the  opposing  pa- 
pers, do  not  furnish  a  sufficient  ground  for  disturbing  the 
verdict.  They  do  not  show  surprise,  accident,  the  miscon- 
duct of  a  witness  or  of  the  opposite  party  in  preventing  a 
fair  trial  or  newly  discovered  evidence  within  any  acknow- 
ledged principle  governing  the  court  in  granting  new  trials 
for  such  causes.  If,  then,  the  defendant  is  entitled  to  a  new 
trial,  it  must  be  because  the  judge  erred  m  admitting  or  re- 
jecting evidence  on  the  trial  or  in  the  directions  he  gave  in 
relation  to  some  point  of  law  by  which  injustice  has  been 
done  to  the  defendant  and  an  unrighteous  verdict  obtained. 

The  first  objection  relied  upon  is :  to  the  testimony  given 
on  the  trial  by  the  two  police  officers  Stewart  and  Joseph. 
Their  testimony  certainly  appears  to  have  been  foreign  to 
the  case  and  entirely  immaterial  to  the  issue.  It  was,  for 
that  reason,  excepted  to ;  but,  as  no  use  was  afterwards  at* 
tempted  to  be  made  of  the  testimony,  by  connecting  the  par- 
ties or  either  of  them  with  the  fact  proved  by  these  two  wit- 
nesses, it  may  fairly  be  presumed  to  have  had  no  influence 
whatever  on  the  minds  of  the  jury.  The  objection  was,  not 
to  the  competency  of  those  men  as  witnesses,  but  to  their 
testimony  after  it  had  been  given ;  and  it  does  not  appear 
but  that  the  defendant  had  the  full  benefit  of  his  objection. 
Hence,  it  is  not  a  ground  for  interfering  with  the  verdict 

The  next  objection  taken  on  the  trial  was,  that  the  defend- 
ants were  not  permitted  to  resume  the  cross-examination 
of  Lyon,  a  witness,  after  his  examination  on  both  sides  had 
been  closed.  I  consider  that,  after  what  had  been  done,  it 
was  a  matter  resting  in  the  discretion  of  the  judge  to  permit 
or  not — as  he  might  think  proper^— the  examination  of  the 
witness  to  be  resumed  ;  and  that  his  refusal  to  allow  it  is 
not  a  ground  for  a  new  trial,  unless  the  defendant  could 
show  that  he  had  lost  the  benefit  of  some  material  disclosure 
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which  the  witness  was  prepared  to  make.    It  is  only  where       1844. 
a  party  is  materially  or  injuriously  affected  by  an  infringe- 
ment of  the  rules  of  evidence  or  by  the  improper  admission 
or  shutting  out  of  testimony  that  the  court  feels  itself  bound     TAvcoftT. 
to  interfere  with  a  verdict  which  is  in  other  respects  unob* 
jectionable :  WiUoughby  v.  Camstock,  3  Hill's  R.  389. 

The  next — and  the  most  important  point  presented  by  the 
case  for  consideration — is :  as  to  the  admissibility  of  Osborn, 
the  husband  of  the  woman  with  whom  the  defendant  was 
charged  to  have  committed  the  adultery  in  question,  as  a 
witness  to  prove  the  adulterous  intercourse,  notwithstanding 
the  objection  that,  if  his  testimony  should  tend  to  fasten  the 
charge  upon  the  defendant,  it  would,  at  the  same  time,  im« 
plicate  bis  own  (the  witness's)  wife  as  an  adulteress? 

The  objection  to  the  admissibility  of  Osborn  as  a  witness 
does  not  rest  on  any  supposed  or  supposable  interest  in  the 
suit,  for  neither  he  nor  his  wife  were  parties.  Nor  does  it 
rest  on  the  ground  that  his  testimony  could  be  used  in  any 
collateral  action  which  he  might  bring  against  his  wife  for 
a  divorce  or  against  the  defendant,  Van  Cort,  for  criminal 
conversation  with  her — or  that  the  record  of  Van  Cort's  con* 
viction  of  the  adultery  in  this  suit  of  his  wife  against  him, 
founded  wholly  or  partially  on  the  testimony  of  Osborn, 
would  avail  the  latter  as  evidence  in  any  such  collateral 
suit  or  proceeding  he  might  think  proper  to  institute.  But, 
the  objection  against  him,  as  a  witness,  is :  that  the  policy 
of  the  law  forbids  that  a  husband  or  a  wife  should  ever  be 
allowed  to  give  evidence  which  may  criminate  or  even  tend 
to  criminate  each  other.  This  was  the  rule  as  laid  down  in 
the  case  of  The  King  v.  Cleviger,  2  T.  E.  263 ;  but  when 
it  came  under  discussion,  in  one  or  two  subsequent  cases, 
before  the  same  court,  it  was  acknowledged  to  be  too  broadly 
stated  and  has  not  been  followed  to  the  full  extent :  2  Star* 
kie's  Ev.  71 0 ;  1  Phillipps's  Ev.  79,  80.  And  in  Cowen  and 
Hill's  notes  to  Pbillipps,  4  vol.  1656,  it  is  remarked,  with  re- 
ference to  all  the  later  decisions  on  the  point,  that  the  notion 
c{  snch  testimony  being  inadmissible  from  policy  seems  to 
be  pretty  much  given  up  in  England :  and  see  further  on  the 
•abject :  T%e  King  x.  The  InhabUants  of  Boothwickj  2 
Barn.  d&  Adolpbus,  639  and  The  King  v.  The  Inhabikme 
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1844  of  all  SaintSj  Worcester,  6  Maule  &  Selwyn^  194.  And 
firom  this  last  case  it  will  appear  that  a  wife  may  be  receiv- 
ed to  prove  facts  going  to  show  the  criminality  of  the  has- 
vANooET.  band,  provided  her  testimony,  thus  given,  will  not  be  evi- 
dence to  afiTect  him  in  a  prosecution  afterwards. 

It  seems  to  me,  however,  that  it  might  involve  consequen- 
ces of  too  serious  a  character  to  domestic  peace  to  adopt  that 
as  the  rule  in  all  cases.  But,  be  that  as  it  may,  the  present 
case  is  not  oneTwhere  the  husband  was  called  upon  to  prove 
matters  which  went  to  criminate  the  wife.  Adultery  is  not, 
at  common  law  nor  by  the  statute  laws  of  New  York,  a  cri- 
minal offence  indictable  and  punishable  as  such.  And 
the  rule  which  excludes  a  husband  or  a  wife  from  testi- 
fying against  each  other  in  a  suit  or  action  where  neither 
of  them  is  a  party  or  interested  in  the  general  result,  so 
as  to  disqualify  them  from  being  sworn  as  witnesses  at  all, 
is :  that  they  may  be  allowed  to  prove  any  fact,  provided  the 
evidence  they  are  called  on  to  give  does  not  directly  crimi- 
nate the  other  or  lead  to  a  criminal  charge  and  the  arrest  or 
apprehension  of  the  other :  2  Starkie,  709.  On  an  indict- 
ment for  adultery,  where,  by  the  lex  loci,  it  is  made  an  in- 
dictable offence,  the  husband  of  the  woman  with  whom  the 
crime  is  alleged  to  have  been  committed  cannot  be  a  wit- 
ness for  the  prosecution  :  The  State  v.  Gamer ,  1  Root,  485 ; 
S.  P.  Wharton's  Digest,  266.  But  that  cannot  be  the  rule 
here,  in  New  York.  I  must  hold,  therefore,  as  did  the  circuit 
judge,  that  Osborn  was  a  competent  witness ;  and  that  it 
was  admissible  for  him  to  testify  as  he  did,  although  his 
testimony  implicates  his  wife  in  the  charge  of  adultery  but 
which  was  not  criminating  her  in  a  legal  sense  and  especi- 
ally as  the  testimony  he  gave  and  the  record  of  the  convic- 
tion which  may  follow  will  not  avail  him  as  evidence  in 
any  suit  or  proceeding  he  may  undertake. 

One  other  objection  remains  to  be  noticed.  After  Mrs. 
Osborn  had  been  examined  as  a  witness  on  the  part  of  the 
defendant  and  had  been  cross  examined,  some  other  wit- 
nesses were  asked  as  to  her  conversations  and  declarations 
which  they  had  heard  her  make  touching  some  of  the  mat- 
ters she  had  testified  about  and  which  were  pertinent  to  the 
issue,  involving  as  they  did,  not  only  the  defendant's  con- 


YICE-CHANCELLOR'S  COURT.  625 

dact  but  her  own.  This  sort  of  evidence  was  the  subject '  1846. 
of  an  exception  on  the  trial.  It  seems  to  me,  however,  that 
there  was  nothing  improper  in  it ;  and  I  believe  th^t  no  mie 
of  evidence  was  violated  by  permitting  such  inquiries  to  be 
made.  Mrs.  Osbom's  conduct  had  been  the  subject  of  in- 
quiry and  remark  throughout  the  trial,  as  well  as  the  d^n- 
dant's — and  necessarily  so.    It  was  a  part  of  the  res  gesta. 

New  trial  denied. 


Garr,  administrator,  &c.  v,  Ogoen  and  others. 


Where  an  order  pro  amfesto  is  set  aside  as  to  non-resident  defendants  by  the 
court — and  they  have  time  "  to  answer,"  they  may  interpose  a  demurrer 
within  the  time  so  allowed.  It  places  them  in  the  same  situation  as  a  de- 
fendant who  is  under  the  usual  order  to  answer  in  forty  days. 


The  bill  had  been  taken  as  confessed,  on  an  advertise-    Jan.  13, 

ment  against  the  defendants  as  non-residents ;  but,  on  mo-       1846. 

tion  of  counself  the  order  pro  confesso  was  set  aside  and  the  ^"^^^^I^^ 

defendants  were  allowed  leave  "  to  put  in  their  answer  to  ^  ' 

the  said  bill  within  thirty  days  from  the  making  of  the  ^^^  ^im^' 

order  aforesaid,  on  payment  of  costs."    The  defendants,  to  rum^resi- 

then,  put  in  a  general  demurrer.    Motion  made  to  take  it  dent  defen- 

off  the  files.    The  costs  had  been  paid.  A^*'  ^o 

answer. 

Mr.  Oarr,  for  the  complainant. 

Mr.  Henry  P.  Edwards^  for  the  defendants. 

The  Yice-Chancellor  : — This  is  not  the  case  of  an 
extension  of  the  order  to  answer  and  therefore  governed  by 
the  practice  under  the  126th  nile.  The  defendants  had 
been  proceeded  against  as  non-residents ;  and,  on  not  ap- 
pearing, the  bill  was  taken  pro  confesso.    They  then  applied 

to  be  let  in  so  as  to  make  their  defence.    Their  notice  of 
Vol.  IV.— 79 
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J846.  *  motion  was,  that  their  default  and  the  order  taking  the  bill 
as  confessed  should  be  set  aside  and  that  they  have  leaye 
to  come  in  and  defend  the  suit,  &c.  And  the  motion  was 
granted  by  setting  aside  the  order  pro  confesso  and  giving 
them  leave,  within  thirty  days,  to  put  in  their  answer  to  the 
bill.  This  order  to  answer  in  thirty  days  is  analogous  to 
an  order  of  course  which  may  be  entered  in  accordance 
with  the  appearance  that  a  defendant  answer  the  bill  in 
forty  days,  d&c.  Such  an  order  is  peremptory,  in  terms, 
for  it  directs  that  the  defendant  put  in  his  answer  or  that  the 
bill  be  taken  as  confessed  or  that  an  attachment  issue  (when 
a  discovery  is  necessary);  and  yet,  notwithstanding  the 
threat  of  an  attachment  for  not  answering,  the  defendant 
may  plead  or  may  demur  to  the  whole  bill,  without  incur- 
ring a  contempt  of  the  court.  The  present  thirty  days  order 
granted  on  motion,  is,  in  effect,  to  take  the  place  of  an  order 
of  course  under  the  24th  rule ;  and  the  defendants  were, 
therefore,  at  liberty  to  demur,  as  they  have  done. 

The  motion  to  take  the  demurrer  off  the  files  must  be  de- 
nied ;  but,  as  this  is  a  point  of  practice  about  which  solici- 
tors might  very  honestly  differ,  I  shall  leave  each  party  to 
bear  his  and  their  own  costs  of  the  motion.  * 
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1845. 

COWKAM 

Cowman  v.  Kingsland  and  others.  eincwlbt. 


A  ifefendant  at  lav  interposed  usary  and  affixed  an  affidarit  to  his  pleas, 
.  with  a  seenung  viev  to  examine  the  plaintiff  under  the  statute^  but  such  ' 
affidavit  was  not  deemed  sufficient  to  meet  the  views  of  the  act:  and  a 
verdict  and  judgment  were  had  against  him :  Hdd^  that  he  was  too  late 
to  come  into  this  court  for  relief. 
This  court  will  not  interfere  with  a  judgment  at  law,  where  a  bill  of  disco- 
very could  have  been  filed,  on  the  ground  that  the  defendant  therein  caA 
now  (on  account  of  a  discharge  under  the  bankrupt  act)  have  the  use  of 
his  co-defendant  as  a  witness  to  prove  his  case. 


Demurrer   interposed  by  the  defendants    Daniel   C.     Jan,  1^ 
Kingsland  and  Ambrose  C.  Kingsland.  1846. 

The  complainant,  Augustus  T.  Cowman,  had  come  into   j.^'T^T^ 
this  court,  by  his  bill,  after  an  unsuccessful  defence  of  usury  tv'       ^' 
in  the  supreme  court  against  certain  bonds  founded  on  a  Jadsfnevd 
loan.    The  facts  at  law  will  be  found  in  the  case  of  Kings-  at  Law. 
land  V.  Cowman^  5  Hill's  Rep.  608.    It  will  be  seen  there  BiU  of 
that  the  complainant  (defendant  at  law)  was  not  allowed  to  discovery. 
examine  the  plaintiffs  to  prove  the  usury  set  forth  in  the 
notice  annexed  to  his  pleas,  for  the  reason  that  the  truth  of 
such  notice  was  not  sworn  to  in  positive  terms  ;  and  that  a 
verdict  was  rendered  against  him  and  his  co-defendant 
Eccles  Gillender  for  eight  thousand  dollars  of  debt,  besides 
damages  and  costs.    The  complainant  had  also  endorsed  a 
promissory  note  made  by  Gillender  for  payment  of  interest 
due  on  the  loan,  which  had  matured  and  remained  unpaid. 

After  stating  all  this,  the  bill  went  on  to  show  that  judg- 
ment liad  been  perfected  on  the  verdict  and  an  execution 
had  been  issued  and  a  large  amount  of  real  estate  levied  on ; 
that  the  said  co  defendant  at  law,  Eccles  Gillender,  who  had 
a  full  knowledge  of  the  charges  of  usury,  had  now  taken 
the  benefit  of  the  bankrupt  act  and  he  had  obtained  his  dis- 
charge and  certificate  thereunder.  That  he,  the  said  Gil- 
lender, had,  since  the  said  trial  at  law,  become,  by  means  of 
the  said  discharge  lEind  certificate,  wholly  disinterested  in  the 
controversy  in  the  said  suit  at  law  and  in  this  bill  and  was 
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1845.  a  eompeteot  witness  for  the  complainant  in  the  present  soH 
and  that  the  said  complainant  could  now  prove,  by  the  said 
Gillender,  his  defence  of  usury  to  the  said  bonds.    Prayer^ 

KJifosLAMo.  that  the  said  defendants  Daniel  G.  Kingsland  and  Ambrose 
C.  Kingsland  might  be  decreed  to  cancel  and  dischai^  the 
judgment  at  law  and  repay  whatever  the  complainant  might 
have  heretofore  paid  on  account  of  the  loan  or  for  costs,  &c. 
The  complainant  waived  an  answer  under  oath. 

Mr.  L.  B.  Woodruff  for  the  defendants,  in  support  of  the 
demurrer. 

Mr.  Lord^  for  the  complainant. 

Jan.  12,        The   Yice-Chancellor. — ^The  bill  contains  enough 

1846.  upon  its  face  to  affect  the  bonds,  on  which  the  judgment  has 
been  recovered,  with  usury.  But  the  question  is,  whether 
the  complainant  is  not  too  late  in  seeking  relief  in  this  court 
after  trial  and  judgment  against  him  at  law  in  the  action  on 
the  bonds? 

It  is  the  principal  ground  of  the  demurrer  that  the  com- 
plainants, having  failed  at  law  with  a  defence  which  was 
a  legal  and  available  one  there,  cannot  seek  relief  in  this 
court  on  the  same  ground. 

In  Norton  v.  Woods^  6  Paige's  C.  R.  251,  S.  C.  on  appeal, 
22  Wend.  620,  the  chancellor  has  laid  down  the  doctrine, 
from  a  number  of  former  cases  in  this  court  and  in  the  Eng* 
lish  chancery,  that  a  party,-  having  a  legal  defence,  must 
avail  himself  of  it  in  a  suit  at  law — even  by  the  filing  of  a 
bill  of  discovery  for  evidence,  if  he  cannot  avail  himself  of 
facts  in  any  other  way.  If  he  omits  to  do  so  and  does  not 
render  a  satisfactory  excuse  for  not  resorting  to  such  a  bill 
in  the  first  instance,  the  court  will  not  relieve  him  from  the 
consequences  of  his  neglect  or  omission  after  a  judgment  has 
been  obtained. 

In  the  case  of  Norton  v.  Woods^  supra,  it  appeared  that  the 
complainant  had  been  deprived  of  the  testimony  of  the  only 
person  who  knew  the  facts,  by  his  being  a  party  plaintiff  in 
the  suit  at  law  and,  therefore,  not  admissible  as  a  witness, 
although  otherwise  disinterested  ;  and,  moreover,  a  bill  of 
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diflcovery  would  have  availed  nothing.  Hence  the  propriety,  1846. 
in  that  case,  of  a  resort  to  the  court  of  chancery  after  judg- 
ment for  relief.  But  the  case  in  hand  is  different.  Here,  a 
bill  of  discovery,  in  the  first  instance,  would  have  been  avail-  xiitoslahd. 
able.  The  facts  were  within  the  knowledge  of  the  plaintiff 
in  the  court  of  law  and  might  have  been  obtained  prepara- 
tory to  a  trial.  It  is  true,  that  another  mode  of  obtaining  a 
discovery  of  usury  is  authorized  by  the  statute,  namely,  of 
putting  the  plaintiff  upon  the  stand  as  a  witness.  This,  the 
complainant  attempted  to  do ;  but  it  failed — either  because 
he  could  not  or  did  not  make  the  necessary  and  proper  af- 
fidavit to  entitle  him  to  put  the  plaintiff  on  the  stand  as  a 
witness.  If  he  could  not  make  a  sufficient  affidavit  for  that 
purpose,  he  must  be  supposed  to  have  known,  beforehand, 
that  he  could  not ;  and  that  being  so,  he  should  have  resort- 
ed to  his  bill  of  discovery.  If  he  could  have  made  the  pro- 
per affidavit  and  did  not,  it  was  his  own  folly  or  negligence ; 
and  the  omission  in  such  a  case  presents  no  ground  of  ex- 
cuse. It  is  true  that  the  complainant  has,  now,  in  this 
court,  a  competent  witness  in  Gillender  to  prove  the  usury, 
whose  testimony  he  could  not  have  had  on  the  trial  at  law ; 
and,  therefore,  he  waives  a  discovery  from  the  defendants 
in  this  bill.  But  the  competency  of  Gillender,  as  a  witness 
now.  does  not  excuse  the  omission  of  not  filing  a  bill  of  dis** 
covery  before  the  trial. 

I  find  no  precedent  for  granting  anew  trial  because  a  pef'- 
son  has  become  competent  to  prove  facts  constituting  a  de- 
fence since  the  trial,  when  the  party  could  have  had  the 
benefit  of  the  same  facts  upon  a  bill  of  discovery  before  the 
trial. 

The  case  of  Mclntire  v.  Mancius,  16  J.  R,  692,  has  been 
mentioned ;  but  it  is  not  an  analogous  case;  and  Cowman 
V.  Lovett  (M.  S.  opinion  of  V.  0.  Nov.  6/ 1843),  which  has 
been  referred  to,  was  a  case  of  a  bill  filed  for  discovery  before 
a  trial  at  law ;  and,  in  that  respect,  different  from  the  pre- 
sent 

There  may  be  a  very  great  hardship  in  leaving  this  com- 
plainant liable  to  pay  the  judgment ;  but  I  do  not  see  that 
there  is  any  help  for  him. 

With  respect  to  the  promissory  note  spoken  of  in  the  bill 
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and  prayed  to  be  surrendered  and  cancelled,  the  complai- 
nant stands  in  no  need  of  the  aid  of  this  cou^t.  The  note 
is  past  due  and  if  ever  an  action  is  brought  on  it,  be  can 
now  make  a  good  defence  at  law. 

Order,  that  the  demurrer  be  allowed ;  and  bill  dismissed, 
with  costs. 


Wilkes  v,  Wilkes. 


Where  a  written  instroment  of  a  former  closed  indebcednefis  remains  in 
adverse  hands,  but  no  right  of  action  or  claim  in  equity  exists  upon  it, 
this  court  will  not  require  it  to  be  given  up.  Equity  exercises  its  power 
to  cause  written  instruments  to  be  delivered  up  only  under  special  cir- 
cnmstances.  A  fear  of  suit  is  not  enough,  as  testimony  could  be  perpe- 
tuated; nor  a  charge  of  its  affecting  credit  if  shown  about,  where  such 
credit  is  not  mercantile. 


Jan.  16. 
1845. 

Pleading. 
Bill  to  de- 
liver up 
im'itten  in- 
strtitnent. 
Demurrer, 
JurisdiC" 
tiwu 


Demurrer  to  Bill. 

The  complainant,  by  bis  bill,  showed  that  in  the  month 
of  March  one  thousand  eight  hundred  and  thirty-six,  he, 
in  conjunction  with  Henry  Wilkes,  Horatio  Wilkes  and 
Peter  Seton  Henry,  purchased  of  Samuel  B.  Schieffelia 
fiflv-ona  ^  of  land  at  Manhattanville  for  twenty  thou- 
(and  four  biinii^  dollars ;  and  the  title  was  conveyed  to 
the  said  HoTutio  Wilkes,  to  hold  one  undivided  third  part 
thereof  in  tru^'fqr  ,the  complainant  and  the  remaining  third 
parts  for  the  said ;  Heiiry  Wilkes,  Peter  Seton  Henry  and 
himself,'  in  equal  shares,  subject  to  a  mortgage  of  four  thou- 
sand &ve  hundred  aud  fifty  dollars  previously  charged  upon 
the  same,  which  was  u>  be  assumed  by  the  buyers.  That, 
of  the  residue  of  the  purchase  money,  seven  thousand  six 
hundred  and  fifty  dollars  was  secured  with  interest  to  the 
said  Schiefielin  by  the  bond  and  mortgage  of  the  said  Ho* 
ratio  Wilkes ;  that  this  mortgage  debt  was  distributed  so 
that  Henry  Wilkes  was  to  pay  or  be  charged  with  two 
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tbouiaad  fire  hundred  and  thirty-Uiree  doll&n  and  thirty- 
three  cents,  Horatio  Wilkes  with  one  thousand  nine  bun* 
dred  and  aix  dollars  and  ninety-one  cents,  the  said  Peter 
SetOD  Henry  with  four  thousand  five  hundred  and  thirty? 
three  dollara  and  thiny-thrae  cents  and  the  complaioftnt 
wiih  three  thousand  two  hundred  and  twenty-six  dollars 
and  forty-three  cents ;  and,  on  payment  of  their  proportions 
of  the  said  mortgage  debt,  with  interest,  they  were  to  be 
held  entitled  respectirely  to  their  several  agreed  proportions. 
That,  as  to  the  complainant's  one-third  of  the  consideration 
money  ($6,S0U)  he  paid  at  the  time  of  the  purchase  and  by 
means  of  certain  conveyances  four  thousand  two  hundred 
dollars,  leaving  a  balance  of  two  thousand  six  hundred 
dollars ;  but,  by  a  private  arrangement  between  the  said 
tforatio  Wilkes  and  the  complainant,  it  was  agreed  that  the 
latter  should  assume  in  addition  to  the  two  thousand  six 
hundred  dollars,  the  further  sum  of  six  hundred  and  twen- 
ty-six dollars  and  forty-three  cents  on  account  and  as  other 
part  of  the  said  mortgage  debt,  by  way  of  making  payment 
of  this  latter  sum  to  the  said  Horatio  Wilkes,  whose  portioa 
of  the  mortgage  debt  was  to  be  reduced  accordingly ;  and, 
in  this  way,  it  was  settled  between  them  that  the  complai- 
nant's portion  of  the  said  mortgage  debt  ($2000)  ^lould  be 
three  thousand  two  hundred  and  twenty-six  dollars  and 
forty-three  cents,  while  the  portion  of  the  said  debt  to  be 
conaidered  due  from  the  said  Horatio  Wilkes  on  his  own 
account  ($2533  34)  should  be 
dred  and  six  dollars  and  nint 
agreed  between  them  to  pass  wi 
matter,  which  was  done^-tbs  o 
lowing  to  the  said  Horatio  Wilb 
the  sum  of  three  thousand  tw 
dollars  and  forty-three  cents,  ($3 
the  12th  March  last,  being  on  i 

one-third  interest  in  51  lots  at  Manhattanville,  bought  of 
S.  B.  Schiefielin."  (Signed)  "  Charles  Wilkes."  That  the 
said  paper  was  in  the  possessioa  of  Oeorge  Wilkes  the  da< 
feadant.  That,  at  the  same  time,  the  said  Horatio  Wilkes 
signed  a  paper,  aa  follows :  '■  I  beteby  declare  that  Charles 
Wilkes  is  entitled  to  one-third  of  the  61  lots  bought  by 
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1845.  "me  of  S.  B.  Schieffelin  at  Manhattanville,  on  his  paying 
the  sum  of  $3226  43,  with  interest  at  6  per  cent,  from  I2th 
March  last,  being  part  or  parcel  of  the  mortgage  now  on 

wiLKB.  iiie  above  named  property."  (Signed)  "  Horatio  Wilkes." 
That  those  paper  writings  were  exchanged.  That  the  first 
of  the  said  papers  was  not  intended  as  a  dne  bill  in  favor 
of  Horatio,  nor  as  an  absolute  evidence  of  debts,  but  was 
made  simply  to  express  the  amount  which  the  complainant 
was  to  contribute  in  the  matter.  That,  on  the  eighteenth 
day  of  November  one  thousand  eight  hundred  and  thirty- 
six,  the  said  Horatio  Wilkes,  by  indenture  of  that  date, 
conveyed  to  Henry  Wilkes  the  said  fifty-one  lots  for  the 
expressed  consideration  of  twenty-five  thousand  dollars, 
subject  to  the  payment  of  the  two  aforesaid  mortgages. 
That  the  said  Horatio  Wilkes  never  paid  the  complainant's 
portion  of  the  said  mortgage  or  any  part  thereof.  That  a 
principal  reason  for  the  making  of  such  conveyance  was 
the  then  insolvency  of  the  said  Horatio  Wilkes.  That  the 
latter,  also,  made  an  assignment  to  William  A.  Johnson  for 
the  benefit  of  his  creditors.  That  such  assignee,  by  deed 
of  release  and  foj^the  expressed  consideration  of  four  thou- 
sand six  hundrea  dollars,  quit  claimed  to  the  said  Henry 
Wilkes  all  his  right,  as  assignee,  to  the  said  fifty-one  lots. 
That  the  mortgage  for  four  thousand  five  hundred  and  fifty 
dollars  before  mentioned  (being  the  first  mortgage  charged 
on  the  said  premises)  was  made  by  the  said  Samuel  B. 
Schieffelin  to  one  Efiingham  Schiefielin ;  that  the  second 
was  the  mortgage  executed  by  the  said  Horatio  Wilkes 
to  the  said  Samuel  B.  Schiefielin  and  was  originally  ac- 
companied with  a  guarantee  on  the  part  of  the  said  Heury 
Wilkes  for  payment  thereof,  the  same  being  endorsed  on 
the  mortgage ;  and  the  said  mortgage  coming,  by  assign- 
ment, into  the  hands  of  one  Richard  L.  Schieffelin  and  the 
said  Horatio  Wilkes  failing  to  pay,  a  suit  of  foreclosure  was 
commenced  in  which  the  said  Henry  (on  the  strength  of 
his  guaranty)  was  made  a  party;  but  the  isaid  Henry 
Wilkes  to  relieve  himself  for  the  present,  arranged  with  the 
said  Richard  L.  Schiefielin  to  pay  off  and  did  pay  off  the 
prior  mortgage  of  four  thousand  five  hundred  and  fifty  dol- 
lars and  it  was  cancelled  and  given  up  to  him.    But,  after- 
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trardisi,  a  decree  for  sale  was  had  by  the  said  Richard  L.       1846. 
Schieffelin  as  well  against  the  said  Henry  Wilkes  as  others 
and  a  sale  thereunder  took  place  and  the  lots  were  struck  off 
at  one  thousand  two  hundred  and  sixty  dollars,  leaving  a      ^<««m". 
large  deficiency  to  be  paid  by  the  said  Henry  Wilkes,  under 
his  guarantee  and  which  was  paid  by  him,  so  that  he  paid  the 
whole  of  the  mortgages  (embracing  the  amount  mentioned 
in  the  complainant's  due  bill  or  memorandum)  save  what 
the  premises  were  sold  for.    That  Horatio  Wilkes,  in  fraud,    • 
endorsed  over  such  due  bill  or  memorandum  to  the  defendant 
George  Wilkes,  who  now  pretended  to  be  the  owner.    That 
Horatio  Wilkes  died  intestate;    and  administration  was 
granted  to  the  said  George  Wilkes.    That,  afterwards,  an 
action  was  brought  in  the  superior  court  of  the  city  of  New 
-York  by  Greorge  Wilkes,  as  administrator,  &c.  on  the  said 
due  bill  or  memorandum  as  an  absolute  evidence  of  debt ; 
that  the  action,  though  at  issue,  had  never  been  tried ;  that 
the  matter  of  such  due  bill  or  memorandum  was,  then,  fully 
explained  to  the  said  George  Wilkes,  who,  thereupon,  came 
to  an  arrangement  with  the  complainant  to  drop  the  said 
suit  entirely,  provided  no  costs  were  claimed ;  and  that  all 
this  was  consummated.    And  the  complainant  averred  that 
he  acted  in  such  arrangement  under  the  impression  and 
with  the  full  belief  that  all  controversy  on  the  subject  of 
the  said  memorandum  was  thereby  brought  to  an  end ;  and 
that  the  same  was  to  be  given  up.    But  that  the  said  George 
Wilkes  now  distinctly  averred  he  intends  to  hold  the  same 
against  the  complainant  for  the  future  and  to  use  the  same 
as  circumstances  should  enable  him  to  with  success ;  and 
that  he  pretended  that,  not  having  agreed  with  the  complai- 
nant, in  terms,  for  the  delivery  thereof,  he  had  a  right  to 
retain  possession  of  the  said  paper,  to  show  to  third  parties 
and  to  make  such  other  use  of  the  same  thereafter  as,  by 
the  death  of  witnesses  or  otherwise,  he  might,  with  the 
hope  of  success.    And  the  complainant  expressly  charged 
that  it  was  the  intention  of  the  said  George  Wilkes  to  ex- 
hibit the  said  paper  to  the  prejudice  of  the  complainant's 
credit  and,  also,  to  bring  another  suit  thereafter  against  him 
on  the  same,  provided  the  death  of  witnesses  by  whom  the 
complainant  could  now  prove  the  facts  of  the  case  should, 
YoL.  IV.— 80 
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18iB.  at  any  future  period,  seem  to  him  to  favor  his  so  doing. 

^-•^^""^  Prayer :  That  the  said  memoraadiiin  be  delivered  up ;  and 

"""^  for  further  relief. 

wxLKH.  The  demurrer  now  came  up  for  argument 

/.  P.  HaU^  for  defendant  in  support  of  the  demurrer. 

jBT.  W.  Warner^  contra. 


Dec  23.  Thb  Yice-Chancellor  : — ^The  object  of  this  bill  is  to 
have  the  memorandum  or  certificate  given  the  coroplai* 
nant  to  Horatio  Wilkes  and  now  held  by  the  defendant  as 
his  administrator  delivered  up  to  be  cancelled — ^no  other  re- 
lief is  asked. 

It  is  clear,  from  the  statements  in  the  bill,  that  no  right 
of  action  at  law  or  claim  in  equity  can  exist  upon  this  in- 
strument in  favor  of  Horatio  or  his  representatives  against 
the  complainant.  An  action  at  law  was  once  brought  and 
discontinued ;  and  it  is  not  probable  another  experiment  of 
that  sort  will  be  made.  And,  yet,  it  by  no  means  follows  that 
the  complainant  is  entitled  to  have  the  paper  delivered  up : 
for  it  may  be  important — at  least  of  some  use  to  the  defen- 
dant to  hold  and  be  able  to  produce  in  case  there  should,  here- 
after, be  an  overhauling  of  the  transaction  by  the  complai- 
nant or  a  claim  set  up  by  him  for  an  account 

That  this  court  possesses  a  jurisdiction  to  cause  written  in- 
struments to  be  delivered  up  is  very  certain.  But  it  will  be 
exercised  only  under  special  circumstances :  See  HamiUxm 
V.  Cummings^  1  J.  C.  R*  517. 

Here,  the  complainant  alleges  his  belief  that  the  defen- 
dant intends  to  barrass  him  with  another  suit  at  law  after 
witnesses  are  dead,  d&c. — ^not  that  the  defendant  has  ever 
threatened  him  with  another.  But,  to  obviate  this  danger, 
the  complainant  can  perpetuate  testimony.  He  is  appre- 
hensive, moreover,  that  the  defendant  will  injure  his  credit 
by  showing  this  paper  as  an  evidence  of  debt  against  him. 
It  is  only  a  mercantile  credit  that  could  be  injured  in  this 
way ;  and,  yet,  the  bill  does  not  allege  a  case  of  mercantile 
or  any  other  credit  which  is  liable  to  be  injured. 

The  demurrer  is  well  taken ;  and  must  be  allowed,  with 
costs. 
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C(7ATi0  aad  others,  Trustees,  &c.  tr.  Ballagh  and  anotheri     sALUtao. 

Infants,  &e. 


Where  it  ia  Yerj  doubtful  whether  ezeeotors  hare  power  to  make  a  mortgage 
under  whith  there  ha^  been  a  foreeloeure  sale  and  enrolled  decree  and  the 
testator,  making  the  will,  left  infant  children  who  had  appeared  by  a  guar- 
dian ad  litem,  but  the  latter  had  only  put  in  a  general  answer  and  had  not 
raised  any  defence  and  the  purchaser  of  the  property  refused  to  take,  fearing 
the  ehildren's  rights :  The  cBwrt  allowed  the  decree  to  be  opened  and  decree 
Tacated,  with  leave  for  the  infiuUs  (one  of  whom  had  oome  of  age)  to  pn$ 
in  a  new  answer  to  set  up  the  defence  of  the  invalidity  of  the  mortgage. 

Petition  to  open  enrolment  and  to  yacate  the  decree.     Jan.  20. 
The  petition  staCed  that  the  bill  in  the  caase  was  filed       1846. 
against  tlje  petitioners  and  the  rest  of  the  defendant  son  j^^^^^^T^ 
the  twentieth  day  of  June  one  thousand  eight  hundred  and  jni^^  .* 
forty-two,  for  the  foreclosure  of  a  mortgage  alleged  to  have  ^^^  apenr 
been  executed  by  Hannahrietta  C.  Ballagh,  George  D.  Strong,  ing  decree. 
William  Ballagh,  John  S.  McKibbio  and  Oliver  Woodruff;  Mont. 
executrix  and  executors  of  James  Ballaghi  deceased,  the  Mcrtgage* 
father  of  the  petitioners,  and  prayed  a  sale  of  the  mortgaged 
premises  in  the  usual  form.    That  the  complainants  peti- 
tioned to  have  a  guardian  ad  litem  appointed  for  them; 
and,  on  the  twenty-eighth  day  of  October  one  thousand 
eight  hundred  and  forty-two,  an  order  nisi  fcnr  that  purpose 
was  entered.    That,  on  the  ninth  day  of  November  in  the 
said  last  mentioned  year,  O.  J.  McC.  was,  by  the  order  of 
this  court,  appointed  guardian  ad  litem  of  the  petitioners, 
who  were  both,  then,  infants.    That  the  answer  of  the  pe- 
titioners was  filed  by  the  said  guardian  ad  litem  on  the 
twenty-eighth  day  of  December  in  the  said  last  mentioned 
year,  but  that  the  said  answer  was  general  and  in  the  usual 
f<Hrm  and  contained  no  statement  of  the  right,  titie,  claim  or 
interest  of  your  petitioners  in  the  lands  and  tenements  em- 
braced in  the  said  mortgage,  nor  any  statement  of  any  spe- 
cific defence  whatever.    That  the  bill  of  complaint  having 
been  taken  as  confessed  against  all  the  other  defendants, 
except  Rebecca  Ballagh,  ^ife  of  the  petitioner  William  D. 
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1845.  Ballagh,  an  order  of  reference  to  one  of  the  masters  of  this 
court  to  compute  the  amount  due  on  the  said  mortgage  and 
the  bond  accompanying  it  and  to  take  proof  of  the  £Eict8 

BA^AOK.     stated  in  the  bill  of  complaint  was  made  and  entered  in  the 
said  cause  on  the  eighth  day  of  February  one  thousand 
eight  hundred  and  forty-three ;  and  the  report  of  the  said 
master,  in  obedience  thereto,  was  made  on  the  fifteenth  day 
of  the  said  month  of  February,  showing  an  alleged  balance 
due  on  the  said  mortgage  of  fifteen  thousand  one  hundred 
and  fifty-three  dollars  and  seventy-six  cents.    That  the  bill 
of  complaint  was  dismissed,  as  against  the  above  named 
Rebecca  Ballagh,  by  an  order  made  on  the  fifth  day  of  Ja- 
nuary one  thousand  eight  hundred  and  forty-three  ;  and  a 
decree  of  foreclosure  against  the  petitioners  and  the  other 
defendants  and  for  the  sale  of  the  mortgaged  premised  was 
made  and  entered  on  the  twenty-eighth  day  of  October  in 
the  year  last  aforesaid.    <<  The  petitioners  further  show  that 
pursuant  to  the  said  decree,  the  said  mortgaged  premises 
were,  on  the  sixth  day  of  November  last,  put  up  and  sold 
under  the  direction  of  one  of  the  masters  of  this  court  and 
the  same  were,  then,  struck  down  and  sold  to  James  M. 
Waterbury  for  the  price  or  sum  of  four  thousand  dollars, 
Asc.    That  no  deed  of  the  said  premises  so  sold  has  been, 
as  yet,  executed  and  delivered  to  the  said  James  M.  Water* 
bury,  nor  has  the  said  James  M.  Waterbury  paid  the  pur- 
chase monies,  except  the  ten  per  cent  payable  by  the  terms 
of  sale,  but  the  said  James  M.  Waterbury  has  declined  to 
pay  the  same  and  to  complete  the  said  purchase  on  the 
ground  of  a  defect  of  title.    The  petitioners  further  show 
that  the  said  decree  was  absolute  against  the  petitioners 
and  allowed  them  no  day  to  show  cause  against  it,  if  they 
should  be  so  advised,  after  arriving  at  the  age  of  twenty* 
one  years  respectively.    The  petitioners  further  show  that 
the  decree  is  fraudulent  as  against  them.    That  the  bill 
does  not  show  or  allege  that  the  property  embraced  in  the 
eaid  alleged  mortgage  was  the  property  of  James  Ballagh, 
the  father  of  the  petitioners  or  that  it  was  mortgaged  as 
such  by  his  executors  and  executrix— nor  does  the  said  bill 
show  or  allege  that  the  petitioners  were  the  children  and 
heirs  at  law  of  the  said  James  Ballagh  or  what  wa3  (he 
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^nature  or  character  of  the  title  and  interest  of  the  petition^  I845L 
era  in  the  mortgaged  premises  which  the  bill  prayed  might 
be  foreclosed,  nor  do  any  of  the  pleadings  in  the  canse  sho^ 
what  was  the  interest  of  the  petitioners  in  the  mortgaged 
premises,  nor  was  any  evidence  produced  before  the  master 
in  chancery  or  in  this  cause  to  show  the  interest  of  the  peti« 
tiooers  in  the  said  mortgaged  premises,  nor  was  any  evi- 
dence  produced  or  given  to  show  any  authority  in  the  said 
executors  and  executrix  of  the  said  James  Ballagh  to  exe- 
cute the  said  mortgage.  The  petitioners  further  show  that 
the  said  James  Ballagh,  their  father,  was  seized  in  his  de- 
mesne as  of  fee  and  in  possession  of  the  property  embraced 
in  the  said  alleged  mortgage  at  the  time  of  his  death  ;  and 
that,  being  so  seized  and  possessed,  he  made  and  executed 
his  last  will  and  testament  of  which  they  have  annexed 
hereunto  a  copy,  ioc  The  petitioners  further  shoV(r  that 
the  execution  of  the  said  mortgage  was  procured  by  the 
said  George  D.  Strong,  one  of  the  executors  of  James  Bal- 
lagh and  one  of  the  defendants  in  this  cause  to  himself  by 
fraud  and  in  direct  breach  of  his  trust  as  executor  and 
trustee  under  the  last  will  and  testament  of  the  said  James 
Ballagh  to  cover  and  secure  an  alleged  debt  due  to  him,  the 
said  George  D.  Strong,  either  personally  or  as  executor.  The 
petitioners  further  show  that  they  are  advised  that  there  is 
no  power  contained  in  the  said  last  will  and  testament  of 
the  said  James  Ballagh,  authorizing  the  execution  of  the 
said  mortgage  by  his  executors  and  executrix  ;  and  that  the 
said  mortgage  is  void,  both  at  law  and  in  equity,  against 
your  petitioners.  They  further  show  that  the  said  the 
guardian  cut  litem  of  the  petitioners  was  ignorant  of  and 
altogether  unacquainted  with  the  title  and  rights  of  the  pe- 
titioners in  the  premises  embraced  in  the  said  alleged  mort- 
gage ;  and,  therefore,  no  defence  setting  forth  their  title  and 
rights  was  made  by  him  in  the  answer  filed  for  the  peti- 
tioners— nor  was  there  any  evidence  oflfered  or  produced  by 
him  to  establish  the  rights  of  the  petitioners  and  the  vali- 
dity of  the  said  mortgage.  The  petitioners  further  show 
that  by  reason  of  the  said  mortgage  being  void,  both  at  law 
and  in  equity,  the  petitioners  are  advised  that  they  have  a 
full  and  ample  defence  against  the  said  bill  and  that  no 
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<(  decree  ought  to  have  been  rendered  against  them  or  either 
of  them,  nor  for  the  sale  of  the  said  mortgaged  premises. 
They  further  show  that  the  petitioner,  William  D.  Ballagh, 
arrived  at  the  age  of  twenty-one  years  on  the  second  day 
of  May  last ;  and  that  the  petitioner,  Thomas  D.  Ballagh| 
is  still  an  infant.  And  they  further  show  that  George  S. 
Ballagh,  a  brother  of  your  petitioners  and  named  in  the 
said  last  will  and  testament  of«their  said  father,  died  on  the 
third  day  of  June  one  thousand  eight  hundred  and  forty<- 
two  intestate  and  unmarried,  he  being,  then,  an  infant  about 
sixteen  years  old ;  and  that  the  petitioners  are  the  only 
heirs  at  law  of  the  said  James  Ballagh,  deceased. 

They,  therefore,  pray  that  the  enrolment  of  the  said  decree 
may  be  opened  ;  the  decree  and  the  order  for  reference  to 
the  master  and  his  report  thereon  set  aside ;  and  that  they 
be  at  liberty  to  file  a  further  and  better  answer  to  the  said 
bill  of  complaint  or  for  such  other  and  further  order  in  the 
premises  as  may  seem  meet  and  proper  and  as  may  be 
necessary  to  enable  them  to  protect  their  rights  in  the  pre- 
mises." 


Mr.  Bayard^  for  the  petitioners. 
Mr.  £>.  Marvin  and  Mr.  Noyes,  contra. 
Mr.  Crapoj  for  the  purchaser  Waterbury. 
Mr.  Bonnetfj  for  a  special  receiver. 


March.  The  Yice-Chancellor  : — It  is  not  probable  that  the 
petitioners  can  ever  derive  any  benefit  from  the  property 
covered  by  the  mortgage  in  question,  even  though  it  should 
be  found  not  to  affect  their  title  or  interest  as  remainder- 
men under  the  will  of  their  father :  it  appearing  from  the  affi- 
davits and  papers  read  in  opposition  that  the  debts  of  the 
father  and  the  support  the  children  have  had  since  his 
death  have  more  than  absorbed  the  whole  estate.  Still, 
that  is  not  properly  the  question  at  this  time.  The  point 
is,  whether  this  mortgage  can  be  used  to  extinguish  their 
title  as  devisees  7 
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llie  executors  had  no  right  to  mortgage  the  real  estate,       1845. 

unless  by  some  power  or  authority  conferred  on  them  by     ^^">^^^ 

C1TRTI8 
the  will.    There  is  a  power  to  convert  into  money  portions  ,,. 

of  the  real  estate,  in  order  to  make  up  a  deficiency  of  the  wlla^h* 
income  for  the  support  of  the  wife  and  children.  So,  there 
is  a  power  to  dispose  of  the  real  estate  for  the  purpose  of 
investing  tlie  proceeds  in  other  securities  for  their  benefit 
But  it  is  very  questionable,  whether  the  giving  of  this  mort- 
gage can  be  considered  as  within  either  of  those  powers  1 
and,  under  the  circumstances,  these  petitioners  ought  to 
have  the  opportunity  of  being  heard  on  that  point. 

Although  the  guardian  ad  litem  might  and  ought  to  have 
raised  the  point,  had  he  been  aware  of  the  facts,  yet,  he  has 
•not  done  so.  It  is  not,  however,  too  late  for  thejse  parties  to 
be  let  in  to  make  a  defence,  by  an  opening  of  the  enrolment 
and  setting  aside  the  decree :  MUlspatigh  v.  McBride^  7 
Paige's  C.  R.  609 ;  Tripp  v.  Vincenij  8  lb.  176. 

This  course  seems  to  be  the  more  necessary  and  proper 
in  order  to  insure  a  good  title  to  a  purchaser  against  thes^ 
children  and  devisees.  Under  the  present  decree  and  the 
master's  sale  which  has  been  made,  the  purchaser  objects 
to  the  title :  having  had  notice  that  these  petitioners  meant 
to  contest  the  validity  of  the  mortgage  ;  and  until  there  is  a 
decision  on  the  merits  in  relation  to  the  mortgage,  I  consider 
that  the  court  would  not  compel  the  purchaser  to  take. 

Ordered,  that  the  enrolment  be  opened  and  the  decree 
vacated ;  and  that  the  petitioners  have  leave  to  answer  de 
novo,  setting  up  the  defence  of  the  invalidity  of  the  mort- 
gage as  against  them  and  that  the  master  refund  the  pur- 
chase money  paid  by  the  purchaser.  Costs  to  abide  th^ 
event 
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BRUEN 

V. 

BRUfiir. 


Bruen  v.  Bruen  and  another. 


Where  a  demurrer,  put  in  with  an  answer,  is  not  restrictive  in  its  heading, 
it  is  bad :  therefore  where  the  caption  was :  **  The  demurrer  and  answer 
of  O.  W.  B.  and  J.  B.  B.,  defendants  to  the  bill,  6lc."  held  bad  in  form. 

An  answer  overrules  a  demurrer  when  the  defendant  does  not  restrict  his 
answering  to  the  parts  not  covered  by  it  Thus,  it  is  done  where  the  de- 
fendant commences  paragraphs  with  "  And  this  defendant  further  answer- 
ing the  said  bill  of  complaint  says,  &c." 

Where  a  bill  is  filed  in  relation  to  alleged  frauds  in  a  particular  matter,  the 
complainant  may  charge  contemporaneous  frauds  by  the  defendant  in 
which  the  complainant  has  no  interest ;  and  this  has  to  be  answered.  A  de- 
murrer will  not  hold  to  it. 


Jan.  23,        Bill  filed  by  Mrs.  Mary  Ann  D.  Bruen  against  George 

1846.       W.  Bruen  and  John  B.  Beck.    It  showed  that  the  defen- 

o^^'^j^     dant  George  W.  Bruen  had  been  her  agent  in  regard  to  real 

ItT    **^    estate  for  years :  various  alleged  frauds  in  his  accounts  were 
jjemurrer,    .         ,,,  .  i.        i.i 

Answer.       charged ;  and  there  was  a  transaction  embracing  a  lot  which 

it  was  said  he  held  secretly  in  the  name  of  Richard  S.  Wil- 
liams and  which  he  got  conveyed  to  the  complainant  and 
afterwards  while  she  was  out  of  the  country  allowed  to  be 
foreclosed  and  bought  under  the  name  of  the  defendant 
John  B.  Beck  although  with  the  defendant  Bruen's  money 
and  for  his  benefit.    The  complainant  claimed  to  be  still 
the  equitable  owner  of  this  lot.    Besides  the  clauses  in  the 
bill  relating  directly  to  the  complainant^s  rights  and  to  the 
defendant  Bruen's  conduct  towards  her,  there  were  the  fol- 
lowing general  allegations :  <'  that  she  has  been  informed 
and  believes  it  true  and  so  states  that  the  said  George  W. 
Bruen  caused  divers  other  lots  of  ground  and  property  of 
great  value  to  be  conveyed  at  his  own  expense  and  for  his 
own  benefit  to  the  said  John  B.  Beck  as  also  to  the  said 
Richard  S.  Williams  at  or  about  the  period  of  the  said  Geoi^ 
W.  Bruen's  becoming  ostensibly  insolvent  as  aforesaid  and 
for  the  like  sinister  purpose  of  covering  the  same  from  his 
creditors ;  and  your  oratrix  craves  a  full  discovery  from  the 
said  John  B.  Beck  in  this  behalf  so  far  as  he  is  concerned 
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Aiid  dan  state  with  time  and  place  and  other  speeifieation^  1845. 
in  detail,  yonr  oratrix  believing  'and  charging  that  the  said 
John  B.  Beok  acted  coUusively  with  the  said  George  W. 
Braen  in  the  Tarions  transactions  here  referred  to  as  con- 
aeeled  with  his  name  to  be  used  to  coin  Tarious  interests  for 
the  said  Qeorge  W.  Bruen  or  otherwise  in  his  behalf. 

And  your  oratriz  further  understands  and  believes  and 
therefore  states  that  the  said  George  W.  Bruen,  with  the  like 
fraudulent  design  as  aforesaid,  transacted  a  great  variety  of 
business  in  other  names  than  his  own  and  concealed  a  vast 
amount  of  property  from  his  creditors  by  so  doing  that  as 
surviving  partner  of  the  late  firm  of  Thomas  H.  Smith  te 
Son,  he  had  divers  funds  and  resources  of  that  firm  under 
liis  control  and  drew  from  thence  the  means  of  numerous  in- 
struments on  his  own  account,  covering  the  same  from  the 
pursuit  of  his  creditors  by  the  continuance  of  false  names 
as  above  mentioned.  And  that  he  lately  admitted  to  you^ 
oratrix  or  in  her  presence  as  showing  that  he  has  been  in 
the  habit  since  his  pretended  failure  as  aforesaid  of  transact- 
ing his  business  under  false  names  and  for  the  very  reason 
that  his  circumstances  were  so  involved  as  to  require  it  in 
order  to  elude  his  creditors  or  to  that  effect,  of  which  admis- 
sions your  oratrix  as  she  believes  is  able  to  make  proof." 

The  defendants  put  in  a  joint  demurrer  and  answer.  The 
.'demurrer  expressly  covered  those  parts  of  the  bill  which  we 
have  above  extracted — insisting  that  the  complainant  had 
no  interest  in  the  matters  embraced  thereby.  The  pleading 
was  headed :  "  The  demurrer  and  answer  of  George  W. 
Bruen  and  John  B.  Beck,  defendants  to  the  bill  of  complaint 
of  Mary  Ann  D.  Bruen,  complainant."  There  were  para- 
graphs of  the  answer  which  commenced  thus  :  "  And  this 
defendant  George  W.  Bruen  further  answering  the  said  bill 
of  complaint  says,  &c."  "  And  this  defendant  George  W. 
Bruen  further  answering  says,  in  bar  to  the  said  bill  of  con);- 
plaint  or  so  much  thereof  as  seeks  to  have  an  account  from 
this  defendant  (the  taking  of  which  said  account  would  be 
attended  with  great  expense  and  loss  of  time  to  this  defen- 
dant, that  this  defendant  being  a  resident  of  Hudson  county, 
'state  of  New  Jersey,  d&c.,"  (going  to  show  his  discharge 

under  the  bankrupt  act.)     "  And  this  defendant  John  B. 
Vol.  I.— 81 
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1845.  '^  Back  expressly  denies  that  be,  in  any  way,  eollnded  with 
the  said  Geoi^  W.  Bruen  or  any  other  person  in  relation 
to  the  said  sale  or  conveyance  to  him."    *<  And  this  defen- 

*^v*  dant  John  B.  Beck  further  answering  so  much  of  the  said 
bill  of  complaint  as  is  not  above  demurred  to  denies  ail  com- 
bination or  confederacy  against  the  said  complainant,  ^c.'' 
The  case  came  before  the  court  on  the  demurrer. 

Mr.  Ellingwood,  in  support  of  it. 

Mr.  H.  W.  Warner^  contra. 

Dec.  23,  The  Tice-Chancellor  : — ^I  am  inclined  to  think  this 
1845.  demurrer  is  bad  in  form.  The  caption  does  not  specify  that 
it  is  the  demurrer  to  a  part  and  answer  to  the  residue  of  the 
bill — but  it  is  general :  '*  The  demurrer  and  answer  of  the 
defendants  to  the  bill  ?"  thus  importing  to  be  a  demurrer  as 
well  as  an  answer  to  the  whole  bill. 

It  goes  on  to  particularize,  however,  the  parts  of  the  bill 
to  which  the  demurrer  applies  ;  and  this,  possibly,  may  be 
sufficient  to  obviate  the  objection  to  form  in  the  caption. 

But  it  is  bad  in  other  respects.  The  answer,  in  various 
places,  is  made  to  override  the  demurrer  in  its  general  lan- 
guage. For  instance:  "And  this  defendant  Greorge  W. 
Bruen  further  answering  the  said  bill  of  complaint  says ;" 
and  where  the  defendant  Bruen  sets  up  his  discbarge  in 
bankruptcy,  in  bar  to  the  said  bill,  &c.  he  words  it  "  in  bar 
to  the  said  bill  of  complaint  or  so  much  thereof,  d^c."  As  to 
the  defendant  Beck,  the  part  of  the  bill  demurred  to  charges 
him  with  collusion  in  lending  his  name,  &c. ;  and  yet,  at 
folio  66  of  the  answer,  he  denies  that  he  in  any  way  col- 
luded, &c. 

But,  whether  or  not  the  demurrer  is  bad  in  form  or  is 
overruled  by  the  answer,  I  am  of  opinion  that  the  matter 
demurred  to  is  not  an  immaterial  part  of  the  case  made  by 
the  bill.  It  is  matter  that  may  properly  be  alleged  and  to 
which  evidence  may  be  adduced,  as  is  clearly  established 
by  the  supreme  court  in  Cary  v.  Hotailing  and  Olmsted  v. 
Hotailing,  I  Hill's  R.  311  and  317. 
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The  demurrer  mast  be  overruled,  with  costs ;  and  the  de-      1846. 
fendants  have  twenty  days  to  answer  the  part  of  the  bill  to     *-^>^^ 
which  the  demurrer  applies.  ^^ 

SLLIOTT. 


Francis  A.  Palmer  v.  Elliott  and  others. 


Jam£8  R.  Palmer  v.  Elliott  and  others. 


Although  a  complainant  filing  a  bill  of  Interpleader  ordinarily  gets  his  costs, 
yet  where  he  leaves  unprotected  (by  not  making  him  a  party)  one  who 
should  have  been  primarily  protected,  e,  g.  his  accommodation  endorser, 
and  compels  the  filing  of  another  bill,  he  will  not  be  allowed  his  costs. 


Bills  of  Interpleader. 

The  complainant  in  the  first  above  mentioned  suit  had      p^g.  7^ 
made  two  accommodation  promissory  notes  for  the  respec-       1846. 
tive  sums  of  two  hundred  dollars  payable  to  the  order  of     ^-^^>^^^ 
the  complainant  in  the  second  suit,  James  R.  Palmer.    Se-  ^^H^^^ 
parate  actions  had  been  commenced  on  the  notes  in  the  su«  r^/J/^. 
preme  court  against  maker  and  endorser  by  John  Elliott. 
An  attaching  process  had  been  commenced  against  the  estate 
of  one  Thomas  Faulkner,  and  they  claimed  the  said  notes. 

The  complainant  Francis  A.  Palmer  (the  drawee  of  the 
promissory  notes)  filed  a  bill  of  interpleader,  making  Elliott 
and  the  trustees  parties,  but  not  including  his  endorser 
James  R.  Palmer  (the  complainant  in  the  other  suit)  as  a 
party ;  and  he  paid  money  into  court  James  R.  Palmer— v 
against  whom  the  actions  were  continued  to  be  pressed-^ 
ihen  filed  a  bill,  stating  the  above  facts :  alleging  his  appre^ 
hension  of  the  insolvency  of  the  maker  of  the  notes ;  and 
praying  an  injunction  upon  the  judgments  at  law  which  bad- 
been  obtained  against  him. 
*   By  a  consent,  both  causes  were  to  be  heard  together. 


PALMER 
'    V.       ' 
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1846«*       .  fllr.  MarriSf  for  the  coniplaiiuuit  Franoiv  A.  Palaer*    * 

Mr.  Scales^  for  the  complainant  James  B«  Palmer. 

Mr.  Judahf  for  the  defendant  Elliott 

Mr.  /.  Smithy  for  the  trustees. 

March  10^      The  Y ice-Chancellob  : — ^These  causes  are  brought  to 
1846.       a  hearing  together  upon  the  pleadings — ^no  proofs  having, 
as  yet,-heen  taken  to  show  which  of  the  defendants  have 
*      title  to  the  promissory  notes. 

The  question  first  in  order  is  upon  the  bill  of  Fruicis  A. 
Palmer  :  what  disposition  ought  to  be  made  of  it?  As  be- 
tween him  and  the  parties  defendant,  it  is  properly  a  bill  of 
interpleader.  Neither  of  them  have  demurred  nor  objected, 
in  their  answers,  that  he  had  no  right  to  call  upon  them  to 
interplead  and  settle  the  question  between  themselves  as  to 
which  had  title  to  these  promissory  notes.  He  paid  into 
court  four  hundred  and  forty  dollars,  that  sum  being  deemed 
sufficient,  at  the  time,  to  cover  the  amount  due  on  the  notes 
and  the  costs  of  the  suit  at  law,  so  that  he  is  entitled  to  a 
decree  discharging  him  from  all  further  liability  to  eaoti  and 
every  pf  the  defendants  in  respect  to  the  two  promissory 
notes  and  directing  them  to  interplead,  Sec  in  relation  to 
the  fund. 

.  But  is  the  complainant  Francis  A.  Palmer  entitled  to  the 
<K>8ts  of  his  bill  in  this  court  ? 

As  a  general  rule,  a  party  filing  a  proper  bill  of  interplea- 
der in  a  proper  case  is  entitled  to  be  paid  his  costs  out  of 
the  fund  or  property  in  dispute.  There  are  special  circum- 
^nQes,  however,  in  this  case,  which,  I  consider,  deprive 
him  of  his  right  to  costs.  As  maker  of  the  promissory  notes, 
ha  was  bound  to  protect  bis  endorser  James  R.  Palmer — 
who  endorsed  as  a  mere  surety — as  wall  as  himself.  He 
oo^itted  to  do  so.  His  excuse  is,  that  James  R.  Palmer  fe* 
(used  to  unite  with  him  as  a  con^ainant  in  thebilL  True 
— but  he  should,  nevertheless,  have  made  him  a  party  de« 
fendant,  alleging  such  refusal ;  and  have  asked  an  injimc- 
tion  to  stay  the  proceedings  at  law  against  them  both*    In 


VICE-CIf  ANC^LLOR'S  COURT.  «46) 

« 

consequence  of  his  not  taking  that  course,  the  actions  went      1844, 
on  against  James  R.  Palmer,  the  endorser,  and,  after  jiidg-     ^^'^^'^^^^ 
ments  and  executions  against  him,  he  is  driven  to  the  ne-         v, 
cessity  of  fLtiDg  a  bill  of  the  same  character  fov  his  own  pro-     4M'1ott«« 
tection.    Now,  it  is  unreasonable  to  charge  the  fund  with 
the  costs  of  more  than  one  suit  for  the  purpose  of  effecting 
an  interpleader ;  and  as  James  R.  Palmer  is  entitled  to  favor 
and  protection  in  equity,  as  far  as  is  compatible  with  the 
rights  of  the  creditors,  and  as  it  was  the  duty  of  Francis  A. 
Palmer  to  have  sought  that  protection  for  him  in  the  first 
instance,  he  must  submit  to  forego  his  claim  to  costs  out  ef 
the  fund  and  allow  James  R.  Palmer  to  have  his  costs  of  the 
^uit  on  the  bill  filed  by  him  as  a  bill  of  interpleader  to  be 
paid  out  of  the  money  as  usual  in  such  cases. 

The  proceedings  in  this  court,  on  these  bills,  are  not  suffl- 
oiently  matured — ^no  proof  having  been  taken  to  enable  the 
court  to  decide  upon  the  ownership  of  the  notes  as  claimed 
in  behalf  of  Elliott  the  infant  on  the  one  hand  and  of  the 
trustees  of  Faulkner  on  the  other. 

There  must  be  the  usual  decree,  entitled  in  both  causes, 
a(Jjudging  the  respective  bills  to  be  well  filed  as  constituting 
one  bill  of  interpleader ;  but  that  Francis  A.  Palmer  bear 
his  own  costs  of  the  said  suits  and  be  discharged  from  any 
further  claim  on  the  two  promissory  notes.    And  that,  on 
James  R.  Palmer  paying  to  the  attorney  of  Elliott,  in  the 
suits  at  laW|  the  taxed  costs  of  these  suits  as  included  in  the 
judgments  and  the  sherifTs  fees  on  the  executions  out  against 
him  at  the  time  he  filed  his  bill,  that  then  he  be  paid  the 
costs  of  his  suit  in  this  court  to  be  taxed  out  of  the  money 
brought  in  and  deposited  by  Francis  A.  Palmer  as  being  the 
amount  of  the  two  promissory  notes  in  question.    And  that 
it  be  referred  to  a  master  to  take  proof  of  the  titles  of  the  re- 
spective claimants  to  the  promissory  notes ;  and  to  ascertain 
and  report  to  which  of  them  the  money  paid  on  the  notes  be- 
longs.   And  all  further  directions,  in  relation  to  the  money 
and  in  regaid  to  the  mattw  of  costs  of  the  bill  of  mterplea- 
4er  and  of  flie  reference  and  subsequent  proceedings  as  to 
wUchof  the  adverse  ^claimants  shall  be  charged  therewith^    - 
aroYfiv^FVwL 
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Radcliff  and  othera  v.  Rowley  and  others. 
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Radcliir,  in  1812,  bought  and  had  land  conveyed  to  him  by  Van  Benthaysen 
and  gave  a  mortgage  back ;  but  did  not  knov  of  two  jodgments  against 
the  latter.  On  the  dlst  Jaauaiy  1831,  the  attorney  of  Van  Beathuyien 
8old  the  land  under  the  power  in  the  mortgage  without  any  notice,  reqoesi 
or  demand  and  on  the  usual  advertisement ;  and  bought  in  his  own  name. 
Radcliff,  hearing  of  the  sale,  went  to  Van  Benthujrsen,  who  consented  to 
waive  the  sale  or  to  allow  full  value  on  a  settlement.  The  attorney,  by 
pretence,  strengthened  his  title  by  a  deed  of  the  power  of  sale  from  Van 

.  Benthuysen ;  and,  at  last,  insisted  on  ownership.  Soon  after  the  sale,  the 
attorney  obtained  control  of  the  two  judgments  and  sold  the  land  and 
again  bought  in  his  own  name,  without  notice  or  knowledge  of  RadclitT; 
bittt  the  attorney,  as  well  as  Van  Benthuysen,  afterwards  declared  that  no 
advantage  thereby  should  be  had  against  Radcliff.  In  1834  a  bill  was 
filed  by  Van  Benthuysen  against  the  attorney,  which  resulted  in  a  decree 
and  order  against  the  attorney  requiring  him  to  convey  to  Van  B.,  but 

-  ^ving  him  a  lien  for  any  balance  due  to  him.  He  conveyed  on  the 
17th  day  of  January,  1839.  Radcliff  had  gone  into  poaseasion  from  the 
£r8t  and  so  continued  until  his  death  in  1842 ;  and  his  heirs,  the  complai- 
nants, had  followed  up  such  possession.  But,  now,  the  attorney  proceeded 
under  the  aforesaid  decree  and  order  to  sell  for  balance  and  alleged  to 
be  due  fh)m  Van  Benthuysen  (who  was  also  dead)  and  the  attorney  had 
also  put  a  mortgage  on  the  property :  Held^  on  a  bill  filed  by  the  said 
heirs  of  Radcliff  to  be  quieted  in  possession — to  which  a  demurrer  was 
interposed  by  the  attorney — that  an  equity  had  arisen  on  the  original 
purchase  and  covenants  whereby  Radcliff  was  entitled  to  be  protected 

*  against  the  legal  title  conveyed  by  the  attorney  (under  the  decree)  U> 
Van  Benthuysen;  and  that  this  equity  arose  at  the  time  of  the  said  de- 
cree of  the  17th  of  January  1639,  and  as  six  years  had  not  transpired 
since  then,  that  the  statute  of  limitations  did  not  apply. 


Demurrer  to  Bill. 

The  bill  showed  that,  on  the  twenty-third  day  of  October 
in  the  year  one  thousand  eight  hundred  and  twelye,  William  - 
Radcliff  purchased  of  Garrit  Van  Benthuysen  the  western 
half  of  lot  No.  4,  d&c.  in  the  town  of  Edmeston,  County  of 
Otsego,  containing  five  hundred  and  twenty  acres  for  four- 
thousand  three  hundred  and  forty*three  dollars.  Deed  given^ 
yfith  full  covenants.  Radcliff  gave  a  mortgage  for  aeYoti* 
teen  hundred  dollars  of  the  purchase  money  on  the  westerly, 
half  of  the  tract,  namely,  on  two  hundred  and  sixty-acres. 
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Itodcliflf  supposed  the  prenuses  to  be  clear  of  ii^cumbraitcetf ;  1845« 
but|  ia  fust,  there  were  two  jadgments  against  Tan  Ben* 
thuysen,  one  for  three  hundred  and  sixty  dollars  and  fifty*" 
five  cents  and  the  other  for  two  hundred  and  ninety-nine 
dollars  and  eleven  cents.  They  were  both  docketed  on  the 
first  day  of  March  one  thousand  eight  hundred  and  nine. 
Radciiff  had  no  notipe  or  knowledge  of  this  until  the  year 
i>ne  thousand  eight  hundred  and  twenty-one,  when  execu'* 
tions  were  issued  and  levies  made  on  the  eastern  half  of 
the  premises  containing  two  hundred  and  sixty  acres,  co- 
.vered  by  the  mortgage.  In  the  year  one  thousand  eight 
hundred  and  twenty,  the  defendant  Reuben  Rowley  atten- 
ded to  the  law  business  of  Tan  Benthuysen  and  was  his 
general  agent.;  and  so  continued  until  the  year  one  thou- 
sand eight  hundred  and  twenty-six.  On  the  twenty-first 
4ay  of  January  one  thousand  eight  hundred  and  twenty- 
pne  a  sale  of  the  mortgaged  premises  was  made  under 
.Reuben  Rowley^s  direction,  by  virtue  of  the  power  in  the 
jnortgage.  No  notice,  except  the  usual  advertisement ;  and 
jEladcliff  knew  nothing  of  it  until  after  the  sale.  No  request 
or  demand  had  been  made  of  him  for  the  money  (which 
4he  complainants  denied  was  due)  although  Radciiff  resided 
in  the  adjoining  town  to  Van  Benthuysen.  No  competition 
At  the  sale.  Rowley  bought  in  the  property  for  forty-four 
vloUars,  giving  out  that  it  was  for  the  benefit  of  Van  Ben- 
thuysen. The  premises  were  worth  the  whole  seventeen 
.hundred  dollars.  Rowley,  then,  pretended  that  the  pur- 
chase was  for  Yan  Benthuysen  and  when  Radciiff  heard 
of  the  sale,  he  called  on  Rowley,  who  told  him  he  had 
bought  in  as  agent  for  Yan  Benthuysen ;  and  Radciiff  call- 
ed on  the  latter,  who  told  him  the  sale  should  be  waived 
<>r  the  full  value  should  be  allowed  or  accounted  for  to  him 
on  a  final  settlement.  Consequently,  Radciiff  took  no  steps 
to  set  the  sale  aside.  Nevertheless,  Rowley  intended,  all 
itbe  while,  to  keep  the  property  as  his  own,  concealing 
^rom  both  Yan  Benthuysen  and  Radciiff  his  fraudulent  in- 
lention.  Under  pretence  of  forms  of  law,  he  obtained  from 
Tan  Benthuysen  a  deed  under  the  power  of  sale  dated  thd 
twenty*seventh  day  of  January  one  thousand  eight  hundred 
jtnd  twenty-one — continuing  to  represent  that  he  still  held 
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1845L  the  property  for  Tftii  Benthuyeen.  Btit  wlieii  Radelitf  i^ 
quiied  the  latter  td  come  to  an  arrangenieot,  Bowley,  then, 
elaimed  that  he  had  made  the  porcbaee  on  his  ownaceoont 

B#wLsr.  ^md  lefiued  to  give  up  to  Yaa  Benthuyeeti  any  right  there- 
in; and  had  retained  and  kept  atid  still  held  possessioii 
thereof.  All  this  referred  to  the  tvo  hutidred  and  sixty 
acres  on  the  westerly  side  of  the  traet  The  bill  charged 
that  this  property,  covered  by  the  mortgage,  would  become 
lost  to  Radcliff  and  to  Van  Benthuysen  if  Rowley  were  per- 
mitted ta  retain  his  unjust  and  fraudulent  ownership.  In 
the  month  of  March  in  the  year  one  thousand  eight  hun- 
dred and  twenty-one  and  shortly  after  the  mortgage  sate, 
Bowley  obtained  control  of  the  two  judgments  against  Tau 
Benthuysen,  by  paying  the  amounts  to  M r^.  Banyan's  at- 
tomey.  The  payment  waa  made  by  funds  of  Tan  Ben- 
thuyeen's  ia  Rowley's  hands  as  his  agent.  That^  with  a 
fraudulent  design,  both  against  Tan  Benthuysen  and  Rad4 
elifi^  he,  Bowley,  obtained  as$igna(ients  of  tbe  judgments  te 
himself;  and,  thereupon,  issued  executions  and  sold  the 
jeasterly  half  of  the  tract.  That  this  was  done  without 
notice  to  Radclifl^  was  irregular,  without  scire  fades  and 
by  prevailing  on  Tan  Benthuysen  to  admit  the  judgments 
to  be  due  and  that,  in  this,  Rowley  deceived  and  misled 
Van  Benthuysen  as  to  his  real  design.  That  Van  Benthuy«> 
sen  had  abundance  of  property  in  Dutchess  County  and 
elsewhere,  which  should  have  been  first  taken*  That  the 
aale  of  the  easterly  two  hundred  and  sixty  acres  of  the 
westerly  half  of  lot  No.  4,  was  made  by  the  sheriff  on  the 
fourth  of  April  one  thousand  eight  hundred  and  twenty^^one 
and  was  bought  in  by  Rowley's  agent  at  three  hundred  and 
eighty-five  dollars.  That  when  Radcliff  heard  of  the  sale 
be  believed  it  to  be  so  grossly  irregular  and  iniquitous  that 
it  would  not  be  persisted  in  ;  and  he  <lid  not  take  prompt 
.  measures  for  relief.  That  negotiations  were  had  with  Yaa 
Benthuysen,  who  admitted  that  the  sale  and  purchase  by 
Bowley  was  by  his  (Van  Benthuysen's)  consent  and  for  his 
benefit,  but  promised  to  take  no  advantage  of  Radelift 
That  Rowley  made  similar  admissions.  But,  about  tbe 
time  to  redeem  (say,  about  July  one  thousand  eight  hun- 
dred and  twenty-two)  and  when  it  was  too  late  for  Radcliff 
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to  avail  himself  of  that  right,  Rowley,  for  the  first  time,  1845. 
gave  out  that  his  purchase  was  for  himself  and  independent 
of  Van  Benthuysen  ;  and  succeeded  in  persuading  Tan  Ben- 
thuysen  to  accede  thereto,  &c.  That,  by  artful  manage-  "owlet. 
ment,  Radcliff  lost  the  opportunity  to  redeem.  That  he, 
then,  made  application  to  the  supreme  court  to  vacate  the 
sale,  on  the  ground  of  irregularities,  but  these  were  ad- 
judged to  be  insufficient  or  relief  by  motion  inappropriate ; 
and  the  application  was  denied.  That,  in  the  month  of 
October.one  thousand  eight  hundred  and  twenty-two,  Rad- 
cliff filed  a  bill  in  chancery  against  Rowley  and  Van  Ben- 
thuysen. That  an  answer  was  put  in,  in  the  name  of  the 
latter,  so  at  variance  with  the  bill  that  the  remedy  of  Rad- 
cliff appeared  involved  in  so  much  doubt,  he  allowed  his 
bill  to  be  dismissed  for  want  of  prosecution  But,  after- 
wards, Yan  Benthuysen  acknowledged  and  the  complai- 
nants, Radcliff 's  heirs,  could  now  prove  that  the  answer 
put  in,  in  the  name  of  Tan  Benthuysen,  was  prepared  by 
Rowley  and  was  falsely  read  to  Tan  Benthuysen  and  was 
sworn  to  under  a  false  and  erroneous  idea  of  what  it  con- 
tained. That,  in  the  year  one  thousand  eight  hundred  and 
thirty-one,  a  bill  was  filed  by  Tan  Benthuysen  against 
Rowley ;  and  a  decree  had  therein  on  the  twenty-fifth  day 
of  November  one  thousand  eight  hundred  and  thirty-four 
to  the  effect  that  Tan  Benthuysen  was  the  real  owner  of 
the  lands  so  as  aforesaid  sold  under  the  executions ;  and 
that  Rowley  was  but  a  trustee  and  he  was  decreed  to  con- 
vey them  to  Tan  Benthuysen.  That,  on  the  seventeenth 
day  of  January  one  thousand  eight  hundred  and  thirty- 
nine,  Rowley  executed  a  conveyance  thereof  to  Tan  Ben- 
thuysen ;  but,  under  an  order  of  the  chancellor  of  the  eighth 
day  of  January  one  thousand  eight  hundred  and  thirty-nine 
it  was  made  subject  to  Rowley's  lien  for  any  balance  which 
might  be  found  due  to  him  in  the  suit.  That  Radcliff,  at 
the  time  of  his  original  purchase,  went  into  possession  and 
continued  possessed  of  all  that  part  now  in  controversy, 
namely,  the  part  sold  under  the  executions,  until  he  went 
to  South  America  in  the  year  one  thousand  eight  hundred 
and  twenty-eight ;  that  he  was  absent  upwards  of  two 
years ;  and,  after  his  return,  he  always  asserted  his  right  to 
ToL.  IT.— 82 
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1846«  possession  and,  dnring  seyeral  years  befine  bis  death,  did 
have  legal  and  actual  possession  and  was  so  possessed  at 
the  time  of  his  death ;  and  the  complainants  had,  as  heiiSi 

BowLBT.  ever  since  the  possession  and  then  had  the  possession 
under  the  original  title  of  Radcliff  and  adversely  to  all 
claim  by  Rowley.  That,  on  the  third  day  of  July  one 
thousand  eight  hundred  and  forty-two,  Radcliff  died,  being 
then  the  indisputed  owner,  as  far  as  that  he  was  not  disturbed 
in  the  possession,  right  or  use  of  the  premises ;  and  that 
the  complainants,  his  said  heirs,  had,  since  that  time,  been 
undisturbed.  But  they  had  recently  been  informed  tfiat 
Rowley  was  attempting  to  revive  his  claims  to  the  property 
under  some  proceedings  in  the  cause  between  him  and  Van 
Benthuysen  subsequent  to  that  decree,  by  virtue  of  which 
he  pretended  the  lands  were  liable  to  be  sold  for  the  pay- 
ment of  a  balance  of  account  decreed  in  his  favor  against 
Tan  Benthuysen.  That  such  final  decree  appeared  to  have 
been  made  on  the  twenty-fourth  day  of  November  one  thou- 
sand eight  hundred  and  forty,  but  not  enrolled  until  the 
fourteenth  day  of  September  one  thousand  eight  hundred 
and  forty-two.  That  Van  Benthuysen  died  on  the  four- 
teenth day  of  March  in  the  year  one  thousand  eight  hun- 
dred and  forty-one ;  but  no  proceedings  had  been  taken  to 
revive  against  his  representatives.  Still,  he  had  advertised 
a  sale,  under  the  decree,  of  the  premises  for  the  seventeenth 
day  of  September  one  thousand  ^ight  hundred  and  forty- 
four.  The  complainants  insisted  that  their  title  could  not 
be  invalidated  by  such  proceedings,  yet,  the  value  of  the 
property  was  lessened  by  bringing  their  title  thus  indirectly 
into  dispute  and  they  were  entitled  to  be  relieved  from  the 
obstruction  occasioned  by  such  proceedings  of  Rowley's  to 
the  full  enjoyment  of  their  property.  That,  by  the  county 
clerk's  certificate  recently  furnished,  there  appeared  of  re- 
cord a  mortgage  from  Rowley  to  the  defendants  Mcpsfs. 
Craft  for  the  two  thousand  five  hundred  dollars,  bearing 
date  the  fourteenth  day  of  May  one  thousand  eight  hun- 
dred and  thirty-one,  open  of  record  and  an  apparent  lien. 
A  charge  that  the  mortgage  was  not  given  in  good  faith, 
nor  for  a  ^ona  fide  consideration ;  and  was  intended  as  a 
hindrance  and  embarrassment  to  the  title  of  William  Rad- 


RADCLIFP 
V, 


TICB-CHANCELLOR»S  COURT.  651 

diff.     That  the  Messrs.  Crafts  refused  to  cancel  it ;  and       1845. 
kept  it  on  foot  to  the  prejudice  of  the  complainants'  title. 
Proffer :  That  the  complainants'  title  may  be  settled  by  a 
decree  of  this  court  and  relieved  from  the  unfounded  claims      bowlbt. 
set  up  by  Rowley  and  the  Crafts.    That  Rowley  might  be 
decreed  to  relinquish  and  cancel  of  record  all  lien  upon  the 
premises  of  the  complainants  for  any  balance  of  account 
against  Van  Benthuysen  and  be  barred  from  all  further  pro- 
ceedings to  molest  and  interfere  with  the  complainants  en- 
joyment  of  the  property ;   and  that  the  Crafts  mortgage 
might  be  cancelled.    And  for  further  or  other  relief. 
The  demurrer  was  interposed  by  the  defendant  Rowley. 

Mr.  jB.  F,  Butler^  in  support  of  the  demurrer. 

Mr.  Dana^  contra. 

The  Yicb-Chancellor  : — ^The  two  principal  grounds  Mare/^  10, 
taken  by  the  demurrer  are,  1.  That  there  is  no  equity  in       1846. 
the  bill  $  and,  2.  That  whatever  be  the  equity  stated,  the 
relief  is  barred  by  the  statute  of  limitations,  as  more  than 
six  years  have  elapsed  since  there  has  been  a  knowledge  of 
the  facts.  , 

The  bill  tells  the  story  of  a  series  of  frauds  practiced  by 
Mr.  Rowley  on  his  client  and  principal  Tan  Benthuysen 
and  on  William  Radcliff,  the  ancestor  of  the  complainants. 
But  it  claims  relief  only  in  respect  to  that  portion  of  the 
lands  which  were  sold  under  the  executions  on  the  Banyan 
judgments  in  the  month  of  April  one  thousand  eight  hun- 
dred and  twenty-one. 

The  other  portion,  sold  under  the  mortgage  in  the  month 
of  January  one  thousand  eight  hundred  and  twenty-one,  is 
not  attempted  to  be  reclaimed ;  and  if  it  were,  the  statute 
of  limitations  would  be  a  bar.  So,  with  respect  to  the  two 
hundred  and  sixty  acres  sold  under  the  executions :  for  if, 
by  that  proceeding,  the  complainants  or  their  ancestor  had 
been  dispossessed  of  the  land  and  the  object  of  this  biU 
were  to  set  aside  the  sale  and  have  a  restoration  of  the  pos- 
session and  ownership,  there  would  seem  to  be  either  no 
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1845.       necessity  for  coming  into  this  court  or  at  this  late  day  the 
claim  to  such  relief  would  be  barred  by  the  statute. 

The  bill,  however,  shows  that,  notwithstaodiDg  the  she- 

RowLST.  riff's  sale  and  the  failure  to  redeem  in  the  year  one  ihoa- 
sand  eight  hundred  and  twenty-two,  the  ancestor,  Radcliff, 
remained  in  the  undisturbed  possession  down  to  the  time 
of  bis  death  in  the  month  of  July  one  thousand  eight  hun- 
dred and  forty-two.  In  the  meantime,  a  litigation  took 
place  between  Rowley  and  Tan  Benthuysen ;  and,  as  be- 
tween them,  the  latter  was  adjudged  to  be  the  owner,  sub- 
ject to  the  lien  or  charge  of  the  former  for  the  balance  of 
his  account — ^and  subject  to  that  charge  Rowley  conveyed 
to  Van  Benthuysen  on  the  seventeenth  day  of  January  one 
thousand  eight  hundred  and  thirty-nine.  Thus,  Van  Ben- 
thuysen became  vested  with  the  legal  title  and,  as  between 
him  and  Radcliff,  an  equity  arose  that  the  latter  should  be 
protected  against  that  legal  title,  by  reason  of  Van  Ben- 
thuysen's  covenants  and  warranty  in  his  original  deed  to 

Radcliff. 

It,  then,  appears  that  since  the  death  of  Radcliff,  his 
heirs,  the  complainants,  have  remained  in  the  undisturbed 
possession  of  the  land ;  and  that  Rowley  has  obtained  a 
decree  for  the  balance  due  to  him  from  Van  Benthuysen. 
This  decree  was  made  on  the  twenty-fourth  day  of  Novem- 
ber one  thousand  eight  hundred  and  forty ;  and  was  en- 
rolled on  the  fourteenth  day  of  September  one  thousand 
eight  hundred  and  forty-two.  Van  Benthuysen  died  on  the 
fourteenth  day  of  March  one*  thousand  eight  hundred  and 
forty-one  and  Rowley  is  proceeding  to  a  sale  of  the  land 
under  that  decree — which  was  advertised  for  the  seven- 
teenth of  September  one  thousand  eight  hundred  and  forty- 
four.  It  is  alleged  that  this  proceeding  of  Rowley's  and  the 
sale  he  has  advertised  operate  to  the  prejudice  of  the  title 
of  the  complainants  and  to  their  possession  and  use  and 
enjoyment  of  the  property  and  they,  therefore,  claim  to  be 
protected  in  that  possession  and  enjoyment  as  against  Row- 
ley and,  also,  as  against  his  mortgagees,  the  Messrs.  Crafts. 
The  bill  appears  to  me  to  show  a  strong  case  for  that 
purpose  as  against  these  parties.  A  case,  too,  of  which 
chancery  has  jurisdiction  on  the  ground  of  removing  clouds 
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It  would  seeniy  that  a  quarter's  salary  due  to  a  defendant  on  a  certain  day  can 
be  secared  under  a  judgment  creditor's  bill  filed  on  that  day,  notwithstand* 
ing  the  defendant,  a  few  days  before,  had  filed  his  petition  in  bankruptcy. 
But,  however  this  may  be,  he,  himself,  cannot  take  the  point  by  a  plea — 
it  is  the  province  of  his  assignee. 
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from  the  title  of  the  complainants  and  obstacles  in  the  way       ]846. 
of  their  full  enjoyment  of  the  property,  which  is  an  ac- 
knowledged head  of  equity :  see  The  Mayor,  ^c.  of  Brook- 
lyn V.  MeseroUy  26  Wend.  R.  137. 

I  am  of  opinion,  also,  that  this  cause  of  equitable  relief 
may  well  be  considered  as  haFing  arisen  when  Rowley  un- 
dertook or  threatened  to  enforce  the  decree  for  his  balance 
against  the  land  in  question  or  that  an  equity  arose  to  Rad- 
cliff  to  have  the  land  exonerated  from  all  claim  of  Van  Bea- 
thuysen  and  of  Rowley  as  his  creditor  the  moment  Rowley 
conveyed  it  to  Van  Benthuysen  by  his  deed  of  the  seven- 
teenth day  of  January  one  thousand  eight  hundred  and 
thirty-nine.  This  was  within  six  years  of  the  time  of  filing 
the  bill. 

The  demurrer  must  be  overruled,  with  costs. 


Judgment  Creditor's  Bill. 

The  defendant  was  a  judge  of  one  of  the  courts  of  the    May  28^ 
city  of  New  York ;  and  the  bill  was  filed  on  the  first  day  of      1845. 
November  one  thousand  eight  hundred  and  forty-four,  on  J^^^^^^^^  • 
which  day  a  quarter's  salary  for  services  as  judge  became  q   j^*^*^^^^^ 
due  to  the  defendant.    A  few  days  before  (and  when,  as  it  Judgment 
will  be  seen,  the  salary  was  not  due)  the  defendant  had  filed  Credilor^a 
his  petition  in  bankruptcy ;  and  he  now  set  it  up  by  a  plea,  BUL 
as  follows :  Pleadings. 

This  defendant  by  protestation  not  confessing  or  acknow-  d™jL^  ^ 
ledging  all  or  any  of  the  matters  or  things  in  the  said  com-  ^  ' 
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1846.  plainant's  bill  of  complaint  contained  to  be  trae,  in  sach 
manner  and  form  as  the  same  are  therein  set  forth  and  al- 
leged, as  to  all  the  discovery  and  relief  thereby  sought  for, 
from,  or  prayed  against  this  defendant,  this  defendant  by 
leave  of  the  court  first  had  and  obtained  doth  plead  thereto, 
and  for  plea  saitb,  that  he,  this  defendant,  before  and  on  the 
twenty-ninth  day  of  October  in  the  year  one  thousand  eight 
hundred  and  forty-two,  was  and  thence  continuing  until  and 
at  the  time  of  the  decree  of  bankruptcy  and  discharge  from 
his  debts  as  a  bankrupt  hereinafter  mentioned,  continually 
hath  been  a  resident  in  the  city  of  New  York  in  the  southern 
district  of  the  State  of  New  York,  in  the  second  judicial  dis- 
trict of  the  United  States  of  America.  And  this  defendant 
so  being  such  resident  at  the  time  herein  first  mentioned  was 
owing  debts  which  were  not  created  in  consequence  of  a  de- 
falcation as  a  public  officer,  or  as  executor  or  administrator, 
guardian  or  trustee  or  while  acting  in  any  other  fiduciary 
capacity  and  was  unable  to  meet  his  debts  and  engagements 
and  was  a  bankrupt  within  the  true  intent  and  meaning  of 
the  act  of  Ck>ngress  entitled  <'  An  act  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United  States,"  passed 
the  19th  of  August  1841.  And  this  defendant  so  being  such 
bankrupt  as  aforesaid,  afterwards  and  after  the  recovery  of 
the  judgment  in  the  complainant's  bill  of  complaint  men- 
tioned and  after  the  act  of  Congress  aforesaid  went  into 
effect  and  before  the  complainant's  bill  of  complaint  in  this 
cause  was  filed,  to  wit,  on  the  29tb  d^y  of  October  1842,  pur- 
suant to  the  provisions  of  said  act,  did  present  to  and  file  in 
the  district  court  of  the  United  States  for  the  said  southern 
district  of  New  York  his  petition,  setting  forth,  to  the  best  of 
his  knowledge  and  belief,  a  list  of  his  creditors,  their  respec- 
tive places  of  residence  and  the  amount  due  to  each,  together 
with  an  accurate  inventory  of  his  property,  rights  and  credits 
of  every  name,  kind  and  description  and  the  location  and 
situation  of  each  and  every  parcel  and  portion  thereof  and 
in  said  petition  did  declare  himself  to  be  unable  to  meet  his 
debts  and  engagements,  which  said  petition  was  duly  veri- 
fied by  the  oath  of  the  petitioner,  this  defendant.  And  this 
defendant  did  apply  to  the  said  district  court  for  the  benefit 
of  the  said  act  of  congress  aforesaid  (in  such  case  provided) 
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by  a  full  discharge  from  all  his  debts.    And  this  defendant       1846. 
further,  in  fact,  saith  that,  upon  and  after  the  filing  of  such 
petition  as  aforesaid,  due  notice  thereof  and  of  the  intended 
hearing  thereof  before  the  said  district  court  at  the  city  of 
New  York  on  the  first  day  of  December  in  the  year  1842 
was  published  in  the  Morning  Courier  and  New  York  En- 
quirer, the  New  York  Standard  and  in  the  New  York  Com- 
mercial Advertiser,  three  of  the  public  newspapers  printed 
in  the  said  district,  (for  that  purpose  designated  ^y  the  said 
district  court)  at  least  twenty  days  before  such  last  men- 
tioned day,  and  that,  at  such  last  mentioned  day  and  place, 
the  said  petition  came  on  to  be  heard  before  the  honorable 
Samuel  R.  Betts,  district  judge  of  the  United  States  for  the 
said  southern  district  of  New  York.    And  such  proceedings 
were  thereupon  had  in  said  court  before  the  said  district 
judge  that  afterwards,  to  wit,  on  the  tenth  day  of  December 
1842,  by  the  decree  of  the  said  district  court  in  that  behalf^ 
then  and  there  made  upon  the  said  petition  and  duly  entered 
of  record  in  the  same  court,  according  to  the  provisions  of 
the  said  act,  this  defendant  was  declared  to  have  become 
and  to  be  a  bankrupt  within  and  according  to  the  true  intent 
and  meaning  of  the  act  of  Congress  aforesaid,  which  said 
decree  remains  in  full  force  and  effect,  not  reversed,  avoided 
or  in  any  manner  vacated  or  impaired,  as  by  the  said  decree 
still  remaining  of  record  in  the  said  district  court,  before  the 
aforesaid  judge  thereof,  may  more  fully  and  at  large  appear. 
And  the  defendant  in  fact  further  saith  that  William  C.  H. 
Waddell,  at  the  time  of  the  aforesaid  decree,  was  and  from 
thenceforth  hath  been  and  now  is,  by  the  appointment  of  the 
said  district  court,  the  official  or  general  assignee  in  bankrupt- 
cy appointed  and  designated  under  the  rules  and  regulations 
of  said  district  court  and  no  special  or  other  assignee  was  or 
hath  been  appointed  assignee  of  the  property  and  rights  of 
property  of  this  defendant.    And  the  said  property  and  rights 
of  property  of  this  defendant  of  every  name  and  nature, 
whether  real,  personal  or  mixed  (except  as  in  the  act  is  pro- 
vided and  excepted)  did,  by  the  decree  aforesaid,  by  operation 
of  law,  ipsoftzdoy  from  the  time  of  such  decree,  become  di- 
vested out  of  this  defendant  and  the  same  became  vested  by 
force  of  said  decree  in  the  said  William  C.  H.  Waddell  so 
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1845.  being  the  general  assignee  as  aforesaid.  And  the  defendant 
in  fact  further  saith  that,  after  the  making  of  the  decree 
aforesaid,  to  wit,  on  the  twenty-first  day  of  November  in  the 
year  one  thousand  eight  hundred  and  forty-four,  at  the  city 
of  New  York,  he,  the  said  defendant,  presented  to  the  said 
district  court  a  petition  prajnng  to  be  discharged  in  full  from 
all  his  debts  and  for  a  certificate  of  such  discharge,  as  by  the 
said  last  mentioned  petition  now  being  and  remaining  of  and 
in  the  said  court,  at  the  city  of  New  York  aforesaid,  will 
more  fully  and  at  large  appear.  And  this  defendant  in  fact 
further  saith  that,  after  the  aforesaid  decree  and  after  the 
presentation  of  the  said  last  mentioned  petition,  such  further 
proceedings  were  had  in  the  said  district  courts  aforesaid  at 
the  city  of  New  York,  according  to  the  provisions  of  the  act 
of  Congress  aforesaid  and  to  the  rules  and  practice  of  the 
said  district  court,  that  afterwards,  to  wit,  at  a  district  court 
of  the  United  States  of  America  held  for  the  southern  dis- 
trict of  New  York  at  the  city  hall  of  the  city  of  New  York, 
to  wit,  on  Saturday  the  8th  day  of  February  in  the  year  1845, 
before  the  Honorable  Samuel  R.  Betts,  districljudge,  the 
matter  of  C.  D.,  a  bankrupt  (being  the  defendant  in  this  suit) 
came  on  to  be  heard  and  upon  such  hearing  a  decree  of  the 
said  court  was  duly  made  in  the  matter  and  of  the  tenor  and 
effect  following,  to  wit :  C.  D.,  of  the  city  of  New  York, 
counsellor  at  law,  a  bankrupt,  having  filed  a  petition  praying 
to  be  discharged  in  full  from  all  his  debts  and  for  a  certifi- 
cate of  such  discharge  pursuant  to  the  act  of  Congress,  enti- 
tled "  An  act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,"  passed  August  19th,  1841. 
And  it  appearing  to  the  court,  upon  the  said  petition  and  the 
report  of  the  clerk  and  assignee  accompanying  the  same, 
that  the  said  bankrupt  has  bonajide  surrendered  all  his  pro- 
perty and  rights  of  property  (with  the  exception  of  such  ar- 
ticles as  were  designated  and  set  apart  by  the  assignee)  that 
the  said  bankrupt  has  fully  complied  with  and  obeyed  all 
the  orders  and  directions  which  have  from  time  to  time  been 
passed  by  this  court  and  has  otherwise  conformed  to  all  the 
requisites  of  the  said  act  and  that  no  written  dissent  to  such 
discharge  has  been  filed  by  a  majority  in  number  and  value 
of  his  creditors  who  have  proved  their  debts  and  no  cause 
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beiDg  now  shown  to  the  court  why  the  prayer  of  the  peti-  1845. 
tioner  be  not  granted,  it  is  ordered,  decreed  and  allowed  by 
the  court  that  the  said  C.  D.  be  and  he  accordingly  hereby 
is  fully  discharged  of  and  from  all  his  debts  proveable  under 
the  said  act  and  owing  by  him  at  the  time  of  the  presenta- 
tion of  his  petition  to  be  declared  a  bankrupt  And  it  is  fur- 
ther ordered  that  the  clerk  duly  certify  this  decree  under 
the  seal  of  this  court  and  deliver  the  same  to  the  said  bank- 
rupt when  demanded — which  said  decree  remains  in  full 
force  and  effect,  not  reversed,  avoided  or  in  any  manner  va- 
cated or  impaired,  as  by  the  said  decree  still  remaining  of 
record  in  the  said  district  court  before  the  aforesaid  judge 
thereof  as  by  the  certificate  thereof  under  the  seal  of  said  court 
and  now  in  the  possession  of  this  defendant  ready  to  be 
produced  as  this  honorable  court  shall  direct.  And  the  de- 
fendant in  fact  further  saith  that,  before  the  granting  of  said 
discharge  and  certificate,  he,  the  said  defendant,  did  bona 
fide  surrender  all  his  property  and  rights  of  property,  with 
the  exception  of  such  articles  as  were  designated  and  set 
apart  by  the  assignee  for  the  use  of  the  bankrupt  according 
to  the  provisions  of  the  said  act  of  congress  and  did  fully  com- 
ply with  and  obey  all  orders  and  directions  which  were  from 
time  to  time  passed  by  the  said  court  touching  the  matters  of 
his  said  petition  and  did  otherwise  conform  to  all  the  requisi- 
tions of  the  said  act  and  that  no  written  dissent  to  the  dis- 
charge of  the  said  defendant  was  filed  by  a  majority  in  num- 
ber and  value  of  his  creditors  who  have  proved  their  debts 
and  that  no  cause  was  shown  to  the  said  court  why  a  dis- 
charge and  the  certificate  thereof  should  not  be  granted  al- 
though notice  to  the  creditors  of  the  said  defendant  and  other 
persons  in  interest  to  appear  and  show  cause  against  the 
granting  of  the  same  was  duly  given  pursuant  to  the  said 
act  and  the  rules  and  practice  of  said  court. 

And  this  defendant  further  saith  that  the  judgment  reco- 
vered by  the  said  complainants  and  in  the  said  bill  of  com- 
plaint mentioned  is  and  was  for  and  recovered  upon  a  debt 
contracted  by  this  defendant  prior  to  the  presentation  of  the 
aforesaid  first  petition  of  the  said  defendant  and  the  said 
judgment  with  all  moneys  due  thereon  was  a  debt  provable 
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1846.       under  the  aforesaid  act  of  Congress  and  under  the  decree  of 
bankruptcy  aforesaid. 

And  this  defendant  further  saith  that  the  said  bill  of  com* 
plaint  of  the  said  complainant  was  filed  and  the  said  suit 
commenced  thereby  in  the  court  of  chancery,  to  wit,  on  the 
first  day  of  November  in  the  year  one  thousand  eight  hun- 
dred and  forty-two,  the  day  when  the  quarter's  salary  of  this 
defendant  in  the  complainant's  bill  mentioned  became  due 
and  payable  and  after  the  fiUng  of  this  defendant's  petition 
in  bankruptcy  as  aforesaid.  And  this  defendant  doth  aver 
the  truth  of  and  doth  plead  the  matters  aforesaid  in  bar  of 
the  whole  of  complainant's  said  bill  of  complaint  and  of  and 
to  all  relief  and  discovery  thereby  sought  and  he  prays  the 
judgment  of  this  honorable  court  whether  he  should  be  com- 
pelled to  make  any  further  answer  to  the  said  bill  of  com- 
plaint ;  and  he  prays  to  be  hence  dismissed  with  hisreasona? 
ble  costs  and  charges  in  this  behalf  most  wrongfully  sus- 
tained. 

The  plea  now  came  on  for  argument 

Mr.  P.  S.  CrookSf  in  support  of  the  plea,  cited  Brimming 
v.  Bettis,  8  Paige's  C.  R.  668 ;  26  vol.  of  the  London  Law 
Magazine,  360;  and  Flarty  v.  Odlum^  3  Durn.  &  East, 
68L 

Mr.  De  Wittj  for  the  complainant 

The  Vice-chancellor  : — The  plea  in  this  case  is  a  good 
plea  to  show  that  the  defendant  is  personally  exonerated  and 
discharged  from  the  debt  and  the  judgment 

But  that  is  not  the  question.  The  question  is,  whether 
it  is  a  good  plea  to  exonerate  the  particular  fund  or  sum  of 
money  which  it  was  the  object  of  the  bill  and  injunction  in 
this  cause  to  reach  and  have  applied  (o  the  complainant's 
judgment  By  filing  the  bill  on  the  first  day  of  November, 
the  complainant  acquired  a  lien  in  equity  upon  the  money. 
It  was  a  quarter's  salary  which  had  then  been  earned  and 
become  due  and  payable  and,  as  such,  was  liable  to  this 
creditor  within  the  principle  recognized  in  Brtwning  t. 
Bettis  ;  and  a  judgment  creditor,  having  acquired  this  equi- 
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table  lien,  cannot  be  divested  of  it  hy  the  debtor's  subsequent  1845. 
proceedings  in  bankruptcy.  This  point  I  understand  to  be 
conceded  by  decisions  made  in  the  United  States  Court.(a) 
True,  in  this  case  the  defendant's  petition  in  bankruptcy 
was  filed  two  or  three  days  before  this  bill  was  filed  :  but 
the  filing  of  the  petition  did  not  divest  the  petitioner  of  his 
property  and  right  of  property.  It  is  "  from  the  time  of  the 
decree"  declaring  him  a  bankrupt  that  he  is  to  be  deemed 
divested  of  his  property  and  the  assignee  to  be  vested  with 
it :  $  3  of  the  bankrupt  law.  I  see  nothing  in  this  law  to 
favor  the  doctrine  of  rotation  to  the  time  of  committing  an 
act  of  bankruptcy  or  of  filing  the  petition  so  as  to  defeat  the 
claim  of  the  judgment  creditor  under  circumstances  like  the 
present 

However,  if  this  creditor's  claim  is  to  be  overreached  on 
such  ground,  the  general  assignee,  in  whom  the  property 
and  right  of  property  is  vested,  is  the  person  to  take  mea- 
sures for  that  purpose  and  not  the  debtor  who  can  no  longer 
have  any  interest  in  the  question  whether  the  fund  shall  go 
to  a  particular  creditor  or  be  distributed  amon^  all  the  cre- 
ditors. Considering  the  nature  and  object  of  this  bill,  being 
lUther  a  proceeding  in  rem  than  in  personam^  it  seems  to 
me  that  the  plea  is  wrong  in  attempting  to  meet  the  whole 
bill,  when  the  effect  of  it  is  only  to  exonerate  the  defendant 
from  any  further  personal  liability. 

It  must,  therefore,  be  overruled,  with  costs — giving  leave 
to  the  defendant  to  set  up  the  same  matter  in  an  answer. 

(a)  See  Conkling,  J.,  in  T%e  maUer  of  AUen,  5  Law  Repoiter,  363. 
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Hope  and  another  v.  Brinckerhoff  and  another. 


Where  a  judgment  debtor  is  entitled  to  a  share  of  personalty  bj  the  death  of 
a  relation,  and  sach  death  happens  before  the  filing  of  a  creditor's  bill,  bat 
administration  on  the  estate  of  the  decedent  takes  place  afterwards :  Held, 
that  a  supplemental  bill  might  be  filed  to  impound  the  fund,  although  the 
creditor,  had  he  known  of  the  debtor's  right  to  the  fund,  might  have  brought 
it  in  by  an  amendment  to  the  original  bilL 


October  8,  A  judgment  creditor's  bill  had  been  filed  against  George 
1846.  Brinckerhoff,  as  the  judgment  debtor  and  Thomas  P.  Rich- 
^-^^^^7^  ards,  as  his  assignee  under  voluntary  assignment.  An- 
r^leamng.  ^^^^  yi^^  been  put  in  and  replications  filed. 
Supple- '  ^^^  complainants  then  filed  a  supplemental  bill ;  and 
mental  bUL  therein,  after  setting  forth  the  original  bill  and  its  po- 
Amend-  sition,  added  the  following  allegations  and  clauses :  <<  And 
ment.  yQ||f  complainants  further  show  that  they  are  informed  and 

believe  and  so  state  the  fact  to  be,  that  the  said  defendant, 
George  Brinckerhoff,  at  the  time  of  filing  the  original  bill  in 
this  cause  was  entitled,  as  one  of  the  heirs  at  law  of  his 
mother  Dorothea  Brinckerhoff,  deceased,  or  in  some  other 
way  was  interested  in  or  entitled  to  a  share  or  portion  of  the 
present  estate  of  the  said  Dorothea  Brinckerhoff.  deceased, 
which  claim  was  not  known  to  your  complainants  at  the 
time  of  filing  the  said  original  bill.  And  your  complain- 
ants further  show,  by  way  of  supplement,  that  they  have 
been  informed  since  the  filing  the  replication  to  the  said  last 
answer  to  the  said  original  bill  and  so  state  the  fact  to  be 
*  that  since  the  filing  of  the  original  bill  in  this  cause,  to  wit, 

on  the  ninth  day  of  March  in  the  year  one  thousand  eight 
hundred  and  forty-two,  letters  of  administration  upon  the 
goods,  chattels  and  credits  of  which  the  said  Dorothea 
Brinckerhoff  died  possessed  was  granted  by  the  surrogate  of 
the  county  of  New-York  to  John  L.  Lawrence,  Esquire,  of 
the  city  of  New- York ;  and  that  your  complainants  have 
been,  on  this  fourth  day  of  Jime  in  the  year  one  thousand 
eight  hundred  and  forty-five,  informed  on  inquiry  made  of 
the  said  John  L.  Lawrence  that  there  is  a  large  amount  of 
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the  personal  estate  of  the  said  Dorothea  Brinckerhoff,  de- 
ceased, DOW  in  the  hands  of  the  said  John  L.  Lawrence,  as 
such  administrator,  the  particulars  of  which  or  amount 
your  orators  are  ignorant  and  pray  a  discovery.    And  your 
complainants  further  show  by  way  of  supplement,  that  they 
have  been  informed,  since  the  filing  and  service  of  the  said 
last  replication,  that  the  said  George  Brinckerhoff  succeeded 
in  establishing  his  right  to  have  his  share,  portion  or  inte- 
rest in  the  personal  estate  of  the  said  Dorothea  Brinckerhoff 
deceased,  paid  to  him ;  and  that  the  said  George  Brincker- 
hoff is  now  entitled  to  a  large  amount  of  money  as  his  share 
of  the  said  estate  which  is  now  in  the  possession  of  the  said 
John  L.  Lawrence,  Esquire,  of  the  city  of  New. York,  as  ad« 
ministrator  of  the  goods,  chattels  and  credits  which  were  of 
the  said  Dorothea  Brinckerhoff,  deceased,  at  the  time  of  her 
death ;  and  that  there  is  now  in  the  hands  of  the  said  John 
L.  Lawrence,  as  such  administrator,  a  large  amount  of  mo- 
ney, to  wit,  more  than  sufficient  to  pay  off  and  satisfy  the 
amount  due  on  the  said  judgment  and  the  interest  and  costs 
of  the  proceedings  therein,  which  belong  to  the  said  George 
Brinckerhoff  as  his  distributive  share  of  the  estate  of  the 
said  Dorothea  Brinckerho£^  deceased,  and  which  he  claims 
as  one  of  the  heirs  at  law  of  the  said  Dorothea  Brinckerhofl^ 
deceased,  the  particulars  of  which  your  complainants  are 
ignorant  and  unable  to  state ;  and  your  complainants  pray 
a  full  discovery  of  the  same ;  and  which  the  said  George 
Brinckerhoff  is  now  endeavoring  to  get  the  possession  of  to 
apply  the  same  to  his  own  use.    And  your  complainants 
further  show,  that  they  are  apprehensive  that  the  said  John 
L.  Lawrence,  the  said  administrator,  will  pay  to  the  said 
George  Brinckherhoff  his  distributive  share  of  the  estate  of 
the  said  Dorothea  Brinckerhoff,  deceased,  and  that  the  same 
will  be  utterly  lost  to  your  complainants,  unless  said  John 
L.  Lawrence  should  be  restrained  or  enjoined  by  the  in- 
junction of  the  court    And  your  complainants  further  show 
that  they  are  advised  and  believe  that  the  said  John  L. 
Lawrence,  the  said  administrator  of  the  goods,  chattels  and 
credits  which  were  of  the  said  Dorothea  Brinckerhoff, 
deceased,  is  a  proper  and  necessary  party  to  the  said  bill  of 
complaint  as  filed  as  aforesaid ;  and  that  they  are  also  ad- 
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1845.  vised  and  believe  that  they  are  entitled  to  the  same  relief 
aigainst  the  said  John  L.  Lawrence,  as  such  administrator 
as  aforesaid,  as  they  would  have  been  entitled  to  against 
miMCKn-  the  said  Geoive  Brinckerhoff  if  the  said  John  L.  Lawrence 
had  not  been  appointed  such  administrator  and  to  the  same 
relief  as  they  would  have  been  entitled  to  if  the  said  John 
L.  Lawrence,  as  such  administrator  as  aforesaid,  had  been 
made  a  party  to  the  said  original  and  amended  bill,  to  the  end, 
therefore,  6cc.^  Prayer ^  that  the  said  distributive  share  may 
be  paid  by  the  said  John  L.  Lawrence  to  the  receiver  appoint- 
ed in  the  cause  or  a  sufficient  amount  thereof  to  pay  and 
satisfy  the  amount  due  to  the  complainant,  with  costs;  and 
for  an  injunction  to  restrain  the  disposition  of  so  much  as 
would  be  sufficient  for  that  purpose,  and  adding  John  L. 
Lawrence  as  a  party. 

Demurrer  interposed ;  and  the  argument  on  it  now  came 
before  the  court. 

Mr.  Brinckerhoff^  in  pro,  per. 

Mr.  WiUiam  S.  Searsj  for  the  complainant 

Jiifte9.  The  Yice-Chancellor  : — ^The  ground  on  which  this 
demurrer  is  taken  is,  that  the  matter  of  substance  intro- 
duced by  way  of  supplement  might  have  been  introduced 
into  the  original  bill  by  way  of  amendment ;  and,  hence, 
that  a  supplemental  bill  is  unnecessary.  It  is  true  that 
wherever  the  same  end  can  be  obtained  by  amendment,  the 
court  will  not  permit  a  supplemental  bill  to  be  filed  (Mit- 
ford,  62);  but  new  matter  or  events  which  have  arisen  since 
the  filing  of  the  original  bill  cannot  be  set  up  by  amend- 
ment— and  if  they  are  intended  to  be  invoked  as  a  ground 
for  relief,  resort  must  be  had  to  a  secondary  bill.  Now,  in 
this  instance,  the  share  or  interest  of  the  defendant  in  the 
estate  of  his  deceased  mother  existed  and  was  just  as  per* 
feet  before  and  at  the  time  of  filing  the  original  bill  as  it 
was  afterwards;  and,  by  amending  the  bill,  the  complain- 
ants could  have  had  a  decree  against  the  defendant  Brinck- 
erhofi*,  compelling  him  to  assign  the  claim  to  a  receiver  so 
that  the  same  should  be  collected  and  applied  to  the  pay- 
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ment  of  their  debt.  If,  however,  it  was  necessary  or  if  not  1845. 
actually  necessary,  yet  if  it  was  proper  to  make  John  L. 
Lawrence  a  party  defendant  in  order  directly  to  reach  the  ^, 
funds  in  his  hands  as  administrator,  that  course  could  only  '^^|^ 
be  pursued  by  means  of  a  supplemental  bill.  John  L.  Law- 
rence, it  appears,  did  not  become  such  administrator  and 
possess  himself  of  the  assets  until  long  after  the  original 
bill  was  filed ;  and,  having  funds  in  his  hands  belonging  to 
the  defendant,  as  this  bill  now  shows,  I  cannot  undertake 
to  say  that  it  was  improper  to  make  him  a  party  and  to  ask 
tliat  he  be  decreed  to  apply  so  much  of  it  as  may  be  neces- 
sary to  satify  the  complainant's  judgment  debt  and  to  have 
him  enjoined  in  the  mean  time  from  paying  the  money  over 
to  the  defendant.  This  specific  relief,  it  seems  to  me,  the 
complainants  have  a  right  to  ask  for ;  and  having  that  right, 
it  is  only  available  to  them  by  a  supplemental  bill.  If  the 
complainants  had  been  content  to  seek  payment  out  of  this 
specific  fund,  through  the  medium  of  an  assignment  by  Mr. 
Brinckerhoff  to  the  receiver  in  the  cause,  it  might  have  been 
necessary  to  have  done  no  more  than  to  amend  the  bill  by 
alleging  the  existence  of  the  property  in  the  hands  of  Law- 
rence under  a  grant  of  letters  of  administration,  though  sub- 
sequent Such  a  bare  allegation  being  admissible  as  an 
amendment  within  the  exception  to  the  general  rule  ad« 
verted  to  by  the  chancellor  in  Buck,  ea^r.  v.  Buck,  4  Sara* 
toga  Sentinel  Rep.  4,  5. 
Order :  that  demurrer  be  overruled,  with  costs. 
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Hawn  and  others  v.  Banks  and  others,  Executors,  &c. 


The  testatrix  gave  to  her  niece  M.  P.  and  to  her  heirs  S6,000.  The  legatee 
died  before  the  testatrix,  leaving  children.  The  court  held  that,  observing 
this  clause  alone,  the  legacy  lapsed ;  but,  on  the  paramount  rule  of  look- 
ing at  the  whole  will  and  subjecting  the  same  to  examination  and  com- 
parison, the  court  decided  that  the  legacy  went  to  the  children  of  the  lega- 
tee, inasmuch  as  a  prior  clause  furnished  a  key  for  construing  the  bequest 
ii^  that  way. 

The  words  or  and  and  will  be  allowed  a  construction  so  as  to  stand  in  the 
place  of  each  other  in  a  will  when  the  meaning  of  the  testator,  as  collect- 
ed from  the  whole  will,  clearly  authorizes  it;  but  not  otherwise. 


October  29,      Question  on  the  lapsing  of  a  legacy  given  under  the 
1846.       will  of  Eliza  McCarthy,  deceased.    The  clause  relating  to  it 
-^^^^T*^      was  in  these  words :  ^  I  give  and  bequeath  to  my  niece  Mary 
r^»J^«       Phelan  and  to  her  heirs  the  sum  of  six  thousand  dollars." 
Words  oa   Mary  Phelan  died  after  the  making  of  the  will,  but  before 
and  AND.     the  testatrix,  leaving  the  complainants  her  children,  next  of 
kin  and  heirs  at  law.    They  now  filed  a  bill  for  the  legacy. 
The  following  is  a  copy  of  such  parts  of  the  will  as  are  ne- 
cessary to  carry  out  the  meaning  of  the  court.    "First,  All 
my  just  debts,  if  any,  and  the  expenses  of  my  funeral  to  be 
paid  as  soon  as  may  be  after  my  decease.    Second,  I  give  and 
bequeath  to  my  sister  Margaret  McGrown  wife  of  William 
McGownof  Petersburgh  and  to  her  heirs  (except  her  daughter 
Mary  Jane  Wilcox  and  the  descendants  of  her  said  daughter) 
the  sum  of  seven  thousand  dollars.    Third,  I  give  and  be- 
queath to  my  niece  Mary  Jane  Wilcox,  wife  of  John  P.  Wil- 
cox, of  Flower  de  Hundred,  near  Petersburgh,  Virginia,  and 
to  her  heirs,  the  sum  of  six  thousand  dollars  and  also  my  silver 
tea  set  containing  a  tea-pot,  sugar-dish,  milk-pot,  one  dozen 
desert  knives,  one  dozen  forks  and  two  small  silver  plated  wai- 
ters.   Fourth,  I  give  and  bequeath  to  my  said  sister  Mar- 
garet McGown  and  to  my  said  niece  Mary  Jane  Wilcox,  my 
likeness  and  that  of  my  daughter.  Fifth,  I  give  and  bequeath 
to  my  said  sister  Margaret  McGown  all  my  silver  plate 
and  plated  ware  (except  the  said  articles  bequeathed  said 
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"Mary  Jane  Wilcox)  all  my  table  and  bed  linen,  my  wear^  1845. 
ing  apparel  and  jewelry,  except  my  gold  watch  and  chain. 
Sixth,  I  give  and  bequeath  to  my  niece  Mary  Phelan,  wife 
of  Mr.  Hawn,  late  state  treasurer  of  the  state  of  Alabama 
and  now  cashier  of  the  State  Bank  of  Alabama  at  Tusca- 
losa  and  to  her  heirs  the  sum  of  six  thousand  dollars  and 
also  my  gold  watch  and  chain.  Seventh,"  <fcc.  &c. 
A  demurrer  was  interposed. 

Mr.  Sears,  in  support  of  the  demurrer. 

Mr.  E.  Sandford,  contra. 

The  Vice- Chancellor  : — The  question  is,  whether  the      ^?y  6| 
legacy  given  to  Mary  Phelan  lapsed  or  belongs  to  her  chil-       1846. 
dren,  as  legatees  in  her  place  7 

I  take  it  that  this  will  was  drawn  by  a  professional  hand. 
There  are  various  indications  of  the  fact  about  it ;  and  it  is 
the  more  surprising  that  such  words  should  have  been  em- 
ployed as  are  here  used  to  express  the  meaning  of  the  tes- 
tatrix, which  must  have  been  very  plain  and  simple,  one 
way  or  the  other,  and  very  easily  understood  by  a  draughts- 
man. 

If  she  meant  to  make  her  niece  the  sole  legatee  of  the  six 
thousand  dollars,  why  were  the  words  **  and  to  her  heirs" 
superadded?  for,  surely,  they  were  unnecessary  and  must 
be  regarded  as  mere  surplusage  if  such  was  her  intention ; 
and,  on  the  other  hand,  if  her  intention  was  to  give  the 
legacy  to  her  niece  and  in  the  event  of  her  death  then  to 
her  children  or  next  of  kin  in  her  stead,  why  was  not  the 
will  so  written  or  some  other  words  used  which  would  have 
expressed  that  plain  and  simple  meaning — merely  chang- 
ing the  copulative  and  into  the  disjunctive  or  would  have 
gone  far  towards  establishing  that  n^eaning :  GeUings  v. 
McDermott,  2  My.  &  K.  69.  But,  as  the  words  stand  in 
this  will,  the  court  has  to  deal  with  them  in  the  best  way 
that  it  can.  If  the  sixth  clause  in  the  will  which  contains 
this  bequest  is  alone  to  be  looked  at,  it  is  very  clear  that  the 
legacy  must  be  deemed  to  have  lapsed :  the  words  ^'  and  to 
her  heirs,"  in  their  strict  sense,  not  being  substitutional,  but 
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1846.  words  of  limitation.  The  court  is  bound,  howerer,  to  look 
at  the  whole  will  and  examine  the  context,  in  order  to  get 
at  the  meaning  of  any  particular  part,  for,  by  comparing  one 
passage  or  phrase  with  another  and  observing  the  sense  in 
which  the  same  words  are  used  in  different  places  in  the 
same  instrument,  we  can  form  a  pretty  accurate  conclusion 
as  to  the  meaning  and  mtention  of  the  words  as  thus  used. 
A  will  is  to  have  effect  according  to  the  intention  of  the  tes- 
tator, whenever  that  intention  can  be  discovered  from  the 
instrument  itself,  provided  no  rule  of  law  is  thereby  violated. 
To  carry  out  that  intention  "and"  may  be  construed  to 
mean  or  and  e  converso  "  or"  changed  to  and.  This  will 
not  be  done,  however,  unless  it  be  clearly  authorized  by  the 
meaning  of  the  testator  as  collected  from  the  whole  will :  2 
Roper  on  Legacies,  291  to  294.  Now,  we  have  in  this  will 
a  key  to  the  meaning  of  the  testatrix  in  the  use  of  the  same 
word  "  and  to  her  heirs."  It  is  in  the  second  clause,  and 
where  the  words  first  occur,  that  they  are  clearly  used  in  a 
substitutional  sense,  that  is  to  say,  as  intended  to  give  the 
legacy  over  to  the  children  or  daughters  of  the  first  named 
legatee  and  thus  prevent  a  lapse.  And  it  is  fair  to  conclade 
that,  in  every  subsequent  clause  of  the  will,  where  the  same 
words  are  used  and  in  precisely  the  same  connection,  they 
w^re  used  in  the  same  sense  and  with  the  same  under- 
standing and  meaning. 

In  my  opinion  the  complainants  are  entitled  to  the  legacy 
according  to  the  showing  of  their  bill ;  and  the  demurrer 
must  be  overruled,  with  costs. 
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Mead  f .  Richards  and  others.  «• 

BICOAEIM. 


Where  an  injunction  bill  is  filed  with  affidavits  annexed  and  an  answer  on 
oath  is  waived,  but  the  same  is  put  in  under  oath  and  strong  affidavits  also 
aie  read  in  support  of  a  motion  to  dissolve  the  injunction,  the  dissolution 
is  not  a  matter  of  course,  especially  where  proofs  may  have  to  be  taken 
before  a  correct  decision  can  be  had.  • 


Motion  to  dissolve  an  injunction.    The  complainant  had     jjm^  g^ 
purchased  real  estate  in  the  city  of  New- York,  subject  to  a       1846. 
lease.    Circumstances  seemed  to  render  it  doubtful  whe-     s.^'^v^ 
ther  a  certain  lease,  alleged  to  be  on  the  premises,  was  a  Prodice. 
bona  fide  insttumeat',  and,  as  proceedings  were  taken  for  ^'9««ctum. 
summary  possession  and  the  buyer  of  the  property  consid- 
ered there  was  an  attempt  to  force  him  unequitably  to 
buy  parties  oS,  he  filed  the  present  bill,  to  which  affidavits 
were  attached.    It  is  deemed  unnecessary  to  give  the  par- 
ticulars of  the  case,  as  the  suit  is  reported  simply  for  the  ex- 
position of  the  rule  contained  in  the  decision  of  the  court. 

Mr.  J.  C.  S/niihj  Mr.  Bonney  and  Mr.  Woodward^  for  the 
respective  defendants. 

Mr.  C  Edwards^  for  the  complainant. 

The  Vice-Ohancellor: — This  is  not  a  case  in  which  Feb.2L 
it  is  a  matter  of  course  to  dissolve  the  injunction  on  the  de- 
nial by  the  answers  of  all  the  equity  of  the  bill.  The  oath 
of  the  defendant  in  answering  is  waived ;  and  the  bill  has 
affidavits  annexed,  verifying  the  principal  facts  on  which 
the  equity  is  based.  And  although  these  facts  are  strongly 
controverted,  it  is,  after  all,  but  a  conflict  of  affidavits  which 
lead  to  no  very  definite  or  certain  conclusion.  Proofs  may 
have  to  be  taken,  in  the  usual  manner,  before  the  cause  can 
be  properly  or  correctly  decided.  In  the  meantime,  the 
court  is  authorized,  in  its  discretion,  to  retain  the  injunction 
until  the  hearing.  If  it  shall,  then,  be  found  not  sustain- 
able and  the  defendant,  O'Rielly,  shall  appear  to  have  been 


668 


1846. 


BIMK 
«. 


CAiSBS  IN  THE 

unjustly  kept  out  of  possession  of  the  premises  and  of  the 
rents  and  profits  during  the  term  he  claims  to  be  entitled  to, 
this  court  can  recompense  him  in  damages  by  means  of  the 
injunction  bond,  as  to  the  sufficiency  and  amount  of  which 
bond  there  appears  to  be  no  complaint.  But,  notwithstand- 
ing the  strong  assertions  in  the  answers  and  affidavits  on 
the  part  of  the  defendants,  the  case  is  open  to  a  good  deal 
of  criticism  and  suspicion  as  to  the  good  faith  and  fairness 
of  the  transaction  in  relation  to  the  lease  and  to  O'Reily's 
becoming  the  purchaser  of  it  for  one  hundred  dollars  in 
reality  on  his  own  account. 

Under  fhe  circumstances,  I  think  there  can  be  no  danger 
of  working  injustice  to  the  defendants  or  any  of  them  by  re- 
taining the  injunction  and  undertaking  to  determine  the 
rights  of  parties  in  this  court,  instead  of  dissolving  it  and 
allowing  them  to  litigate  at  law. 

Motion  denied. 


RiKER  and  wife  v.  Darke  and  others. 


A  tenancy  by  the  curtesy  initiate  is  a  sufficient  estate  in  lands  upon  which  to 
base  a  partition  suit. 


Jan.  21, 
1846. 

Partition, 
Tenant  hy 
the  curtesy 
initiate. 


Demurrer  to  a  bill  for  partition,  on  the  ground  that  the 
parties  filing  it  had  not  such  an  interest  in  the  estate  pro- 
posed to  be  partitioned  as  authorized  the  bill.  This  interest 
was  a  dower  right  and  also  the  grant  of  a  tenancy  by  the 
curtesy  initiate. 

Mr,  L,  Livingstanf  in  support  of  the  demurrer,  referred 
to  Wood  V.  Clute^  I  Sandford's  V.  C.  Rep.  199 ;  AInat  on 
Partition,  94. 
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Mr.  Sears^  contra,  cited  Sears  v.  Heyer^  1  Paige's  C.  B.       1846. 
484.  -^^~ 

WILDBfl 

V. 

The  Vice-Chancellor  : — ^It  is  conceded  that  the  com-  <wA»ifAjr. 
plainants,  in  virtue  of  the  wife's  dower  in  the  lands,  cannot, 
on  that  ground,  file  a  bill  to  partition  the  estate  as  between  ^^ 
her  and  the  heirs.  But  this  bill  does  not  proceed  on  that 
footing.  It  shows  that  the  complainant  is  grantee  of  the 
legal  estate  of  the  defendant  Greorge  Darke,  as  tenant  by  the 
curtesy  initiate ;  and  that  is  an  estate  or  interest  in  land 
whereon  a  bill  for  partition  may  be  filed. 

The  demurrer  must  be  overruled,  with  costs. 


Wildes  and  others  v.  Chapx\[an  and  others. 


Where,  on  a  dissolution  of  copartnership,  one  partner  assigns  all  his  rights 
in  its  stock  and  properties  to  the  other  and  the  latter  covenants  to  apply 
such  stock  and  properties  to  the  debts  of  the  firm,  its  creditors  may  follow 
it  for  that  purpose,  notwithstanding  the  receiving  partner  make  divers 
transfers  of  it  in  fraud  of  the  creditors  and  even  though  both  parties  are  ap- 
plicants under  the  bankrupt  law.  The  effects  become  a  trust  fund  for  the 
creditors  under  the  covenant. 


Demurrer  taken  by  one  of  the  defendants,  Volney  Gunn,     Jan,  14, 
to  the  bill.    The  complainants  were  judgment  creditors  of       1846. 
Marvin  McNulty  and  George  M.  Chapman,  who  had  been  r)*^]^^'^!^ 
partners  under  the  style  of  McNuIty  &  Chapman ;  and  from  creditor. 
which  firm  McNulty  had  retired  and  Chapman  had  trans-  Trust 
ferred  to  him  the  property  and  effects  of  the  firm  and  cove-  fund. 
nanted  to  apply  the  same  to  the  payment  of  its  debts ;  but  Bankrupt 
instead  of  doing  so,  he,  in  fraud  of  its  creditors,  as  the  bill     ^" 
alleged,  made  over  parts  of  the  property  of  the  firm  to  divers 
persons,  and  among  others  to  the  defendant  Yolney  Gunn. 
After  all  this  both  McNulty  and  Chapman  applied  for  their 
respective  discharge  under  the  bankrupt  act ;  the  former 
passed,  but  the  latter,  on  opposition,  did  not.     The  bill 
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1846.  sought  to  make  the  assets  of  the  firm  of  McNulty  &  Chap- 

^'^^^"^  man,  wrongly  disposed  of  by  Chapman,  pay  the  copartner- 

^\  ship  debts  on  the  ground  that  they  were  a  trust  fund  for 

OBAPKAN.  gmjjj  purpose. 

The  defendant  Yolney  Gunn  interposed  a  demurrer. 

Mr.  Norton^  in  support  of  the  demurrer. 

Mr.  /.  T.  DoyUj  contra. 

Jidy  28.  The  Yice-Chancellor  : — If  the  bill  in  this  cause  is  to 
be  regarded  as  a  judgment  creditor's  bill,  founded  on  the  re- 
covery of  a  judgment  and  the  issuing  and  return  oi9.fi.  fa. 
unsatisfied,  then  it  is  defective  in  not  containing  all  the 
averments  required  by  the  one  hundred  and  eighty-ninth 
rule ;  and  what  would  be  a  greater  objection  is,  that  it  shows, 
upon  its  face,  that  all  the  debtor's  rights  of  property,  which 
the  bill  points  out,  specifically  passed  by  the  decree  in  bank* 
ruptcy  and  became,  by  operation  of  law,  vested  in  the  gen- 
eral assignee  and  such  general  assignee  is  not  made  a  party 
to  the  bill. 

But  this  pleading  is  not  to  be  regarded  in  the  light  of 
a  judgment  creditor's  bill,  which  seeks  payment  solely  of 
(he  complainants'  debt.  It  has  another  aspect:  that  of 
reaching  property  for  the  benefit  of  creditors  generally  of 
the  former  copartnership  of  McNulty  &  Chapman,  on  the 
ground  of  a  trust  created  in  relation  to  the  property  of  that 
partnership  for  the  benefit  of  all  such  creditors  by  the  deed 
dissolving  the  partnership  and  transferring  the  property  to 
Chapman  solely,  in  trust  for  the  purpose  of  paying  the  debts 
and  under  a  covenant  on  his  part  so  to  apply  it.  The  bill 
shows  enough  to  raise  such  a  trust,  and  it  traces  property 
thus  appropriated  but  diverted  from  that  object  and  at- 
tempted to  be  misapplied  by  various  assignments  and  trans- 
fers subsequently  made.  As  a  trust  fund,  under  the  deed 
of  dissolution,  the  partnership  creditors  have  a  right  to  pur* 
sue  it  in  the  hands  of  these  defendants  and,  among  the  rest, 
in  the  hands  of  Mr.  Gunn.  And,  in  this  respect,  according 
to  Nelson,  J.,  in  Cunningham  v.  Freeborn,  11  Wend.  R. 
257,  the  bill  is  such  as  the  complainants  were  at  liberty  to 
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file.    Viewed  in  this  light,  all  objection  on  the  score  of  the       1846. 
decree  in  bankruptcy  vanishes.    The  creditors  claim  under 
a  trust  created  for  their  benefit,  which  tlie  subsequent  pro- 
ceedings in  bankruptcy  could  not  afiect  or  impair. 

The  demurrer  of  the  defendant  Gunn  must  be  overruledy 
with  costs. 


Waooell  and  wife  v.  Bruen  and  others. 


An  injunction  is  not  to  be  granted  on  filing  a  bill,  where  it  is  not  essentia) 
to  secure  rights  and  where  the  filing  of  a  notice  of  lis  pendens  ^il\  answer. 

Injunction  dissolved  where  the  allegations  embracing  the  equity  are  on  infor- 
mation and  belief. 


BiiiL  filed  against  the  defendant  Matthias  Bruen,  on  the    Jan.  28, 
ground  that  he,  being  trustee,  wrongly  took  the  title  in  him-       1846. 
self  and  in  the  defendant  Alexander  M.  Bruen ;  and  that  rT'^^T^ 
certain  releases,  executed  by  the  complainants,  were  void.  jfOy^f^c^i^ 
The  allegations,  embracing  the  equity,  were  charged  on  in- 
formation and  belief.    A  preliminary  injunction  had  been 
granted ;  a  motion  was  now  made  on  the  bill  alone,  to  dis* 
solve  it. 

Mr.  Bidwellf  for  the  motion. 

Mr.  EUingwood  and  Mr.  O.  Wood,  opposed. 

The  Yice-Chancellor  : — ^The  bill,  on  its  face,  shows  a  F^b.  24. 
clear  case  enough  for  equitable  relief.  But  the  material 
allegations  are  only  on  the  complainant's  information  and 
belief.  They  are  not  such  allegations,  therefore,  as  entitle 
the  complainants  to  a  preliminary  injunction.  Nor  is  such 
an  injunction  essential  in  order  to  secure  the  complainants 
in  theii  rights.  The  filing  of  a  lis  pendens  will  answer  all 
the  purposes  of  the  injunction  granted  in  limine :  Osbom  r. 
Taylor,  6  Paige's  C.  R.  515. 

Injunction  dissolved.    Costs  may  abide  the  event. 
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WILKEl 

V. 
BBMBT. 


Wilkes  v,  Henrt. 


On  the  master  reporting  a  plea  as  true,  the  complainant  can  except  on  the 
point  of  the  truth  in  fact  The  proceedings  referred  to  by  plea  are  pro- 
duced ;  and  if  the  exception  be  OFeiroled,  the  plea  stands  for  argoment  as 
to  the  question  of  its  being  a  bar. 


Feb,  L         A  PLEA  had  been  referred  to  a  master,  who  made  his  re- 
1846.      port  allowing  it  as  true.    The  complainant  took  an  excep- 

PlecLding, 

Plea,  jjf^  ^^  Wilkesj  in  support  of  the  exception. 

Practice, 

^^'  Mr.  Lawtotij  contra. 

Exception. 

July  28.  The  Vice-Chancellor: — ^The  question  on  this  excep- 
tion to  the  master's  report  is  not  whether  the  plea  is  f^  good 
plea  and  sufficient,  in  point  of  law,  to  bar  the  discovery  and 
relief  claimed  by  the  bill,' for  that  question  can  only  be  de- 
termined when  the  cause  is  set  down  for  hearing  on  the 
plea  after  the  master's  report  finding  it  to  be  true  in  point 
of  fact  has  become  confirmed :  Rule  48 ;  Hay  v.  Philips^  9 
Paige's  C.  R.  293. 

But  the  question  presented  by  this  exception  is  a  mere 
question  of  fact,  whether  the  matters  set  out  in  the  plea  do 
really  exist  or,  in  other  words,  whether  the  plea  is  true  in 
point  of  fact  1  The  master  reports  that  it  is  true.  The  com- 
plainant denies,  by  his  exception,  that  it  is  true.  Thus,  the 
parties  are  at  issue ;  and  this  issue  is  to  be  decided  by  the 
evidence.  The  former  proceedings  to  which  the  plea  re- 
fers are  produced  in  evidence ;  they  speak  for  themselves ; 
and  by  comparing  the  statements  of  the  plea  with  those  pro- 
ceedings, I  find  that  all  that  the  plea  contains,  as  allegation 
of  fact,  is  fully  verified  by  those  proceedings ;  and  I  do  not 
see  how  the  master  could  have  come  to  any  other  conclu- 
sion. The  master's  report  must,  therefore,  be  confirmed; 
and  the  plea  allowed  to  stand  for  argument  on  the  question 
of  its  sufficiency  as  a  bar. 

Order  that  the  exceptions  be  overruled,  with  costs. 


VICE-CHANCELLOR'S  COURT. 


Griffin  v.  Burtnett  and  others. 


aRippiH 

V, 
BURTIIBTT* 


G.  agreed  to  advance  money  in  ten  instalments  as  buildings  progressed ;  and 
took  a  mortgage  to  secure  the  whole  amount.  He  made  eight  payments ; 
assigned  his  agreement ;  and  foreclosed  on  default  of  payment  of  interest. 
O.  advanced  the  two  last  instalments  on  (he  strength  of  such  agreement ; 
and  they  were  applied  by  the  contractor  to  finish  the  buikiingB.  The  mortp 
gagor,  between  the  times  of  payment  of  the  first  and  second  instalments, 
had  given  a  mortgage  to  L. ;  and  a  judgment  was  had  against  him  before 
all  the  instalments  were  exhausted.  On  a  reference  to  ascertain  who  were 
entitled  to  a  surplus  arising  on  the  sale  under  Q.'s  mortgage :  Beld^  that 
O.  was  (protectively  under  G.'s  mortgage)  entitled  to  priority  for  the  two 
last  instalments. 


QuBSTioN  as  to  who  was  entitled  to  a  surplus  of  monies   April  30, 
arising  from  a  sale  of  mortgaged  premises.  1846. 

The  complainant,  Mr.  Francis  Griffin,  had  agreed  (in  w^i^  j^^^"^^^^^ 
ing)  with  Daniel  H.  Burtnett,  who  was  about  to  erect  seven      ^S£^ 
dwelling  houses  on  certain  vacant  ground,  to  advance  him  Morlgch 
fourteen  thousand  seven  hundred  dollars — to  be  given  in  gree. 
ten  instalments,  according  to  a  specified  progressive  state  of  Priority. 
the  buildings.    And  Burtuett  gave  to  the  complainant  a  Advances. 
bond  and  mortgage  for  securing  the  said  amount  of  such 
fourteen  thousand  seven  hundred  dollars  and  interest    The 
condition  of  the  bond  made  the  principal  money  due,  at  the 
option  of  the  complainant,  on  default  of  payment  of  any  in- 
terest within  twenty  days  after  it  became  due.    The  com- 
plainant had  advanced  the  amounts  embraced  in  eight  of 
the  instalments,  making  nine  thousand  two  hundred  dollars. 
The  following  is  a  copy  of  Mr.  Griffin's  agreement  i-^ 

«  Whereas  Daniel  H.  Burtnett  of  the  city  of  Ifew  York, 
druggist,  has,  this  day,  made,  executed  and  delivered  to  me 
his  certain  bond,  bearing  date  the  fifteenth  day  of  November 
last,  to  secure  the  payment  of  fourteen  thousand  seven  hun- 
dred dollars,  with  interest  j  and  has  alsi»,  together  with  his 
wife,  made,  executed  and  driivered  tp  me  a  mortgage  of  the 
same  date  upon  seven  lots  of  land  ^n  the  northerly  side  of 
Seventh  street,  between  the  First  Avenue  and  Avenue  A.,  con- 
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1846.       taining  one  hundred  and  forty-seven  feet  in  front  on  Seventh 
street — as  by  reference  to  the  said  bond  and  mortgage  will 
more  folly  appear.    And  whereas  said  Burtnett  is  about  to 
complete  the  erection  of  seven  dwelling  houses,  which  have 
already  been  commenced,  on  said  premises,  according  to  a 
certain  contract  made  and  executed  by  and  between  said 
Burtnett  and  George  C.  Tompkins  and  bearing  date  the  six* 
teenth  day  of  December  instant  according  to  the  plans  and 
^>ecifications  therein  mentioned   and  referred  to.     And 
whereas  no  part  of  the  said  sum  of  fourteen  thousand  seven 
hundred  dollars  has  yet  been  advanced  or  paid  by  me,  but 
the  same  is  to  be  paid  and  advanced,  from  time  to  time,  as 
the  said  dwelling  houses  may  be  erected  in  manner  herein 
specified.    Now,  in  consideration  of  the  premises  and  of  one 
dollar  to  me  in  hand  paid  by  said  Burtnett,  I  do  hereby  agree 
to  pay  and  advance  to  him  the  said  sum  of  fourteen  thou* 
sand  seven  hundred  dollars  in  payment  as  follows,  to  wit : 
.  1.  The  sum  of  seven  hundred  dollars  on  the  execution  of 
'  this  contract.    2.  When  the  second  tier  of  beams  is  on  and 
the  brick  and  stone  work  up  as  high  as  the  partitions,  cellar 
beams  all  properly  secured  as  intended  to  be  and  window 
frames  painted,  the  further  sum  of  nine  hundred  dollars. 
3.  When  the  third  tier  of  beams  is  on,  the  brick  and  stone 
work  up  as  high  and  window  frames  painted,  the  further 
sum  of  seven  hundred  dollars.    4.  When  the  fourth  tier  of 
beams  is  on,  the  brick  and  stone  work  up  as  high  and  win* 
dow  frames  painted,  the  further  sum  of  seven  hundred  dol* 
lars.    6.  When  the  roof  is  on  and  tinned,  cornices  and  lea* 
ders  up,  chimneys  topped  out  and  all  the  brick  work  up  as 
high  and  the  first  coat  of  paint  on  the  wood  work,  the  further 
sum  of  sixteen  hundred  dollars.    6.  When  the  floors  are 
laid,  a\l  the  partitions  set,  scratch-coat  on  and  windows  in 
and  first  coat  of  paint  on,  eighteen  hundred  dollars.    7. 
When  the  grounds  are  up,  the  ground  plastering  on  floors 
stepped  up,  yi^rds  regulated  and  finished,  areas  built  firont 
and  rear,  sidewalks  flagged,  curbs  set,  bell  tubes  all  in  and 
first  coat  of  paint  on,  the  further  sum  of  fourteen  hundred 
dollars.    8.  When  the  hard  finished  cornices  and  ornamen- 
tal work  are  finished,  the  further  sum  of  four  hundred  dol- 
lars.   9.  When  the  front  stoops  are  up,  iron  railings  and 
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baloonies  up,  mantles  and  grates  set,  closets  shelved,  doors  1846. 
all  hung,  locks  and  fastenings  on,  bells  hung,  blinds  hung, 
first  coat  of  paint  on,  two  thousand  dollars.  10.  When  the 
said  houses  shall  be,  in  all  things,  complete,  according  to  svRTVBrr. 
the  plans  and  specifications,  the  remaining  sum  of  forty- five 
hundred  dollars.  The  said  payments  are  to  be  made,  from 
time  to  time,  to  the  said  Burtnett  or  his  assigns  as  above  pro- 
vided and  when  I  shall  receive  the  within  certificate  of  Tho- 
mas Thomas,  Jr.  that  the  work  has  been  done  as  above  spe- 
cified. The  interest  is  to  be  charged  on  said  bond  and  mort- 
gage only  on  the  amounts  advanced  from  time  to  time  as 
above  provided  and  from  the  times  they  shall  be  respectively 
advanced.  None  of  the  above  payments  shall  be  required 
of  me  until  the  said  Burtnett  shall,  from  time  to  time,  pro- 
duce to  me  searches  and  satisfactory  evidence  that  there  are 
no  judgments  against  him  nor  any  liens  or  incumbrances  on 
said  property  prior  to  or  afieeting  the  said  mortgage  to  me. 
Witness  my  hand  and  seal,  in  duplicate,  this  twenty-sixth 
day  of  December  one  thousand  eight  hundred  and  forty«> 
three.  Francis  Griffin  [l.  s.] 

"  Sealed  and  delivered  in  the  presence  of 
«  Thomas  E.  Da  vies." 

Between  the  time  of  the  payments  of  the  first  and  second 
instalments  and  on  the  twentieth  day  of  February  in  the 
year  one  thousand  eight  hundred  and  forty-four,  the  said 
Daniel  H.  Burtnett  had  made  a  mortgage  of  the  same  ground 
to  Justus  D.  Miller  for  securing  two  thousand  four  hundred 
dollars  and  interest ;  and  which,  on  the  third  day  of  August 
one  thousand  eight  hundred  and  forty-four,  was  assigned  to 
John  S.  Lawrence,  one  of  the  defendants  herein. 

The  complainant,  on  a  default  of  payment  of  interest, 
foreclosed ;  and  there  was  a  surplus. 

On  a  reference  of  claims  for  this  surplus,  the  defendant 
William  Ogilvie  claimed  a  portion  of  the  surplus  monies — 
setting  forth,  as  a  basis  of  his  claim,  that  the  agreement 
which  Mr.  Griffin,  the  complainant,  had  signed  to  advance 
the  aforesaid  instalments,  had  been  assigned  to  the  contrac- 
tor (who  had  agreed  to  erect  the  house)  in  order  to  enable 
him  to  complete  the  same ;  and  was,  by  him,  assigned  to 
Mr.  Joseph  Blunt  of  the  city  of  New  York.    The  contractor, 
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1846.  according  to  an  arrangement  and  agreement  with  the  said 
Joseph  Blunt,  made  at  the  time  of  the  said  assignment  to 
him,  made  certain  drafts  on  him  in  favor  of  the  persons  far* 
■iTBTKKTT.  nishiug  materials  or  labor  or  other  things  for  the  erection  of 
the  said  houses,  which  drafts  were  accepted  by  the  said  Jo- 
seph Blunt  payable  when  in  funds  under  the  aforesaid  agree- 
ment The  payments  made  by  the  complainants  had  passed 
through  Mr.  Blunt's  hands.  The  contractor,  then,  in  order 
to  enable  himself  to  go  on  with  the  houses  and  to  entitle 
himself  to  the  payment  of  the  residue  of  the  said  instal- 
ments, procured  advances  from  the  said  William  Ogilvie 
upon  acceptances  of  a  similar  character  to  those  paid  by  Mr. 
Griffin,  to  be  paid  out  of  the  ninth  and  tenth  instalments 
under  the  said  agreement.  The  contractor  expended  these 
Advances  towards  the  erection  of  the  said  houses  before  the 
commencement  of  the  present  suit  The  amount  of  one 
thousand  dollars  had  been  paid  hy  the  said  Joseph  Blunt  on 
one  of  the  acceptances  of  the  said  Ogilvie  and  the  amount 
remaining  unpaid  on  the  drafts  was  five  thousand  five  hun- 
dred dollars,  which,  with  interest,  was  the  extent  of  Ogil* 
vie's  claim. 

The  defendant  Moses  Y.  Beach  claimed  under  a  judgment 
obtained  by  him  against  Daniel  H.  Burtnett  in  the  supreme 
court  on  the  twenty-seventh  day  of  April,  one  thousand 
eight  hundred  and  forty-four. 

The  master  reported  that  he  allowed  the  claim  of  John 
S.  Lawrence  as  a  lien  on  the  surplus  monies  prior  to  the  lien 
of  the  said  William  Ogilvie ;  and  that  he  allowed  the  claim 
of  the  said  Moses  Y.  Beach  also  as  a  lien  on  the  said  sur- 
plus prior  to  the  said  claim  of  the  said  William  Ogilvie. 

William  Ogilvie  excepted ;  and  the  exception  now  came 
before  the  court 

Mr.  T.  a  Pinckneyy  for  William  Ogilvie. 

Mr.  Niighy  for  the  claimant  Moses  Y.  Beach. 

Mr.  Clarke^  for  the  defendant  John  S.  Lawrence. 

Sept.  30.       The  Vice-Ch^ncellor  :— It  appears  to  me  that  if  Mr. 
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Griffin  had  paid  the  whole  of  the  niath  and  tenth  instal-  1846. 
ments  which  his  mortgage  was  intended  to  secure,  there 
would  be  no  doubt  of  his  right  to  reimbursement  out  of  the 
mortgaged  premises  for  those  instalments  as  a  prior  claim  BvaTKirr. 
to  the  Miller  mortgage  now  held  by  Mr.  Lawrence,  although 
those  instalments  might  not  have  been  paid  until  after  the 
Miller  mortgage  was  given  and  recorded.  And  if  Mr.  Griffin 
would  have  had  that  right,  I  do  not  see  why,  in  equity,  Mr. 
Ogilvie  or  any  other  person  advancing  those  same  sums  and 
for  the  same  purposes  as  Mr.  Griffin  had  agreed  to  do  may 
not  be  allowed  to  claim  the  benefit  of  the  mortgage  in  bis 
stead. 

Now,  it  appears  that  the  three  drafts  of  the  seventh  of 
May  and  tenth  of  June  one  thousand  eight  hundred  and 
forty-four,  which  Mr.  Ogilvie  now  holds  and  which  be  has 
given  the  money  for,  were  drawn  specifically  for  the  ninth 
and  tenth  instalments,  under  the  Griffin  contract,  and  it  ap- 
pears clearly,  from  the  testimony,  that  the  amounts  of  those  ' 
drafts  were  expended  in  and  upon  the  buildings.  Mr.  Ogilvie 
is,  consequently,  entitled  to  stand  in  the  place  of  Francis  Grif- 
fin and  to  be  subrogated  to  all  his  rights  as  mortgagee,  bad 
he  actually  furnished  these  monies.  In  my  opinion,  the 
master  erred  in  excluding  Ogilvie's  claim  for  the  amount  of 
the  money  due  to  him  on  the  drafts.  The  exception  taken 
by  the  latter  to  the  master's  report  must,  therefore,  be  al- 
lowed ;  and  this  matter  has  to  be  referred  back  to  the  nuister 
to  compute  the  amount  due  to  Ogilvie  on  the  three  drafts 
and  with  directions  to  report  the  same  as  a  lien  prior  in  equity 
to  the  mortgage  held  by  the  defendant  Lawrence. 
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Fhost  v.  Peacock  and  others. 


Deed  of  the  5th  of  October  1831,  executed  by  husband  and  wife  in  conside- 
ration of  the  grantee,  who  was  the  wife's  mother,  releasing  dower  in  the 
daughter's  land.  It  had  been  acknowledged  and  left  in  possession  of  the 
daughter  for  the  mother.  Alter  tke  death  of  the  daughter's  husband,  the 
deed  was  found  mutilated  by  havini^  had  the  signatures  of  the  grantois 
and  subscribing  witnesses  cut  out.  After  this  (on  the  17th  of  January 
1645)  it  was  recorded :  T%e  cowiKdd,  that  it  was  to  be  taken  as  an  exe- 
cuted and  delivered  deed ;  but  that  as  the  grantors  continued  in  possession 
exercising  all  acts  of  ownership,  the  grantee  was  affected  by  subsequent 
instruments  and  that  an  after  mortgage  by  this  husband  and  wife,  recor- 
ded before  the  mutilated  deed  got  upon  the  record,  had  a  preference. 

Where  a  wife  joins  with  a  husband  in  a  mortgage  of  his  lands  and  he  dies 
after  sale  in  foreclosure  and  after  confirmation  of  the  report  of  such  sale, 
she  will  not  be  entitled  to  any  amount  by  way  of  dower  out  of  any  balance 
of  the  avails  of  the  sale. 

Where  a  person  buys  a  portion  of  lands  mortgaged  and  there  is  a  surplus 
on  foreclosure,  he  will  not  be  allowed  thereout  the  amount  he  purchased  at, 

.   but  only  to  as  much  as  his  portion  contributed  to  the  sale. 


May  1, 
1846. 

Deed. 

Mutilated 

deed. 

Priority. 

Mortgage. 

Dower. 

Surplus. 


On  exceptioas  to  master's  report  in  relation  to  surplus. 

On  the  third  day  of  April  1821,  a  bond,  with  a  mortgage 
for  securing  $1,000  and  interest  on  a  farm  and  premises  at 
Dosoris,  Queens  County,  was  executed  by  Ralph  Peacock 
and  wife  to  Jarvis  Frost. 

There  was  a  deed  dated  the  fifth  day  of  October  1831,  of 
the  said  premises  or  of  a  part  thereof  between  Ralph  Pea- 
cock and  Eliza  Ann  his  wife  of  the  first  part  and  Sarah 
Ann  Betts  of  the  other  part,  subject  to  the  said  mortgage. 
It  appeared  to  have  been  recorded,  but  was  mutilated  prior 
to  its  being  recorded,  as  will  be  seen  by  the  report  of  Master 
Smith. 

There  was  a  deed  from  Ralph  Peacock  and  Eliza  Ann 
his  wife  to  Leonard  Beedle,  dated  the  tenth  day  of  Decem- 
ber 1835,  conveying  one  acre  of  land,  part  of  the  mortgaged 
premises.  Leonard  Beedle  died  intestate  and  unmarried, 
leaving  Jehiel  Beedle  his  father  and  heir  him  survi?iDg. 
Jehiel  Beedle  and  wife,  by  deed  dated  the  seventeenth  day 
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of  August  1840,  conveyed  this  one  acre  to  the  said  mortga-       1846. 
gee  Jarvis  Frost. 

On  the  first  day  of  May  1840,  Ralph  Peacock  executed 
a  second  mortgage  ou  the  premises  in  favor  of  William  M.      pbicoce. 
and  Willett  Weeks. 

Premises  sold  under  the  mortgage  to  Jarvis  Frost ;  and 
the  amount  now  in  controversy  was  the  surplus  arising 
from  such  sale. 

The  mortgagee,  Jarvis  Frost,  claimed  as  owner  of  the 
equity  of  redemption  of  the  one  acre  lot. 

Sarah  Betts  claimed  under  the  mutilated  deed. 

Eliza  Ann  Peacock  claimed  as  dower  widow  of  Ralph 
Peacock. 

William  M.  and  Willett  Weeks  claimed  as  second  mort- 
gagees. 

The  following  is  a  copy  of  the  master's  report  and  of  the 
important  part  of  testimony  taken  before  him : 

"  In  Chancery,  &c. 

Jarvis  Frost  v.  Ralph  Peacock  and  others. 

To  THE  Chancellor,  &c. — In  pursuance  of  an  order 
made  in  the  above  entitled  cause  by  the  vice-chancellor  of 
the  1st  circuit,  bearing  date  the  twenty-ninth  day  of  March 
in  the  year  one  thousand  eight  hundred  and  forty-five,  by 
which  it  was  referred  to  the  subscriber,  one  of  the  masters 
of  said  court,  to  ascertain  and  report  the  amount  due  to 
Jarvis  Frost ;  and  whether  the  same  be  a  lien  on  the  sur- 
plus moneys  arising  on  the  sale  of  the  mortgaged  premises 
in  this  cause  and,  also,  as  to  the  liens  of  any  other  person 
upon  the  said  surplus  moneys ;  and  to  ascertain  the  priority 
of  the  several  liens  thereon  :  I,  Wessell  S,  Smithy  the  mas- 
ter named  in  said  order,  do  certify  and  report  that,  from  a 
certificate  of  the  clerk  of  this  court  served  upon  me,  it  ap- 
peared that  the  following  claims  have  been  filed  to  the  sur- 
plus moneys  in  this  cause,  viz. :  a  claim  by  Eliza  Ann  Pea- 
cock, by  Sarah  Betts,  by  William  M.  and  Willett  Weeks 
and  one  by  Jarvis  Frost,  by  their  several  solicitors.  And, 
also,  that  I  had  had  a  certificate  of  the  names  of  the  defen- 
dants who  have  appeared  in  this  cause  laid  before  me, 
whereupon  I  caused  all  the  said  parties  who  had  filed  their 
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1846.  claims  to  said  surplus  and  who  bad  appeared  in  this  cause 
to  be  summoned  to  attend  before  me  upon  the  matters  so 
referred  and  that,  upon  such  reference,  I  have  been  attended 

PKAcocK.  hy  the  several  claimants  in  person  and,  also,  by  their  res- 
pective counsel ;  and  I  have  examined  the  several  claimants 
upon  oath  touching  the  justice  of  their  claims  and  the 
amounts  due  to  them  respectively  ;  and  also  examined  upon 
oath  the  several  witnesses  produced  by  the  claimants  and 
the  documentary  evidence  exhibited  to  me.  And,  from  such 
evidence  and  examination,  I  do  certify  and  report  that  Jar- 
vis  Frost  made  a  claim  upon  said  surplus  moneys  as  being 
the  owner  of  the  equity  of  redempticm  of  one  acre  of  land 
being  a  portion  of  said  mortgaged  premises  conveyed  to 
him  by  Jehiel  Beedle  and  wife  by  deed  dated  the  17th 
August  1840.  And  which  said  one  acre  of  land  was  sold 
by  the  master  and  conveyed  to  the  purchaser  under  the  de- 
cree in  this  cause  ;  and  that  there  is  now  due  to  the  said 
Jarvis  Frost  the  sum  of  one  hundred  and  eighty  dollars, 
being  the  amount  of  the  consideration  or  purchase  money 
paid  by  him  on  the  sale  and  conveyance  of  the  said  one 
acre  of  land  to  him  as  aforesaid ;  and  that  the  said  claim 
is  a  lien  upon  such  surplus  moneys  and  has  priority  of  all 
other  claims  thereon.  And  I  do  further  certify  and  report 
that  Sarah  Betts  claimed  to  be  entitled  to  the  whole  of  said 
surplus  moneys,  as  being  the  owner  of  the  equity  of  re- 
demption of  the  whole  of  the  said  mortgaged  premises  un- 
der and  by  virtue  of  a  deed  bearing  date  the  3d  day  of  Oc- 
tober 1831,  made  by  Ralph  Peacock  and  Eliza  Ann  his  wife 
to  said  Sarah  Betts,  but  which  said  deed  had  been  muti- 
lated by  having  the  subscription  of  the  names  of  the  gran- 
tors and  of  the  subscribing  witnesses  cut  out  at  the  end. 
And  from  the  evidence  produced  before  me,  I  am  of  opinion 
that  the  said  deed  never  was  delivered*  by  the  grantors  to 
said  Sarah  Betts ;  and  that  no  estate  passed  under  it,  but 
that  the  same  was  cancelled  and  destroyed  by  being  muti- 
lated and  is  void.  And  I  do,  accordingly,  report  that  the 
said  Sarah  Betts  has  no  claim  upon  said  surplus  moneys  and 
is  not  entitled  to  any  part  thereof.  And  I  do  further  certify 
and  report  that  Ann  Eliza  Peacock  claimed  to  be  entitled 
to  a  right  of  dower  in  said  surplus  moneys  as  the  wife  of 
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Ralph  Peacock  the  mortgagor ;  bnt,  from  the  evidence  pro-       1846. 
duced,  it  appears  that  the  said  Ralph  Peacock  was  living 
at  the  time  of  the  sale  of  the  said  premises  and  at  the  time 
the  report  of  sale  in  this  cause  was  confirmed.    I  do,  there-     waooo"* 
fore,  report  that  the  said  Eliza  Peacock  is  not  entitled  to  a 
right  of  dower  (except  an  inchoate  right)  in  said  surplus 
moneys  and  that  she  has  no  claim  thereon.    And  I  do  fur- 
ther certify  and  report  that  the  said  William  M.  and  Willett 
Weeks  claimed  to  be  entitled  to  said  surplus  moneys  under 
and  by  virtue  of  a  certain  bond  and  a  mortgage  bearing 
date  the  first  day  of  May  1840,  made  and  executed  by  the 
said  Ralph  Peacock  to  secure  to  them  the  sum  of  five  hun- 
dred and  fifty  dollars  with  interest.    And  I  do  report  that 
the  same  is  a  lien  upon  the  surplus  moneys  in  this  cause ; 
and  I  have  computed  and  ascertained  the  amount  due  to 
the  said  William  M.  and  Willett  Weeks  upon  the  said  bond 
and  mortgage ;  and  that  the  amount  so  due,  up  to  and  in- 
cluding the  date  of  this  report,  is  the  sum  of  seven  hundred 
and  fifty-nine  dollars  and  forty-nine  cents ;  and  that  the 
said  William  M.  and  Willett  Weeks  are  entitled  to  be  paid 
out  of  said  surplus  moneys,  after  payment  of  the  amount 
due  to  Jarvis  Frost  as  above  mentioned  or  so  much  thereof 
as  the  balance  of  said  surplus  moneys  will  amount  to. 
And  I  do  further  certify  and  report  that  Sarah  Betts,  Junior, 
appeared  on  said  reference  by  her  counsel  and  gave  verbal 
notice  of  a  claim  to  the  whole  of  said  surplus  moneys ;  but 
no  evidence  having  been  produced  in  relation  to  such  claim, 
I  report  that  she  has  no  claim  thereon  and  is  not  entitled  to 
any  part  thereof.    And  I  do  further  certify  and  report  that 
schedule  A,  hereto  annexed,  contains  a  statement  of  the 
amount  due  Jarvis  Frost ;  and,  also,  the  amount  due  to  the 
said  William  M.  and  Willett  Weeks  for  principal,  and  in- 
terest moneys,  the  period  of  the  computation  of  interest  and 
its  rate  and  to  which  for  greater  certainty  I  refer.    And  I 
do  further  certify  and  report  that  schedule  B,  hereto  annex- 
ed and  making  part  of  this  my  report,  contains  an  abstract 
of  the  documentary  evidence  produced  before  me ;  and  to 
which,  for  greater  certainty,  I  refer.    I  have  also  annexed 
the  testimony,  produced  before  me,  to  this  report  to  be  filed 
therewith  and  to  which  I  refer.    And  I  do  further  eertify 
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1846.  and  report  that  the  surplus  moneys  paid  into  this  eoart 
amount  to  the  sum  of  eight  hundred  and  twenty-five  dol- 
lars and  forty  one  cents ;  and  that  no  claims  to  said  surplus 
p£AcocK.  moneys  other  than  those  herein  above  mentioned  have  been 
left  with  me  either  previous  or  since  the  report  of  sale  in 
this  cause  was  filed.  All  which  is  respectfully  submitted. 
Dated  October  9, 1845. 
I  Websell  S.  Smith, 

Master  in  Chanoery. 
(title.) 

'<  Schedule  A.  referred  in  the  foregoing  report : 

Amount  paid  by  Jarvis  Frost,  as  the  consideration 
or  purchase  money  on  the  conveyance  of  the 
one  acre  of  land  to  him  by  Jehiel  Beedle,  be- 
ing part  of  the  mortgaged  premises  and  sold 
and  conveyed  under  the  decree  in  this  cause  $180  00 

Bond  made  by  Ralph  Peacock  to  William  M.  and 
Willett  Weeks,  dated  the  first  May  1840,  in  the 
penal  sum  of  $1100,  conditioned  to  pay  $550 
on  the  1st  May  1842,  with  interest  thereon 
secured  by  mortgage  of  same  date,  principal  $560  00 

Interest  thereon  from  1st  May,  1840,  to  9th  Octo- 
ber, 1845, — 5  years,  5  months  and  9  days  at  7 
per  cent $209  49 


Amount  due  October  9, 1845,     .        .        •  $769  49 
Dated  October  9th,  1845. 

Wessell  S.  Smith, 
Master  in  Chancery. ^^ 

^TITLE.) 

^'  Schedule  B.  referred  to  in  the  foregoing  report : 

1.  A  deed  from  Ralph  Peacock  and  Eliza  Ann  his  wife 
to  Leonard  Beedle,  dated  10th  December,  1835,  considera- 
tion $300,  conveying  one  acre  of  land,  part  of  the  mort- 
gaged premises,  with  covenant  of  warranty  duly  acknow- 
ledged and  recorded  in  the  Queen's  County  Clerk's  Office 
in  Liber  N.  N.  of  deeds,  page  396,  the  11th  June  1836, 
marked  and  referred  to  as  exhibit  A. 

2.  A  deed  from  Jehiel  Beedle  and  Mary  his  wife  to  Jarvis 
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Frost,  dated  17th  August  1840,  consideration  9180,  convey-       1846. 
ing  the  same  premises,  with  covenant  of  warranty,  duly  ac- 
knowledged on  the  28th  August  before  Wm.  Calkins,  com- 
missioner of  deeds  for  Essex  County,  but  not  recorded —      pbacock. 
marked  and  referred  to  as  exhibit  B.    Both  these  deeds 
were  produced  on  the  part  of  Jarvis  Frost 

3.  A  bond,  produced  on  the  part  of  William  M.  and  Wil- 
lett  Weeks,  dated  1st  May,  1840,  made  by  Ralph  Peacock 
to  William  M.  and  Wiilett  Weeks  in  the  penal  sum  of 
$1100,  conditioned  to  pay  $550  on  the  1st  May  1842,  with 
interest  thereon  marked  and  referred  to  as  exhibit  C. 

4.  A  mortgage  by  the  same  to  the  same,  of  the  same 
date,  given  to  secure  above  bond  upon  that  part  of  the 
mortgaged  premises  that  was  sold  under  the  decree  in  this 
suit,  excepting  the  lot  that  was  sold  by  said  Peacock  to 
Leonard  Beedle — duly  acknowledged  and  recorded  in  the 
Queen's  County  Clerk's  Office  in  Liber  L.  L.  of  mortgages,  ^ 
page  116,  on  the  22d  day  of  May  1810,  marked  and  referred 
to  as  exhibit  D. 

6.  A  deed  produced  on  the  part  of  Sarah  Betts,  dated  the 
fifth  October  1831,  made  by  Ralph  Peacock  and  Eliza  Ann 
his  wife  to  Sarah  Betts,  consideration  $1000,  conveying  the 
premises  or  a  portion  of  them  subject  to  the  mortgage  to 
Frost,  this  paper  is  mutilated  hy  having  the  signatures  of 
the  grantors  and  of  the  subscribing  witnesses  cut  out — this 
deed  was  acknowledged  on  the  5th  October  1831.  Record- 
ed (in  its  mutilated  state)  in  the  Queen's  County  Clerk's 
Office  in  Liber  64  of  deeds,  page  281,  the  17th  January 
1845,  marked  and  referred  to  as  exhibit  E. 

6.  A  bond  produced  on  the  part  of  Jarvis  Frost,  dated  3d 
April  1821,  made  by  Ralph  Peacock  to  Jarvis  Frost,  in  the 
penal  sum  of  $2000,  conditioned  to  pay  $1000,  with  interest 
at  6  per  cent.,  on  or  before  the  1st  May  1822.  There  are 
various  receipts  endorsed  of  payments  of  portions  of  the 
principal  and  interest  down  to  1st  May  1837,  marked  and 
referred  to  as  exhibit  F. 

7.  A  mortgage  given  by  Peacock  and  wife  to  the  same, 
to  secure  the  above  bond  and  of  the  same  date,  upon  a  farm 
and  premises  at  Dosoris  in  Queen's  County,  duly  acknow- 
ledged and  recorded  in  the  Queen's  County  Clerk's  Office 
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1846.  Liber  2  of  mortgaget,  page  23,  Ac  the  27th  Jane  1821. 
The  suit  was  instituted  for  the  foreclosure  of  this  mortgage. 
Marked  and  referred  to  as  exhibit  O. 

MAooes.  g.  A  deed  produced  on  the  part  of  Jarvis  Frost,  dated  6th 
April  1837,  made  by  Peacock  and  wife  to  Burrill  Betts  con- 
veying, for  the  consideration  of  $1000,  with  full  covenants 
and  free  from  incumbrance,  a  house  and  lot  of  ground,  also 
two  lots,  part  of  the  mortgaged  premises,  but  excepted  out 
of  the  sale.  Duly  acknowledged  and  recorded  in  the 
Queen's  County  Clerk's  Office  in  Liber  R.  R.  of  deeds,  page 
301,  the  2d  May  1837,  marked  and  referred  to  as  exhibit  EL 

9.  A  release  produced  on  the  part  of  Jarvis  Frost,  dated 
11th  December  1836,  made  by  Jarvis  Frost  to  Sarah  Betts, 
administratrix  of  Burwell  Betts,  deceased,  consideration 
$552  19 ;  releasing  a  portion  of  the  mortgaged  premises. 
Duly  acknowledged  and  recorded  in  the  Queen's  County 
Clerk's  Office  in  Liber  L.  L.  of  deeds,  page  434,  the  2l8t 
January  1836,  marked  and  referred  to  as  exhibit  I. 

10.  The  pleadings,  viz. :  the  bill,  the  answers  of  Burwell 
Betts  and  Peacock  and  wife  and  the  decree. 

Dated  October  9tb,  1846. 

Wessell  S.  Smith, 
Master  in  Chancer  jf. 
(title.) 
"  Proofs  taken  before  Wessell  S.  Smith,  master,  &c, 
Mr.  Hammond,  on  behalf  of  the  complainant,  produced  a 
deed  from  Ralph  Peacock  and  wife  to  Leonard  Beedle,  dated 
10th  December  1835.    Acknowledged  for  a  piece  of  land 
near  the  point  of  Ralph  Peacock's  land,  containing  about 
one  acre  $300.    Recorded  in  Queen's  County,  in  Liber  N. 
N.  of  deeds,  396, 11th  June  1836.    A  deed  from  Jehiel  Bee- 
dle and  wife  to  Jarvis  Frost,  dated  the  17th  August  1840. 
Consideration  $180,  for  the  same  piece  of  land.    Acknow- 
ledged August  28th,  1840.    The  complainant  also  proposes 
to  be  examined,  touching  his  claim  upon  the  surplus  in  this 
cause.    Mr.  Western  objects,  &c.    Jarvis  Frost,  being  duly 
affirmed,  saith  :  d.  Who  is  the  grantee  in  that  deed  made 
and  executed  by  Jehiel  Beedle  and  wife  to  Jarvis  Frost, 
filed  with  the  master  and  now  shown  to  you  ?    A.  I  am. 
•d.  How  much  money  did  you  pay  as  the  consideration  of 
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ttiat  deed?    A.  One  hundred  and  eighty  dollars.    Ct.  To       1844. 

whom  did  you  pay  that  money  7    A.  To  the  order  of  Jehiel 

Beedle.    Q.  When  did  that  take  place  7     A.  I  am  unable 

to  say  otherwise  than  by  the  date  of  the  deed.    The  deed     magook. 

is  dated  17th  August  1840.    It  was  paid  a  fortnight  or 

three  weeks  previous  to  the  date  of  this  deed.    Q.  Did  the 

interest  which  you  thereby  acquired  continue  in  you  until 

the  foreclosure  ?    A.  It  did.    I  have  never  parted  with  it 

GL  Have  you  received  any  portion  of  the  consideration  mo* 

ney  back  ?    A.  I  have  not    Q^  Are  the  premises  mentioned 

in  the  deed  to  you  a  part  of  the  premises,  described  in  the 

mortgage  from  Peacock  and  wife  to  you,  forclosed  in  this 

suit  ?    A.  They  are. 

Sworn,  ice.  Jarvis  Frost. 

Benjamin  Cocks,  a  witness  produced  on  the  part  of  Jarvis 
Frost,  being  duly  affirmed,  saith.  Q.  Where  do  you  re- 
side? A.  In  Glen  Cove,  town  of  Oysterbay.  Q,.  What  is 
your  age  and  business  ?  A.  I  am  sixty-four  years  of  age ; 
and,  a  tailor  by  trade,  d.  Were  you  acquainted  with  Je- 
hiel Beedle  in  the  year  1840  and  before  and  after?  A. 
Yes.  d.  Where  did  he  belong  in  1840?  A.  In  Shore- 
ham,  Addison  County,  State  of  Vermont.  Ct.  Do  you  know 
whether  he  was  the  grantor  named  in  the  deed  to  Jarvis 
Frost  now  shown  to  you  ?  (Exhibit  B.)  A.  He  was  to  the 
best  of  my  knowledge,  d.  Do  you  know  the  premises  in 
that  deed  and  can  you  say  whether  they  form  a  part  of  the 
premises  mortgaged  by  Ralph  Peacock  to  Jarvis  Frost  ?  A. 
I  know  the  premises,  they  are  a  part  of  the  mortgaged  pre- 
mises. The  mortgage  was  on  it  at  the  time  of  the  pur- 
chase and  covered  it  d.  Did  you  know  Leonard  Beedle 
named  in  deed  now  shown  to  you  and  also  the  grantors  in 
that  deed?  (Exhibit  A.)  A.  I  know  them  all.  d-  Do 
you  know  the  premises  in  that  deed  and  are  they  the  same 
mentioned  in  the  deed  from  Jehiel  Beedle  to  Frost?  A.  I 
know  them,  they  are  the  same  premises,  d.  Do  you  know 
whether,  at  the  time  Peacock  made  that  deed  to  Leonard 
Beedle,  the  land  was  subject  to  the  mortgage  to  Frost? 
A.  It  was,  and  known  to  all  the  parties  to  be  so  at  the  time 
the  money  was  paid,    d'  Do  you  know  whether  the  con- 
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1846.  sideration  money  in  that  deed  was  paid  ?  A.  It  was  paid. 
Q,.  What  relation  was  Leonard  Beedle  to  Jehiel  Beedle? 
A.  He  was  his  son.    Q.  Was  Leonard  married?    A.  Na 

PEACOCK.  Q.  Had  he  any  children?  A.  No.  ft.  Did  he  leave  a 
will  ?  A.  No.  Q.  Is  he  now  living  and  if  not  when  did 
be  die  ?  A.  He  died  five  or  six  years  ago  last  March.  Q^ 
Who  administered  upon  his  estate  ?  A.  Udney  H.  Everest 
Q,.  Is  he  the  person  whose  name  appears  as  a  witness  to  the 
deed  from  Beedle  to  Frost?  A.  He  is  the  same  person. 
Q,.  Did  Jehiel  Beedle  take  possession  of  the  premises  after 
the  death  of  his  son  Leonard ;  and  if  so,  how?  A.  He  did 
as  his  heir  at  law.  Q.  Is  he  the  same  Jehiel  Beedle  who 
conveyed  to  Jarvis  Frost?  A.  He  is.  Q.  How  are  the  pre- 
mises situated  as  regards  the  other  portions  of  the  mortgag- 
ed premises — as  regards  value?  A.  It  was  considered  to 
be  the  most  valuable,  being  situated  on  the  point  near  the 
dock.  It  was  considered  so  at  the  time  and  would  be  so 
now.  It  is  a  building  spot — there  was  a  cellar  dug  and 
stoned  up  by  Leonard  Beedle  while  he  owned  it  and  remains 
there. 

Affirmed,  &c.  Benjamin  Cockis. 

As  to  claim  of  William  and  Willett  Weeks:  1.  A  bond 
made  by  Ralph  Peacock  to  William  M.  and  Wiliett  Weeks, 
dated  the  1st  May  1840,  in  the  penalty  of  $1100,  conditioned 
to  pay  $550  on  the  1st  May  1842,  with  interest  thereon. 
Marked  exhibit  C.  2.  A  mortgage  of  even  date  with  the 
above  bond  made  by  Ralph  Peacock  to  the  same  persons  to 
secure  the  payment  of  the  above  bond  on  premises  at  Pea- 
cock's Point.  Recorded  in  the  Queens  county  clerk's  office 
in  Liber  L.  L.  of  mortgages,  page  116.  May  22,  1840, 
marked  exhibit  D. 

William  M.  Weeks,  being  duly  sworn,  saith,  that  he  re- 
sides at  Glen  Cove,  town  of  Oysterbay  and  is  one  of  the 
persons  named  in  the  above  mentioned  bond  and  mortgage ; 
that  the  premises  mentioned  in  said  mortgage  are  a  part  of 
the  lands  described  in  the  mortgage  from  Peacock  to  Frost 
foreclosed  in  this  suit  and  are  the  same  premises  sold  under 
the  decree  in  this  suit ;  that  there  have  been  no  payments 
made  to  this  deponent  or  to  Willett  Weeks  on  account  of  the 
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same,  but  that  there  is  now  doe  to  this  deponent  and.the  said       1846. 
Willett  Weeks  the  whole  principal  sum  of  five  hundred  and     ^^-^^^-^i^ 
fifty  dollars  with  interest  thereon  from  the  date  of  the  said       '^^ 
bond  according  to  the  condition  thereof;  and  that  the  same      pbicook. 
is  so  due  over  and  above  all  the  claims  of  the  said  Ralph 
Peacock  or  any  other  person  against  the  same  either  by  way 
of  payment,  offset  or  otherwise ;  and  that  he  hath  no  other 
security  or  satisfaction  therefor  other  than  said  bond  and 
mortgage. 

Sworn,  ice.  Wm.  M.  Weeks- 

The  claim  of  Jarvis  Frost  was  resumed  and  Benjamin 
Cocks  being  recalled  and  examined,  saith.  Q.  Was  the  lot 
mentioned  in  the  deed  from  Beedle  to  Frost  sold  with  the 
rest  of  the  mortgaged  premises  at  the  sale  under  the  decree 
in  this  cause  ?    A.  It  was. 

Sworn,  &c.  Benjamin  Cocks. 

As  to  the  claim  of  Sarah  Betts. 

John  £r.  RikeTj  produced  as  a  witness  on  the  part  of  Sarah 
Betts,  being  duly  sworn  and  examined,  saith,  I  am  a  coun- 
'seUor  at  law  doing  business  in  the  city  of  New  York  and 
was  so  on  the  thirtieth  day  of  September  1831  and  have 
been  ever  since ;  and  that,  from  a  memorandum  book  now 
in  my  possession  and  the  deed  now  shown  to  me  here,  I  find 
that  on  the  thirtieth  day  of  September  1831, 1  drew  a  deed 
for  one  Ralph  Peacock  from  him  and  wife  to  one  Sally  Betts 
bearing  date  the  fifth  day  of  October  1831,  now  shown  to 
me  and  marked  exhibit  E.  That  the  said  deed  was  pre- 
pared by  me  and  is  in  my  handwriting ;  that  I  am  unac- 
quainted with  the  parties  named  in  the  said  deed,  but  I  pre- 
sume I  drew  the  same  at  the  request  of  Ralph  Peacock,  be- 
cause I  find  that,  on  the  said  thirtieth  September,  by  the 
entry  to  which  I  have  before  alluded,  that  Mr.  Ralph  Pea- 
cock paid  me  five  dollars  for  drawing  the  said  deed,  that  the 
deed  was  not  then  executed,  but  the  day  of  the  month  was 
left  blank  to  be  filled  up  when  the  same  should  be  executed. 
And  that  is  all  I  know  about  the  matter.  Q,.  Was  this  an 
honest  and  bcna  fide  transaction  and  done  in  the  regular 
course  of  business  in  your  office  ?  A.  The  deed  was  honest- 
ly prepared  in  the  usual  manner,  but,  as  to  the  transaction 
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1846.       between  the  parties,  I  know  nothing  about  it,  nor  have  I 
any  recoilection  thereof. 

Upon  cross-examination  by  Mr.  Hammond. — d.  For 
pcAcoc*.  aught  you  know,  then,  the  said  deed  may  have  been  per* 
fectly  voluntary  ?  A.  My  instructions  must  have  been  to  put 
in  one  thousand  dollars  as  the  consideration,  but  whether 
that  was  the  true  consideration  I  don't  know.  Q.  Have  you 
any  knowledge  beyond  those  instructions  ?  A.  I  have  not 
and  that  only  looking  at  the  deed  the  consideration  is  in  my 
handwriting. 

Sworn,  &c.  J.  L.  Riker. 

Sarah  BettSy  being  duly  sworn,  saith,  that  she  is  the 
grantee  mentioned  in  exhibit  E  now  shown  to  her.  Q. 
Why  was  this  deed  executed  to  you  by  Mr.  Peacock  and 
wife?  A.  It  was  for  property  that  I  owned  in  Troy — a 
dower  right  which  I  held  in  that  property.  Q,.  Who  sold 
that  Troy  property  and  what  did  you  do  when  he  sold  it  ? 
A.  Ralph  Peacock  and  his  wife  sold  the  property — I  signed 
off  my  dower  right  to  Peacock  and  he  gave  me  this  deed  for 
it.  Q,.  Who  did  this  Troy  property  come  from  ?  A.  My» 
first  husband,  Nathaniel  W.  Betts,  who  died  and  left  it.  GL 
Who  did  he  leave  as  his  heirs  ?  A.  Myself,  his  widow,  and 
Mrs.  Peacock  his  only  child,  d.  Did  you  and  Mrs.  Pea- 
cock fix  on  any  sum  your  dower  was  worth?  A.  I  think 
it  was  $1 000  he  was  to  give  me.  d.  Has  that  one  thousand 
dollars  ever  been  paid  to  you,  except  by  this  deed  ?  A.  It 
never  has.  Q.  Have  you  ever  given  up  your  right  under 
this  deed?  A.  No.  d.  Have  you  any  other  security  or 
payment  for  that  dower  right  except  this  deed  ?  A.  None. 
d.  Have  you  ever  consented  that  this  deed  should  be  cut 
and  cancelled  as  it  now  is  ?  A.  No.  d*  Are  the  premises 
mentioned  in  the  de^  a  part  of  the  property  mortgaged  to 
Mrs.  Frost  ?  A.  I  have  no  doubt  it  is.  I  understood  it  so. 
Sworn,  d&c.  Sarah  Betts. 

Eliza  Ann  Peacock  being  called  as  a  witness  on  the  part 
of  Sarah  Betts,  objected  to.  The  master  overrules  objec- 
tions and  the  counsel  excepts.  The  witness  being  then 
sworn  and  examined,  saith.  d  What  was  the  considera^ 
tion  of  the  deed  from  you  and  your  husband  to  Sarah  Betts 
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now  shown  to  you  and  marked  E  ?  A.  It  was  given  for  1S46. 
her  right  of  dower  in  property  at  Troy  belonging  to  me  and 
which  myself  and  husband  sold.  Q,.  Was  any  amount 
agreed  upon  as  the  price  which  your  husband  should  pay  'cacock. 
your  mother  for  her  right  of.  dower  7  A.  One  thousand  dol- 
lars, d.  Who  got  the  money  for  which  the  Troy  property 
wassoldincludingthe  value  of  the  right  of  dower?  A.  My 
husband,  Ralph  Peacock.  Q,.  Do  you  know  whether  or 
not  that  one  thousand  dollars  has  ever  been  paid  to  your 
9iother  except  by  that  deed  ?  A.  It  has  not  been  paid  no 
more  than  by  that.  Q.  Where  and  how  near  did  you  and 
your  mother  live  to  each  other  at  the  time  that  deed  was  ac- 
knowledged ?  A.  We  lived  at  Peacock's  Point  a  short  dis- 
tance apart,  on  this  property — about  one  hundred  feet  apart. 
Q.  What  was  the  age  of  your  mother  at  that  time  and  was 
she  married  or  a  widow  7  A.  She  is  now  about  sixty-nine 
years  of  age.  She  had  a  husband  then  living — he  was  her 
second  husband,  Burwell  Betts.  d.  Is  he  now  living ;  if 
not,  when  did  he  die.  A.  He  died  about  ten  years  ago.  Q,. 
Was  that  deed  now  produced  (exhibit  E.)  ever  signed  and 
sealed  by  any  body,  and  if  so  by  whom?  A.  It  was  by  me 
and  my  husband.  Q,.  Was  it  witnessed  by  any  body,  and 
if  so,  by  whom  ?  A.  It  was  witnessed  by  Martin  Davis 
now  present,  d.  Was  your  mother  present  at  that  time  ? 
A.  Yes  sir. 

On  cross  examination. — d.  What  did  the  property  in 
Troy  sell  for  ?    A.  I  think  it  was  four  thousand  dollars. 

Direct  examination  resumed, — d.  Who  had  the  custody 
of  this  deed  for  safe  keeping  ?  A.  I  had  myself,  d.  Who 
did  you  get  it  from  ?  A.  I  don't  know  as  I  can  say  exactly 
who  gave  it  to  me.  I  can't  recollect  about  that  I  expect 
that  my  mother  gave  it  to  me,  but  I  can't  recollect,  d.  Who 
was  you  keeping  it  for?  A.  Mother,  d.  Did  any  thing 
happen  to  that  deed  while  you  was  keeping  it,  and  if  so 
what  ?  A.  Yes  sir,  it  was  mutilated,  d-  Who  by  ?  A.  I 
can't  say.'  d*  Was  it  by  the  consent  either  of  your  mother 
or  yourself?  A.  It  was  not.  I  discovered  it  myself  and 
me  and  my  mother  found  a  great  deal  of  fault  about  it  when 
we  discovered  it.  It  was  in  my  drawer  when  I  first  disco- 
vered it. 

Vol.  it.— 87 


PE08T 
V, 


690  CASES  IN  THE 

1 846.  Cross  examined. — d.  How  long  after  the  execution  did 

you  discover  the  deed  to  be  mutilated  ?  A.  I  can't  tell  tht 
exact  time.  d.  Was  it  before  or  after  the  mortgage  to 
VBACOGK.  Weeks  ?  A.  It  was  before  the  mortgage  to  Weeks  I  think, 
d.  Does  your  recollection  enable  you  to  say  whether  you 
discovered  the  mutilation  within  a  year  after  the  deed  was 
executed  ?  A.  I  can't  say  about  the  time.  It  was  more 
than  one  year.  It  might  have  been  more  than  two  or  three. 
I  can't  recollect  exactly  about  it.  d.  Can  you  say  it  was 
more  than  four  years?  A.  I  don't  know  that  I  can. 
Sworn,  &c.  Eliza  Ann  Peacock. 

As  to  the  claim  of  Eliza  Ann  Peacock. 

Eliza  Ann  Peacock  being  duly  sworn,  saith,  that  I  am 
the  wife  of  Ralph  Peacock.  I  was  married  the  15th  Janu- 
ary, 1815.  d..  Have  you  ever  released  your  right  to  this 
property  excepting  by  the  deeds  to  your  mother,  to  Leonard 
Beedle  and  the  mortgage  to  Frost  ?  A.  No  sir.  d^  (By  the 
master.)  Have  you  received  any  security,  payment  or  satis- 
faction for  your  right  of  dower  other  than  the  consideration 
stated  in  the  several  deeds  executed  by  you  above  spoken 
of  7    A.  I  have  not. 

Sworn,  &c.  Eliza  Ann  Peacock. 

Martin  Davis^  another  witness  called  on  the  part  of  Sarah 
Betts,  saith.  d.  Look  at  the  paper  marked  exhibit  E.  now 
shown  to  you  and  say  if  you  ever  saw  it  before  ?  A.  I  have 
seen  it  before,  d.  Did  that  paper  ever  bear  your  signature, 
and  if  so  for  what  purpose  did  you  sign  it  ?  A.  I  signed 
that  paper  as  witness,  d.  Did  any  other  person  beside 
yourself  sign  it  as  a  witness  at  the  same  time,  and  if  so 
whom?  A.  Yes,  sir,  Bur  well  Betts.  d.  Is  he  dead  or  alive 
at  this* time?  A.  He  is  dead.  d.  Before  you  signed  your 
name  as  a  witness,  did  any  persons,  and  if  so  whom,  execute 
that  paper?  A.  Yes  sir.  Judge  James  Hegeman.  d.  Did 
any  body  else  sign  it ;  and  if  so,  whom  ?  A.  Ralph  Pea- 
cock and  wife.  When  I  answered  Judge  James  Hegeman 
above,  I  understood  you  to  mean  witnesses,  d.  Name  all 
the  persons  that  you  can  now  recollect  who  were  present  at 
the  time  of  the  execution  of  this  paper  ?    A.  Judge  Hege^ 
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man,  Burwell  Bette,  Sarah  Belts,  Ralph  Peacock,  his  wife       1846. 
and  myself,  that  is  all  I  can  recollect. 

Cross  examined. — CI.  When  was  this  paper  signed  by 
you  ?  A.  I  can't  say  exactly — some  ten  or  fifteen  years  wi«oo«. 
ago.  Qi,  Who  called  on  you  to  witness  this  paper  ?  A. 
Ralph  Peacock.  Q.  "VMiere  were  you  when  Ralph  Peacock 
called  on  you  ?  A.  In  the  field  at  work.  Q,.  In  whose  em- 
ploy were  you  at  that  time  and  in  what  capacity  ?  A.  In 
Peacock's  employ  digging  potatoes ;  I  was  hired  by  the  year 
to  work  on  the  farm.  d.  Look  at  the  paper  marked  A  now 
shown  to  you  ;  did  you  ever  see  that  before,  and  if  so  where  ? 
A.  I  never  saw  that  paper  before  that  f  know  of.  d.  Look 
at  the  paper  marked  B  now  shown  to  you  ;  did  you  ever  see 
that  before,  and  if  so  where  ?  A.  Not  that  I  know  of.  d. 
Look  at  paper  marked  D  now  shown  to  you  ;  did  you  ever 
see  that  before  ?  A.  No.  d.  Whose  signature  is  that  to 
the  paper  marked  D  ?  A.  I  can't  say  whose  it  was.  d- 
Have  you  ever  seen  Ralph  Peacock  write?  A.  Yes.  d. 
How  often  ?  A.  I  can't  say  how  often — ^more  than  once, 
twice,  three  times,  half  a  doaen  times,  d.  Are  you  ac- 
quainted  with  his  handwriting?  A.  I  have  not  seen  his 
handwriting  lately,  d*  Were  you  acquainted  with  his 
handwriting  ten  or  fifteen  years  ago  ?  A.  I  have  had  some 
of  his  writings — I  was  acquainted  with  it.  d  And  still 
you  do  not  know  in  whose  hand  writing  the  words  Ralfrii 
Peacock  signed  to  paper  D  now  shown  to  you  are  ?  A.  I 
do  not.  d.  Do  you  know  in  whose  handwriting  the  paper 
marked  E  now  shown  to  you  is — the  written  part  of  the 
deed  ?  A.  No  sir,  I  don't,  d.  How  then  do  you  know  that 
that  is  the  same  paper  you  testified  you  have  had  your  sig- 
nature affixed  to  ?  A.  I  think  I  have  seen  the  same  paper ; 
I  know  it  by  that  hole  in  it.  d.  Are  there  any  particular 
marks  in  or  about  this  paper  excepting  that  hole  by  which 
you  can  identify  this  to  be  the  same  paper  you  then  signed, 
and  if  so  state  them  ?  A.  I  don't  know  that  there  is  any 
particular  marks,  d*  Do  you  know  of  your  own  knowledge 
when,  how  and  by  whom  this  bole  that  you  speak  of  in  this 
paper  was  made?  A.  No  sir,  I  don't,  d-  When  you  speak 
of  recc^nizing  this  paper  as  the  same  paper  you  once  signed 
as  a  witness  and  knowing  it  by  the  hole  in  the  paper,  what 
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1846;  length  of  time  has  it  been  since  you  first  saw  that  hole  in 
the  paper  ?  A.  I  can't  say  as  to  the  time.  Q,.  After  this 
paper  was  signed  by  the  several  parties,  how  long  was  it 

vsAcocK.  before  you  next  saw  it?  A.  I  can't  say  exactly,  it  might 
have  been  some  two  or  three  or  four  years.  Q,.  Was  the 
paper  in  the  situation  it  is  now  as  to  being  cut  ?  A.  There 
was  a  hole  cut  in  the  paper.  I  expect  it  was  the  same  as  it 
is  now.  Q^  Where  did  you  see  it  at  the  time  you  just  spoke 
of?  A.  I  saw  Sarah  Belts  have  it.  d.  Did  you  ever  see 
this  paper  again  until  after  Jarvis  Frost  had  commenced  a 
foreclosure  of  his  mortgage;  and  if  so,  state  when  and  where? 
A.  I  saw  it  here  the  other  day.  I  don't  recollect  I  saw  it 
before,  except  as  I  spoke  of — ^it  was  either  on  Friday  or  Sa- 
turday last.  Q.  Who  showed  it  to  you  then?  A.  It  was 
either  Mrs.  Betts  or  Mrs.  Peacock,  I  think.  Q.  Is  that  the 
time  that  you  alluded  to  when  you  formerly  said  you  saw 
this  same  paper  in  its  mutilated  state  in  the  possession  of 
Mrs.  Betts  ?  A.  I  saw  her  have  it  at  home  some  three  or 
four  years  ago  with  the  hole  in  it.  Q.  Where  do  you  now 
reside  and  in  what  capacity  ?  A.  I  live  with  Mr.  Peacock 
and  work  on  the  farm. 

Cross  examined. — Q^  How  old  are  you  ?  A.  Forty-nine. 
Q.  What  is  your  business  ?  A.  Sometimes  working  on  a 
farm — sometimes  on  vessels — sometimes  one  thing  and 
sometimes  another,  d.  What  proportion  of  the  last  fifteen 
years  have  you  been  in  the  employ  of  Mr.  Peacock  or  bis 
wife  ?  A.  The  bigger  part  of  the  time.  Q,.  At  the  time 
you  witnessed  the  instrument  which  you  say  you  witnessed 
at  the  request  of  Mr.  Peacock  and  at  the  execution  of  which 
you  say  Mrs.  Peacock  and  Judge  Hegeman  were  also  pre- 
sent and  that  you  and  Burwell  Betts  became  the  witnesses, 
had  that  instrument  which  you  then  so  witnessed  the  hole 
in  it  of  which  you  have  spoken  at  that  time  ?  A.  No  sir. 
Sworn,  Sec.  Martin  Davis. 

Eliza  Ann  Peacock  recalled  on  the  part  of  Sarah  Betts 
and  examined  by  Mr.  Western,  saith.  Q.  Had  Jarvis  Frost 
any  knowledge  of  the  existence  of  this  deed  from  yourself 
and  husband  to  Sarah  Betts  (being  exhibit  E)  and  if  so 
when?    A.  He  was  at  my  bouse  where  I  now  live  about 
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three  years  ago  this  month.    I  can't  be  positive  as  to  the       1846. 

exact  time,  but  I  think  it  was  about  that  time-r-he  was  in 

the  east  part  of  the  house  in  the  room  where  we  eat,  with 

myself  and  two  daughters ;  there  was  mention  made  of  this     feacocx. 

deed,  we  was  talking  about  it  being  given  and  so  on — he 

then  spoke  and  said  he  knew  of  it — that  my  step-father  told 

him  of  it  before  his  death. 

Cross-examined. — d.  When  did  your  step-father  die? 
A.  22d  April,  1835.  d.  Are  you  sure  Mr.  Frost  said  what 
you  represent  him  to  have  said  ?  A.  I  am  sure.  Q.  How 
long  did  you  forget  it?  A.  I  never  forgot  it  at  all.  d. 
Who  mutilated  that  deed  ?  A.  I  don't  know ;  I  did  not  see 
any  one  do  it.  d.  Have  you  any  doubt  who  did  it  ?  A.I 
can  think  who  did  it,  but  as  to  say  positively,  that  I  could 
not  do.  d.  Who  do  you  think  did  it  ?  A.  I  think  my  hus- 
band done  it.  d<  I  understand  from  the  testimony  you  gave 
when  you  was  up  before  that  that  deed  laid  in  a  drawer,  to 
which  you  and  your  husband  had  equal  access  ?  A.  Yes  ; 
I  suppose  we  had  equal  access  to  it.  d*  While  it  so  lay 
there  you  discovered  it  to  be  mutilated  ?  A.  Yes ;  when  I 
took  it  out  I  discovered  it  to  be  mutilated ;  that  it  had  been 
cut  by  some  one. 

Direct  examination  resumed,  d.  What  did  your  hus- 
band say  or  do  which  made  you  thiuk  he  did  it?  A.  I 
can't  say  as  any  thing  particular  at  the  time ;  I  expect  it 
was  done  some  time  before  I  discovered  it.  We  found  fault 
with  its  being  done ;  my  mother  and  myself,  I  mean,  d^ 
Did  he  ever  boast  of  having  done  it  and  say  now  I  have 
fixed  the  old  woman  or  any  thing  like  that  ?  A.  Not  that  I 
heard,  d.  Did  he  say  nothing  to  you  nor  you  to  him  about 
it  ?  A.  He  and  I  once  had  a  conversation  walking  along  in 
Brooklyn  about  four  or  five  years  ago ;  I  talked  to  him  and 
upbraided  him  about  it,  and  asked  him  why  he  should  do 
it,  and  he  said  he  thought  he  would  fix  it ;  as  near  as  I  can 
recollect,  that  is  the  reply  he  made. 

Cross-examined. — d*  If  I  have  rightly  understood  your 
testimony,  that  deed,  for  aught  you  know,  might  have  been 
mutilated  before  it  was  put  into  that  drawer  ?  A.  No  sir ; 
I  don't  think  it  was  mutilated  when  it  was  put  in  there ;  I 
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1846.  think  I  put  it  in  there  myself;  when  I  put  it  there  it  was 
not  mutilated  ;  and  when  I  took  it  out  it  was. 
Benjamin  Cocksj  a  witness  produced  on  the  partof  the  com- 
PEACOCK,  plainant,  being  duly  affirmed  and  examined,  saith :  d.  Were 
you  acquainted  with  Leonard  Beedle  and  Jehiel  Beedle?  A. 
Yes.  Q.  Were  you  executor  to  either,  and  which  ?  A.  I  was 
executor  to  Jehiel  Beedle.  Q.  When  did  Jehiel  Beedle  die  ? 
A.  Pour  years  ago  next  September.  Q.  Have  you  any  recol- 
lection of  the  circumstances  attending  the  sale  of  the  piece 
of  land  described  as  being  about  one  acre,  by  Peacock  and 
wife  to  Leonard  Beedle,  part  of  the  mortgaged  premises  in 
this  case  ?  A.  Yes.  Q.  Will  you  relate  these  circumstan- 
ces ?  A.  Leonard  Beedle  purchased  this  lot  of  land  of  Pea- 
cock, and  four  shares  in  the  dock  at  the  same  time,  for  the 
price  of  three  hundred  dollars  for  the  land  and  one  hundred 
dollars  for  the  shares  in  the  dock.  He  did  not  pay  it  to  my 
knowledge ;  he  gave  his  note  for  the  amount,  payable  the 
first  of  May  following ;  this  note  remained  one  year  before 
paid,  at  seven  per  cent,  and  was  then  paid  by  his  father  Je- 
hiel Beedle.  Q.  At  what  time  did  Leonard  Beedle  die? 
A.  In  the  month  of  March,  six  or  seven  years  ago.  Q.  In 
the  administration  of  Jehiel  Beedle's  estate,  did  you  ever 
discover  the  deed  now  set  up  by  Sarah  Betts  ?  A.  No ;  I 
never  heard  of  it  till  last  winter,  d.  Were  you  conversant 
with  the  affairs  of  Leonard  and  Jehiel  Beedle  so  far  as  their 
transactions  in  relation  to  this  land  went  ?  A.  Yes.  Q. 
From  the  circumstance  in  which  you  stood  and  the  busi- 
ness which  you  transacted,  if  there  had  been  any  real  btma 
fide  adverse  claim  against  the  title  to  this  one  acre  of  land, 
would  it  in  your  opinion  have  come  to  your  knowledge? 
A.  I  should  say  it  would,  from  what  I  had  to  do  with  it.  I 
signed  the  note  with  Leonard  as  security ;  and  there  was  no 
incumbrance  to  my  knowledge  except  the  mortgage  to 
Frost. 

Sarah  Peacock^  a  witness  produced  on  the  part  of  Sarah 
Betts,  in  opposition  to  the  claim  of  the  complainant,  d.  Do 
you  know  Jarvis  Frost  ?  A.  Yes.  d.  Have  you  any  re- 
collection of  a  conversation  at  the  house  of  your  mother  in 
relation  to  a  deed  of  your  grand  mother's  ?  A.  Yes,  sir. 
d.  Who  was  present  at  that  conversation  ?    A.  My  mother 
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(Eliza  Ann  Peacock,)  Mr.  Frost  and  myself;  I  think  my  sis-       1846. 

tar  was  there,  but  am  not  certain.    Q.  What  took  place? 

A.  They  were  talking  about  a  deed ;  I  think  my  mother 

asked  him  if  he  knew  there  was  such  a  deed  and  he  said      vsacoci. 

yes.    Q.  Did  Mr.  Frost  say  who  had  told  him  of  it?    A. 

Yes,  sir;  my  grandfather.    Q.  What  was  his  name?    A. 

Bur  well  Betts.    Q.  What  is  the  name  of  your  sister  whom 

you  think  was  present?     A.  Mary  Augusta.    Q^  Wheu 

was  this  ?    A.  I  don't  know  when  it  was ;  I  believe  it  was 

three  years  ago  this  spring ;  three  or  two,  I  am  not  positive 

which. 

Sarah  Peacock,  a  witness  again  produced  on  the  part  of 
Sarah  Betts.  Q.  Do  you  or  not  know  of  the  decease  of 
Ralph  Peacock,  one  of  the  defendants  in  this  suit?  A.  I 
do  know  of  his  decease.  Q.  At  what  time  did  he  die  ?  A. 
I  don't  know,  but  I  believe  it  was  in  August,  1846.  Q. 
Were  you  present  at  his  funeral ;  did  you  see  him  interred ; 
if  so,  where  was  it  ?  A.  I  was ;  it  was  at  Peacock's  Point, 
in  a  burying-ground  there. 

Mr.  Westerrij  for  the  defendant  Mrs.  Peacock. 

Mr.  J.  Hammond,  for  Jarvis  Frost 

The  Yice-Chancellor  : — The  deed — afterwards  muti-  Sept.  30. 
lated — ^from  Peacock  and  wife  to  Sally  Betts,  dated  Octo- 
ber the  fifth,  one  thousand  eight  hundred  and  thirty-one 
and  acknowledged  on  that  day  before  Judge  Hegeman,  is  to 
be  regarded  as  an  executed  and  delivered  deed :  Schrugham 
V.  Wood,  16  Wend.  R.  646.  It  is  to  be  allowed  the  same 
effect  as  between  the  grantors  and  grantee  as  if  it  had  al- 
ways been  in  the  actual  possession  and  keeping  of  the  gran- 
tee. It  is  in  vain,  therefore,  for  Mrs.  Peacock,  although  she 
be  now  a  widow,  to  claim  any  rights  of  dower  in  the  pro- 
perty, for  she  united  with  her  husband  in  thus  conveying. 
But,  if  that  deed  had  not  been  made,  it  would  be  doubtful  ^ 
whether  she  could  claim  dower  in  the  surplus  arising  from 
the  sale  in  foreclosure,  inasmuch  as  her  husband  was  living 
when  the  decree  was  made  and  when  the  sale  took  place 
and  for  a  considerable  time  afterwards :   Titu9  v.  Nelson, 
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1846.  5  J.  0.  R.  452;  and  see  Hawley  v.  Bradford^  9  Paige's  O. 
R.  200.  I  think,  with  the  master,  that  her  dower  is  cut  off 
entirely. 
PEACOCK.  Then,  how  stands  the  case  as  between  Mrs.  Sally  Betts, 
the  grantor  under  that  deed  and  the  other  parties  who  claim 
the  surplus  ?  By  not  recording  the  deed  and  by  leaving 
Peacock  in  possession  of  the  land,  exercising  all  acts  of 
ownership  as  if  he  were  still  the  real  owner,  she  has  lost  all 
right  to  interfere  with  those  who  have  taken  any  subsequent 
deed  or  mortgage  from  Peacock  in  good  faith  and  for  valu- 
able consideration,  trusting  to  his  original  title  and  apparent 
ownership:  1  R.  S.  756,  }  1,  37.  William  Weeks  and 
Willett  Weeks,  with  their  mortgage  of  the  first  day  of 
May  one  thousand  eight  hundred  and  forty  and  duly  re- 
corded long  before  the  deed  to  Mrs.  Betts  was  recorded, 
stand  in  the  light  of  b(ma  fide  purchasers  for  valuable  con- 
sideration and  are  entitled  to  priority  and  preference  over 
Mrs.  Betts  with  respect  to  this  surplus.  That  their  mort- 
gage was  taken  for  a  precedent  debt  and  not  for  money  ad- 
vanced at  the  time  makes  no  difference  in  respect  to  its  be- 
ing a  valuable  consideration.  In  addition,  they  parted  with 
a  right  of  action  for  two  years,  having  allowed  two  years  on 
the  bond  and  mortgage  for  paying  the  debt. 

The  remaining  question  is  between  the  Messrs.  Weeks 
and  Jarvis  Frost,  who  claims  one  hundred  and  eighty  dol- 
lars out  of  the  surplus  to  reimburse  him  that  amount  of 
money  paid  for  one  acre  of  the  premises  sold  under  his  de- 
cree, of  which  he  had  previously  acquired  the  absolute  es- 
tate by  purchase.  He  was  under  no  necessity  to  allow  that 
acre  of  land  to  be  sold.  He  might  have  had  it  exempt  from 
the  sale.  The  most  that  he  can  claim  to  be  returned  to  him 
out  of  the  proceeds  is  as  much  as  it  may  be  fairly  supposed 
the  acre  sold  for  in  proportion  to  the  other  land.  In  justice 
and  equity  he  can  claim  no  more ;  and  what  this  acre  has  con- 
tributed to  the  sale  cannot,  I  consider,  be  put  down  at  more 
than  eighty  dollars.  This  sum  Mr.  Frost  may  be  allowed ; 
and  the  master's  report  is  considered  as  modified  accord- 
ingly. 

The  exceptions  taken  by  the  defendants  to  the  master's 
report  are  overruled,  except  as  to  the  allowance  of  one  hun- 
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dred  and  eighty  dollars  reported  to  Mr.  Frost,  which  must       1844. 
be  reduced  to  eighty  dollars.    In  all  other  respects  the  re-     ^^^^^^ 
port  IS  to  stand  confirmed.    The  masters  costs  on  the  refer-         v. 
ence  are  to  be  paid  out  of  the  surplus.    The  eighty  dollars 
to  Mr.  Frost  and  the  residue  to  William  and  Willett  Weeks 
on  account  of  their  mortgage  debt  and  all  parties  must  be 
left  to  bear  their  own  costs  on  the  reference  and  of  this  hear- 
ing. 


wiLfloir. 


Mitchell  v,  Wilson. 


A  landlord  agrees  to  let  premiaes  for  a  year  upon  the  proposed  tenant's  giying 
J  G.  as  security  for  the  rent  by  the  first  of  February  and  the  tenancy  to  com- 
mence on  the  first  day  of  May  thereafter.  The  proposed  tenant,  who  is  al- 
ready in  under  a  former  tenant,  does  not  give  the  security  by  the  day  fixed, 
but  offers  another  party  who  the  landlord  does  not  take  and  also  ofiers  S.  C. 
a  few  dajrs  afterwards.  The  difficulty  in  getting  J.  S.  is  alleged  to  hare 
been  caused  by  the  absence  of  a  friend  who  was  to  have  secured  such  sure- 
tyship :  Held,  that  time  was  of  the  essence  of  the  contract  and  the  day  having 
gone  by,  the  landlord  could  not,  then,  be  compelled  to  give  a  lease  or  receive 
J.  C.  as  surety. 


The  complainant,  John  Mitchell,  desired  to  remain  in  cer-    June  23, 
tain  leasehold  premises  as  a  tenant.    They  had  been  occu-       1846. 
pied  by  one  William  Augustus  Spies,  and  whose  lease  was  i-^^'^JT^ 
to  end  on  the  first  day  of  May  one  thousand  eight  hundred  ^^  j  jw 
and  forty-five.    He  was  desirous  of  moving  out ;  and  the  ^n/. 
complainant,  as  to  hiring,  was  referred  to  the  landlord,  the  Agree- 
defendant  John  Wilson.    According  to  the  bill,  the  latter  ^nen/. 
agreed  to  give  the  complainant  a  lease  for  a  year  from  the  J^^*  . 
first  day  of  May  then  next,  at  the  yearly  rent  of  four  hun-  %"'*^^'**"*' 
dred  dollars,  with  John  Campbell  as  security ;  and  that  the 
intermediate  first  of  February  was  to  be  the  day  when  such 
security  was  to  be  given.    That  the  complainant  made  ar- 
rangement with  Spies  as  to  the  prior  time  and  went  into 
possession  for  the  remainder  of  his  year — and  going  to  con- 
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1846.       siderable  expense  in  fitting  up  the  place  for  hie 

business.  That,  about  the  said  first  of  February,  the  com- 
plainant called  on  the  defendant  with  John  P.  Martinot,  a 
man  of  property,  and  ofiered  him  as  security  for  the  rent,  at 
the  same  time  informing  the  defendant  that  he,  the  com- 
plainant, offered  this  said  John  P.  Martinot  as  such  security, 
instead  of  the  said  John  Campbell,  in  consequence  of  the 
absence  from  the  city  of  a  friend  on  whom  the  complainant 
relied  to  request  the  said  John  Campbell  to  become  such 
surety ;  that  such  friend,  however,  would  be  back  in  a  day 
or  two  and  that  if  the  said  John  Wilson  did  not  wish  to 
take  the  said  John  P.  Martinot,  the  complainant  would  give 
the  said  John  Campbell  as  security  as  soon  as  such  firiend 
returned.  That  the  said  defendant  said  he  would  consider 
of  it ;  but,  soon  afterwards,  he  wrote  a  letter  to  the  defen- 
dant, dated  the  second  day  of  February  (1846)  saying  that 
the  security  ofiered  was  not  satisfactory  and  that  he  now 
felt  himself  at  liberty  to  let  the  store  to  the  first  applicant. 
That,  almost  immediately  after  this,  the  complainant  was 
authorized  and  ready  and  ofiered  the  said  John  Campbell 
as  his  surety.  The  complainant  insisted  that  the  delay 
which  had  occurred  was,  in  no  way,  prejudicial  to  the  de- 
fendant and  was  unavoidable.  He  prayed  that  the  defen- 
dant might  be  compelled  to  give  the  proposed  lease ;  and  he, 
in  the  mean  time,  restrained,  by  injunction,  from  disturbing 
the  complainant's  possession. 

A  preliminary  injunction  had  issued. 

The  defendant,  in  his  answer,  showed  that  the  complai- 
nant had  applied  to  him  to  hire  the  premises  then  occupied 
by  Spies ;  and  that  the  defendant  finally  agreed  to  let  him 
have  them  for  another  year  at  the  rent  mentioned  in  the  bill, 
but  this  was  on  the  complainant's  unconditional  promise 
that  be  would  give  as  security  for  the  rent  John  Campbell 
of  the  city  of  New  York,  paper  maker,  known  to  the  defen- 
dant to  be  a  most  respectable  and  wealthy  citizen ;  but  the 
defendant  denied  that  the  complainant  fixed  the  first  day  of 
February  then  next  as  the  time  when  he  would  give  such 
security :  on  the  contrary,  the  defendant  only  agreed  to  let 
the  said  premises  to  the  complainant  on  the  express  under- 
standing and  condition  that  the  latter  should  procure  the 
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said  John  Campbell  to  beoome  such  sacuritjr  as  aforesaid       1846. 
aad  complete  the  agreement  on  or  before  the  fifteenth  day      ^-^^^^^^ 
of  January  then  next  and  that  the  complainant  engaged  to  «. 

do  so  and  parted  with  the  defendant  on  that  understanding,  ▼n^'oii. 
That  about  the  said  fifteenth  day  of  January  the  defendant 
requested  the  said  complainant  to  fulfil  his  agreement  and 
give  the  said  John  Campbell  as  security  for  the  rent ;  when 
the  latter  stated  his  inability  to  fulfil  his  said  agreement  and 
then,  for  the  first  time,  mentioned  that  he  relied  on  a  friend 
of  his  to  request  the  said  John  Campbell  to  become  such  se* 
curity,  that  his  friend  was  out  of  town  and  would  return  iti 
a  few  days  and  he  wished  the  defendant  to  grant  him  a 
little  delay  till  his  friend  should  return  and  he  would  then 
fulfil  his  agreement ;  that  he,  this  defendant,  did  agree  to 
wait  and  did  wait  until  the  first  day  of  February  thereafter 
to  procure  the  consent  of  the  said  John  Campbell  to  become 
.such  security  and  the  complainant  thereupon  agreed  to  pro- 
cure it  by  that  time.  That  the  defendant  heard  nothing 
more  of  the  matter  until  about  such  first  day  of  February, 
when  the  complainant  informed  him  that  his  said  friend 
was  still  absent  and  named  the  said  John  P.  Martinot,  but 
defendant  gave  him  no  encouragement  that  he  would  take 
the  latter  as  surety.  That,  on  the  said  first  day  of  Februa- 
ry, this  defendant  sent  for  the  complainant  and  required  him 
to  fulfil  the  agreement  on  the  terms  before  agreed  upon,  by 
giving  the  said  John  Campbell  as  surety  for  the  rent.  That 
complainant  offered  the  said  Martinot  (who  was  with  him) 
as  substituted  security.  That,  as  the  latter  was  a  stranger, 
the  defendant  did  not  like  to  give  a  positive  negative  in  his 
presence  and  did,  therefore,  say  he  would  consider  of  it. 
And  the  complainant,  at  the  same  time,  saying  that  if  he, 
the  defendant,  was  not  willing  to  accept  of  the  said  Martinot 
as  such  security,  he  would  procure  the  said  John  Campbell 
to  become  such  security  as  soon  as  his,  the  said  complai- 
nant's, friend  should  return  to  the  city. 
A  motion  was  now  made  to  dissolve  the  injunction. 

Mr.  Clarke,  for  the  defendant. 

Mr.  E.  Paine,  for  the  complainant. 


700 


CASES  IN  THE 


1846. 


TATES 

V. 

WOODRUFF. 


The  Yice-Chancellor. — ^l^he  court  is  of  opinion  tbat 
time  here,  in  relation  to  the -giving  of  the  security  for  the 
rent,  was  of  the  essence  of  the  contract  and  could  not  be  dis- 
pensed with.  As  the  complainant  failed  to  furnish  the  se- 
curity within  the  time,  he  was  not  entitled  to  the  aid  of  this 
court  by  injunction  to  protect  him  in  possession  as  a  tenant. 

Order,  that  the  injunction  be  dissolved.  Costs  will  abide 
the  event. 


Yates  and  others,  Trustees,  &c.  v.  Woodruff  et  al{a) 


June  24 

and  25, 

1846. 

Practice. 
Opening 
default. 
Mortga- 
gor and 
MortgO' 
gee. 
Decree. 
Sale. 
Master^s 
Sale. 


Default  against  a  mortgagor  refused  to  be  opened  in  a  mortgage  case  after  de- 
cree and  enrolment,  although  a  sale  thereonder  was  set  aside  and  a  large 
deficiency  was  found  against  the  mortgagor. 

A  decree  oidered  a  sale  of  mortgaged  premises  to  be  made  by  a  master  resid- 
ing in  the  city  of  New  York,  but  it  was  made  by  a  master  residing  in  Brook- 
lyn, King's  County :  the  court  set  aside  the  sale,  although  a  purchaser  had 
taken  his  deed. 


I'he  bill  of  foreclosure  in  this  case  was  filed  on  the  first 
day  of  February  in  the  year  one  thousand  eight  hundred 
and  forty-two.  It  was  grounded  on  a  mortgage  made  by 
the  defendant  Oliver  Woodrnfi*  and  his  wife.  The  bill  had 
been  taken  as  confessed  against  them  for  want  of  appear- 
ance. On  the  ninth  day  of  July  one  thousand  eight  hun- 
dred and  forty-five,  a  decree  for  sale  was  made,  wherein  it 
was  directed  that  the  mortgaged  premises  should  be  sold 
under  the  direction  of  *'one  of  the  masters  of  this  court  re- 
siding in  the  city  of  New  York."  It  was  put  into  the  hands 
of  A.  y.  Millard,  Esquire,  a  master  residing  in  Brooklyn, 
King's  County,  who  made  the  sale.  The  property  had  been 
purchased  by  Isaac  T.  Greenwood,  who  paid  the  purchase 
money  and  received  a  deed  from  the  master.    The  decree 
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made  the  defendant  Woodruff  liable  for  the  deficiency  be-       1846. 
tween  the  amount  due  on  the  mortgage  and  the  sum  for     ^^^^^-^-^ 
which  the  property  sold,  which  was  nearly  nine  thousand  ^, 

dollars.    The  decree  was  enrolled  on  the  fourth  day  of  No- 
vember, one  thousand  eight  hundred  and  forty-five. 

The  defendant  Oliver  Woodruff  now  presented  a  petition, 
alleging  that  he  had  no  recollection  of  the  service  of  the 
subpGBua-to  appear  and  answer  on  himself  or  on  his  wife, 
nor  could  he,  on  a  search  amongst  his  papers,  find  any  such 
subpoena.  That  he  always  relied  on  one  George  D.  Strong 
to  attend  to  the  said  mortgage  and  save  harmless  the  said 
petitioner:  for  that  it  was  made  for  his  accommodation. 
And  the  petitioner  went  on  to  show  how  it  was  executed 
without  any  consideration  ;  and  also  that  certain  rents  in  a 
receiver's  hands  had  not  been  applied  to  lessen  the  amount 
of  deficiency.  Also,  that  he  was  not  aware  of  the  master's 
sale  nor  of  the  decree  until  some  time  in  January  last.  He 
prayed  that  the  decree  might  be  opened  and  he  let  in  to  de- 
fend ;  and  that  the  sale  be  set  aside  or  vacated,  &c. 

Mr.  Bliss  and  Mr.  Cuttings  for  the  defendant  Oliver 
Woodruff. 

Mr.  Noyes,  for  the  complainants. 

Mr.  H.  F.  Clarke^  for  the  purchaser  Greenwood. 


The  Yice-Chancellor: — Held,  that  the  defendant  made 
his  application  at  too  late  a  day  to  be  let  in  to  defend  this 
suit.  He  did  not  excuse  the  delay ;  nor  show  any  sufficient 
reason  why  he  had  omitted  to  answer  the  bill  in  proper  sea- 
son, if  he  really  had  any  defence  to  make. 

This  branch  of  the  motion  was  denied. 

But  he  was  of  opinion  that  the  sale  by  master  Millard, 
under  the  decree — which  directed  a  sale  by  a  master  **  re- 
siding in  the  city  of  New  York" — and  he  residing  in  King's 
County — was  irregular  and  void ;  and  that  there  must  be  a 
resale,  by  a  master  *<  residing  in  the  city  of  New  York.(a) 

(a)  See  JF^uUer  r.  Van  Qtem^  4  Hill's  R.  176. 
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GATES 

V. 
•KITB. 


Gates  and  others  v.  Smith  and  others. 


On  a  master's  sale,  the  buyer,  in  equity,  becomes  the  owner  from  the  day 
the  report  of  sale  is  confirmed ;  and  the  premises  are,  then,  at  his  risk, 
even  though  he  has  not  received  a  deed. 

A  loss  by  fire,  after  such  confirmation  and  before  deed,  falls  upon  the  buyer; 
but  not  so  where  the  loss  is  prior  to  a  confirmation  of  the  master's  report. 

Where,  in  a  partition  suit,  the  buyer  is  one  of  the  heirs  in  interest  and  an 
insurance  has  been  had  of  the  premises  in  the  names  of  all  the  heirs  and 
a  fire  destroys  the  buildings  on  the  property  after  the  time  of  sale  as  well 
as  after  a  confirmation  of  the  master's  report  of  sale,  but  before  a  convey- 
ance :  Heldy  that  the  buyer,  paying  his  full  purchase  money,  was  entitled 
to  the  benefit  of  the  policy. 


^y  13, 
1846. 

Master's 
sale. 

Order  of 
confirmor 
iion. 
Vendor 
and  pur* 
chaser. 
Insurance 
money. 
Loss  by 
fire  on  pre- 
mises sold 
and  not 
conveyed. 


The  present  suit  was  for  partition  of  real  estate,  embrac- 
ing premises  at  the  north-easterly  corner  of  Beaver  street 
and  New  street  in  the  city  of  New  York. 

On  the  tenth  day  of  April  in  the  year  one  thousand  eight 
hundred  and  forty-five,  a  decree  for  sale  was  entered ;  and, 
on  the  thirtieth  day  of  May  thereafter,  the  above  premises 
were  sold  thereunder  by  master  Cambreleng  to  one  of  the 
complainants,  Ann  Nisbet,  for  eight  thousand  five  hun- 
dred dollars.  The  master  made  his  report  of  sale ;  and  on 
the  tenth  day  of  *July  thereafter  an  order  of  confirmation 
was  entered.  Before  any  deed  for  the  said  premises  was 
prepared  or  executed  and  on  the  nineteenth  day  of  the  same 
July,  a  two  story  brick  front  house  and  a  brick  addition  in 
the  rear,  (standing  at  the  time  of  the  sale)  were  destroyed 
by  fire;  but  these  buildings  had,  prior  to  the  sale,  been  in- 
sured against  loss  or  damage  by  fire  to  the  amount  of  two 
thousand  five  hundred  dollars  by  the  East  River  Mutual 
Insurance  Company  in  the  city  of  New  York.  The  per- 
sons in  whose  favor  the  policy  was  made  were  "  Martha 
Gates,  Mary  Smith,  Elizabeth  Smith  and  Aun  Nisbet,  exe- 
cutrixes of  Gerardus  Smith  and  the  heirs  of  Gerardus 
Smith,  deceased."  These  persons  were  the  interested  par- 
ties in  the  present  suit— the  bill  being  filed  to  partition  the 
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property  of  their  ancestor,  the  said  Gerardus  Smith  de*       1846. 
ceased. 

The  defendant  Ann  Nlsbet  (and  who,  as  it  is  seen,  be- 
came the  purchaser)  alone  sent  in  preliminary  proof  of  loss ;  smitb. 
but  the  insurance  company  required  an  affidavit  of  the  loss 
from  all  the  parties  named  in  the  policy ;  and,  also,  autho- 
rities from  the  others  allowing  Ann  Nisbet  to  adjust  and 
settle  the  loss.  The  complainant  Martha  Gates  consented, 
but  the  defendants  Mary  Smith  and  Elizabeth  Smith  re- 
fused. 

Ann  Nisbet,  as  purchaser,  claimed  to  have  the  right  to 
the  amount  of  loss  under  the  policy  paid  to  her ;  and  she 
presented  a  petition  for  the  purpose  of  compelling  them  to 
unite  in  obtaining  it. 

There  was,  also,  a  motion  against  Mary  Smith  and  Eliza- 
beth Smith  for  an  attachment  for  not  signing  a  paper  autho- 
rizing a  settlement  of  the  claim  by  the  master,  &c. ;  and 
a  cross  motion  to  compel  Ann  Nisbet  to  complete  her  pur- 
chase irrespective  of  the  insurance  money. 

Mr.  B.  F.  Butler^  for  the  defendants  Mary  Smith  and 
Elizabeth  Smith. 

Mr.  W.  N.  Dyckman  and  Mr.  John  Wallis  for  Ann  Nea- 
bit. 

The  y ice-Chancellor  : — From  the  time  when  the  mas-  Sept.  30. 
ter's  report  of  sale  became  confirmed,  and  which  was  on  the 
tenth  day  of  July  one  thousand  eight  hundred  and  forty- 
five,  Mrs.  Nesbit  became  the  owner  of  the  house  and  lot, 
although  no  deed  was  executed  conveying  the  property  to 
her. 

The  legal  title  could  not  vest  in  her  without  a  deed  of 
conveyance.  In  strictness  of  law,  it  was  not  a  sale,  but 
only  a  contract  of  sale  until  consummated  by  a  conveyance 
of  the  legal  title  and  estate :  Edwards  v.  Farmer^  Loan 
Co.,  21  Wend.  468 ;  S.  C.  26  lb.  641. 

In  equity,  however,  it  is  regarded  difierently  as  to  all  the 
purposes  of  ownership,  so  that  the  buildings,  after  confir* 
mation  of  the  report  of  sale,  are  considered  at  the  risk  of 
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1846.  the  purchaser ;  and,  if  bnrnt  down,  the  loss  falls  upon  him. 
But,  if  destroyed  after  the  contract  of  sale  and  before  its 
confirmation  by  the  court,  the  vendor  or  he  in  whose  behalf 
the  property  is  sold  bears  the  lost.  This  is  the  rule  in  the 
English  chancery  with  respect  to  judicial  sales :  Ex  parte 
Minar^  11  Yes.  669.  I  see  no  reason  why  it  should  not  be 
the  rule  here  in  sales  under  decrees  which  require  confir- 
mation before  deeds  can  be  given. 

So,  in  ordinary  cases  of  sales  by  private  contract  of  par- 
ties. It  is  held  in  England  that,  if  the  purchaser  agrees  to 
accept  the  title  after  the  abstract  has  been  furnished,  he, 
from  that  moment,  becomes  the  owner;  and  if  buildings 
are  destroyed  before  actual  conveyance,  it  is  the  purchaser's 
loss.  This  was  held  in  Paine  v.  Meller^  6  Ves.  349,  where 
Lord  Eldon  uses  this  language  :  **  As  to  the  mere  effect  of 
the  accident  itself,"  (which  was  a  burning  of  the  houses 
after  the  defendant  had  declared  himself  satisfied  with  the 
title  and  before  the  deed  could  be  executed  to  him,)  "  no 
solid  objection  can  be  founded  upon  that  simply,  for  if  the 
party,  by  the  contract,  has  become,  in  equity,  the  owner  of 
the  premises,  they  are  his  to  all  intents  and  purposes. 
They  are  vendible  as  his ;  chargeable  as  his ;  capable  of 
*  being  incumbered  as  his ;  they  may  be  devised  as  his ;  they 
may  be  assets;  and  they  would  descend  to  his  heirs."  Tliis 
is  the  true  and  correct  doctrine  of  a  court  of  equity.  And 
applying  it  to  the  present  case,  Mrs.  Nesbit  was  the  owner 
of  the  house  and  lot  to  all  intents  and  purposes  on  the 
nineteenth  day  of  July  one  thousand  eight  hundred  and 
forty-five,  when  the  fire  occurred,  although  not  yet  vested 
with  the  legal  title. 

Not  having  effected  any  other  insurance  after  she  be- 
came, thus,  the  owner  and  although  she  did  not  stipu- 
late in  her  contract  for  an  assignment  of  the  policy  then 
covering  the  house,  yet,  in  equity  and  as  a  matter  of 
justice  between  her  and  her  co-tenants,  she  ought  to  have 
the  benefit  of  the  policy.  And  this  court,  having  still 
the  control  of  the  proceedings  in  this  partition  suit  and  of 
the  sale  made  under  its  decree,  can  regulate  this  matter  be- 
tween them  and  compel  justice  towards  each  other. 
It  is  unequitable  and  ULJust  that  these  parties,  Mary  and 
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Elizabeth  Smith,  should  undertake  to  withhold  from  Mrs.       1846. 
Nesbit  the  benefit  of  the  policy  of  insurance,  provided  she      ^-^^^-^^ 
pays,  as  they  require  her  to  do,  the  full  price  at  which  she  «. 

bought  the  properly  with  the  house  standing.  They  make  ■«rrH. 
a  motion  to  compel  her  to  complete  the  purchase ;  and,  yet, 
seek  to  deprive  her  of  the  value  of  the  house.  Can  they 
expect  her  to  pay  what  she  bid  for  the  property  and  receive, 
for  themselves,  in  addition,  the  full  value  of  the  buildings 
which  have  been  actually  destroyed? 

There  seems  to  me  a  clear,  natural  equity  to  the  contrary ; 
and  I  consider  that  it  is  competent  for  the  court,  while  it 
has  the  subject  matter  of  this  sale  under  its  charge,  to  direct 
what  they  shall  do  to  carry  the  sale  into  effect  without  in- 
justice to  any  party.  Mary  and  Elizabeth  Smith  must  be 
made  to  do  whatever  is  in  their  power  to  do  in  order  to  give 
Mrs.  Nesbit  the  full  benefit  of  the  policy  of  insurance.  If 
they  cannot,  as  the  matter  now  stands,  conscientiously  make 
their  affidavit  of  interest  in  the  premises  insured  at  the  time 
of  the  loss  by  fire,  so  as  to  satisfy  the  terms  of  the  policy 
and  enable  the  claim  for  loss  to  be  properly  made,  the  court, 
by  its  order,  can  easily  restore  them  to  that  interest  by  re- 
ducing the  purchase  money  to  be  paid  by  Mrs.  Nesbit  from 
eight  thousand  five  hundred  dollars  to  six  thousand  dollars. 
This  will  give  them  an  interest  in  the  insurance  money 
which  is  two  thousand  five  hundred  dollars  to  make  up  the 
full  price  that  Mrs.  Nesbit  was  to  pay. 

If,  after  the  necessary  preliminary  proofs  are  furnished,  a 
suit  on  the  policy  shall  have  to  be  brought,  they  must  give 
their  authority  or  consent  to  be  plaintiffs  in  such  suit,  being 
indemnified ;  and  should  the  claim  upon  the  policy  fail  and 
the  money  not  be  recovered  without  any  fault  of  Mary  Smith 
and  Elizabeth  Smith,  I  do  not  see  after  all  but  the  loss  of 
the  building  will  have  to  be  borne  solely  by  Mrs.  Nesbit  as 
the  purchaser  and  owner  and  she  will,  ultimately,  be  obliged 
to  pay  the  whole  purchase  sum  of  eight  thousand  five  hun- 
dred dollars. 

Ordered,  that  the  defendants  Mary  Smith  and  Elizabeth 
Smith  unite  with  the  complainant  Martha  Gates  and  the 
petitioner  Ann  Nisbet  in  authorizing  and  empowering  Ste- 
phen Cambreleng,  Esquire,  one  of  the  masters  of  this  court, 
Vol.  IV,— 89 
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1846.  to  settle  and  adjust  with  the  East  River  Mutual  Insurance 
Company  in  the  city  of  New  York  and  to  claim,  collect  and 
receive  from  the  said  company  the  loss  occasioned  by  the 

SMITH.  destruction  by  fire,  on  the  nineteenth  day  of  July  last  past, 
of  the  two  story  brick  front  house  and  brick  addition  in  the 
rear  known  as  No.  15  Beaver  street,  corner  of  New  street, 
New  York,  which  said  buildings  were  insured  by  the  said 
company  against  loss  or  damage  by  fire  by  their  policy 
dated,  &c.  in  the  names  of  the  above  named,  &c.  And,  for 
that  purpose,  that  the  said  defendants  Mary  Smith  and 
Elizabeth  Smith  duly  execute  such  written  authority  to  be 
approved  by  the  said  Stephen  Cambreleng  as  may  be  neces- 
sary to  be  executed  by  them ;  and  that  they  make  the  ne- 
cessary and  proper  affidavit  or  affidavits  and  statement  of 
the  loss  which  may  be  required  and  which  the  said  Stephen 
Cambreleng  shall  advise  to  be  proper  to  enable  him  to  claim, 
collect  and  receive  the  amount  of  loss  upon  the  said  policy 
of  insurance  from  the  said  insurance  company.  And  it  is 
further  ordered  that,  on  the  receipt  of  the  money  fit)m  the 
said  insurance  company,  the  said  master  make  a  report 
thereof  to  this  court,  to  the  end  that  this  court  may,  then, 
proceed  to  determine  the  rights  of  the  parties  to  the  said 
fund  and  how  the  same  shall  be  disposed  of.  And  it  is  fur- 
ther ordered  that  all  other  questions  and  all  further  direc- 
tions on  the  said  petition  and  the  opposing  affidavits  be  re- 
served until  the  coming  in  of  the  said  report. 


$ 
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FERRIS 
V. 

Ferris  and  others  v.  Gibson.  gibsoh. 


A  testator  making  his  will  and  dying  before  the  revised  statutes  (1830)  de- 
vised houses  to  his  grand-daughter  H.  "  her  heirs  and  assigns  to  her  and 
their  sole  and  only  use  for  ever."  Also,  he  bequeathed  to  her  some  stock ; 
and  named  a  trustee  to  receive  the  rents  and  ^vidends  and  apply  the  same 
to  her  education  and  maintenance  until  she  should  attain  21  years  or  be 
married  and  in  either  of  which  events  "  the  houses  and  stock  are  to  be  at 
her  own  disposal."  The  devise  was  followed  by  these  words :  "  And  in 
case  my  said  grand-daughter  shall  die  without  leaving  lawful  issue,  then 
and  in  such  case  I  give,  devise  and  bequeath  the  said  houses,  &c.  to  my 
daughters  A.  E.  and  S.  their  heirs  and  aJssigns  for  ever :"  Held^  that  the 
limitation  over  was  too  remote  and,  therefore,  void ;  and  that  the  grand- 
daughter H.  took  and  could  convey  an  absolute  fee. 


Bill  for  specific  performance  and  the  goodness  of  title  to     Oct,  29. 
the  premises  sold,  being  No.  162,  Spring  street.  New  York,       1846. 
dependent  on  clauses  in  the  will  of  George  Wragg.  WVl^^ 

The  will  was  made  on  the  thirty-first  day  of  Janfiary  one  jy^^ 
thousand  eight  hundred  and  twenty-five ;  and  the  testator  jj^Ha^ 
had  died  and  his  will  was  proved  in  the  sanie  year.  tion. 

The  following  are  such  clauses :  « Item,  i  give  and  devise  Remote- 
to  my  grand-daughter  Hannah  BarrahcJough,  the  daughter  «^*- 
of  William  Barrahclough,  by  my  daughter  Hannah  his  late 
wife,  now  deceased,  the  three  following  houses  and  lots  of 
ground  in  the  eighth  ward  of  the  city  of  New  York  on  the 
southerly  side  of  Spring  street,  commencing  at  the  corner 
of  Thompson  and  Spring  streets,  containing  on  Spring  street 
about  sixty-two  feet  and  on  Thompson  street  about  sixty- 
nine  feet,  be  the  same  more  or  less  and  which  said  three 
houses  are  now  known  and  distinguished  as  numbers  158, 
160  and  162  Spring  street ;  and,  also,  one  lot  of  ground  on 
the  southerly  side  of  Beach  street,  between  Varick  and  • 
Chapel  streets  in  the  fifth  ward  of  the  city  of  New  York, 
to  have  and  to  hold  the  same  three  houses  and  four  lots  of 
ground  to  my  said  grand-daughter  Hannah  Barraclough 
her  heirs  and  assigns  to  her  and  their  sole  use  for  ever. 
Item.  I  give,  devise  and  bequeath  to  my  said  grand-daugh- 
ter Hannah  Barraclough  forty  shares  of  the  stock  of  the 
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1846.       North  RiFer  Bank  in  the  city  of  New  York,  now  standing 
in  my  name  and,  also,  twenty-five  shares  of  the  stock  of 
the  Chemical  Bank  in  the  city  of  New  York  now,  also, 
0IB80N.      standing  in  my  name.    And  I  hereby  nominate,  constitute 
and  appoint  her  father,  the  said  William  Barraclough,  her 
trustee  to  receive  the  rents,  dividends  and  income  of  the 
said  houses,  lots  of  ground  and  stock ;  and  to  apply  the 
same  to  the  education,  maintenance  and  support  of  my  said 
grand-daughter  until  she  attains  the  age  of  twenty-one 
years  or  is  married — and  in  either  of  which  events,  the  said 
houses,  lots  of  ground  and  stock  are  to  be  at  her  own  dis- 
posal.   And  in  case  my  said  grand-daughter  shall  die  with- 
out having  lawful  issue,  then  and  in  such  case,  I  give,  de- 
vise and  bequeath  the  said  houses,  lots  of  ground  and  stock 
to  my  said  daughters  Ann,  Elizabeth  and  Sarah,  their  heirs, 
executors,  administrators  and  assigns  share  and  share  alike 
ipr  ever ;  and  if  any  or  either  of  my  said  children  shall  die 
before  me  leaving  lawful  issue,  then  and  in  such  case  such 
child  or  children  shall  have  and  take  the  share  of  his,  her  or 
their  mo<{ier  in  the  same  manner  as  such  mother  would 
have  done  ^ad  she  survived  me  under  this  my  last  wilL 
And  I  hereby  expressly  declare,  order  and  direct  that  every 
devise,  legacy  a^d  bequest  under  this  my  will  given,  de- 
vised and  bequea\hed  to  my  said  daughters  and  grand- 
daughter shall  not  bt^  at  any  time,  subject  to  the  manage- 
ment or  control,  debl^  or  engagements  of  any  present  or 
future  husband  or  husbaads  and  that  the  receipt  of  each 
and  every  of  my  said  daugViters  and  grand-daughter  shall, 
in  all  cases  whatever,  nolhwiihstanding  coverture,  be  good 
and  sufficient  discharge  to  my  executors  and  executrix 
hereinafter  named  and  to  every  other  person  and  persons 
whatever  to  whom  the  same  may  be  given." 

Mr.  BidweUy  for  the  complainants. 

Mr.  Thomas  Warner^  for  the  defendant 

Thb  Vice-Chancellor  : — The  will  in  question  was 
made  and  took  effect,  by  the  death  of  the  testator,  anteiioi 
to  the  revised  statutes.    Of  course,  it  is  governed  by  the 
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rules  of  law  as  they  existed  before  and  not  by  such  sta-       1846. 
tutes. 

This  will,  in  the  first  place^  devises  the  property  in  ques- 
tion to  the  grand- daughter  Hannah,  now  Mrs.  Ferris,  "her  ow«oii. 
heirs  and  assigns  to  her  and  their  sole  and  only  use  for 
ever."  This  is  as  absolute  a  devise  in  fee  as  words  can 
express.  But  in  the  next  clause  of  the  will  are  these  words : 
"And  in  case  my  said  grand-daughter  shall  die  without 
leaving  lawful  issue,  then  and  in  such  case  I  give,  devise 
and  bequeath  the  said  bouses  and  lots,  &c.  to  my  daugh- 
ters Ann,  Elizabeth  and  Sarak  their  heirs  and  assigns  for 
ever."  The  question  is,  upon  the  elSect  and  validity  of  this 
limitation  over,  in  the  event  of  his  grand-daughter  dying 
without  leaving  lawful  issue  ? 

It  is  well  settled  that  such  words  fire  to  be  understood  as 
applicable  to  an  indefinite  failure  of  issue  at  the  death  of  the 
first  taker ;  and,  hence,  that  the  contingency  on  which  the 
limitation  over  is  to  take  effect  is  too  remote  and,  for  that  rea- 
son, the  gift  over  is  void.  The  case  of  Patterson  v.  ElliSy  in 
Error,  11  Wend.  R.  259,  adjudicates  this  point;  and  deter- 
mines that  the  courts  are  bound  to  give  that  construction  to 
the  very  same  words  used  in  this  will.  The  subsequent 
case  of  Macomb  v.  MiUerj  9  Paige's  C.  R.  266 ;  S.  C.  in 
Error,  26  Wend.  R.  229,  is  to  the  same  effect.  These  cases 
are  decisive  of  the  present,  unless,  indeed,  there  are  words 
in  this  will  to  control  the,  otherwise,  legal  meaning  and  to 
show  that  the  testator  certainly  meant  the  limitation  over 
to  take  effect  on  a  failure  of  issue  at  the  death  of  his  grand- 
daughter and  not  afterwards.  The  naming  of  his  three 
daughters  as  the  persons  to  take,  it  is  said,  does  show  that 
such  was  his  meaning :  because  it  is  unreasonable  to  sup- 
pose that  the  testator  looked  forward  to  a  more  remote  event 
than  the  death  of  his  grand-daughter,  when  three  of  his 
own  daughters  should  take  the  property.  And  the  case  of 
Roe  V.  Jefferjfj  7  T.  R.  589,  is  cited  as  bearing  on  this  p9int. 
But  it  will  be  seen,  by  looking  into  that  case,  that  the  gift 
over  was  of  life  estates  only,  as  well  as  to  persons  in  exist- 
ence ;  and  that  circumstance  Lord  Kenyon  deemed  a  suffi- 
cient indication  of  an  intention  to  confine  the  failure  of 
issue  to  the  death  of  the  first  taker.    In  the  will  in  question 
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1846.       the  gift  over  is  not  in  life  estates  or  of  any  particular  estate 

^"^"^^"^     to  bis  three  daughters,  as  if  be  supposed  it  at  all  probable 

V.  they  would  personally  enjoy  the  benefit  of  the  gift,  but,  on 

oxBsoir.      ^Yie  contrary,  the  gift  is  to  them  in  the  most  enlarged  and 

general  terms  as  tenants  in  common  in  fee,  as  if  he  expected 

their  heirs  and  assigns,  at  any  future  time,  however  remote, 

to  take  whenever  there  should  happen  to  be  a  failure  of 

issue  of  his  grand-daughter.    There  is  nothing  in  the  will, 

therefore,  to  take  it  out  of  the  rule  which  had  become  fixed 

and  firmly  established  as  a  technical  rule  of  the  common 

law,  by  a  long  line  of  judical  decisions  upon  the  words 

<<  dying  without  issue,"  or  <' dying  without  leaving  issue," 

as  meaning  an  indefinite  failure  of  issue  and,  therefore,  too 

remote  to  found  even  an  executory  devise  over  upon. 

In  the  revision  of  our  statutes,  this  rule  of  construction 
has  very  wisely  been  changed  and  rendered  much  more 
agreeable  to  reason  and  common  sense :  1  R.  S.  724,  i  22. 
But  the  statutory  provision  is  inapplicable  to  wills  which 
were  in  force  before  it  was  adopted. 

There  is  another  objection  to  this  limitation  over  to  the 
daughters  df  the  testator,  besides  the  one  I  have  been  con- 
sidering ;  and  which,  I  consider,  is  well  founded.  In  the 
gift  to  his  grand-daughter,  of  the  houses  and  lots  in  ques- 
tion and  of  certain  bank  stocks,  the  testator,  by  his  will, 
appoints  a  trustee  to  receive  the  rents  and  dividends  and  to 
apply  the  same  to  her  education  and  maintenance  until  she 
should  attain  the  age  of  twenty-one  years  or  be  married 
and  in  either  of  which  events  he  declares  '<  the  houses  and 
lots  and  stock  are  to  be  at  her  own  disposal."  Now,  this 
power  of  disposal  is  a  power  of  alienation,  importing  an  ab- 
solute ownership  repugnant  to  the  limitation  over  and  des- 
tructive of  it.  It  cannot,  therefore,  be  allowed  to  have  any 
effect  according  to  the  principles  and  rules  of  law  recog- 
nized by  our  courts  in  Jackson  v.  Bellj  10  J.  R.  19,  and 
cases  subsequently  decided. 

As  I  have  no  doubt  of  the  absolute  ownership  of  Mrs. 
Ferris  and  of  the  ability  of  her  husband  herself  to  convey  a 
good  jtitle  to  the  defendant  as  a  purchaser,  I  must  decree  a 
specific  performance,  with  costs. 
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[This  and  the  three  fottowlng  cases  emhraee  decisions  of  the  Supreme 
Court  and  have  been  made  during  Mr.  McGoun's  piesent  appointment  as  a 
justice  of  that  court.  They  contain  interesting  equity  principLes  and  were 
handed  by  his  honor  to  the  reporter,  with  liberty  to  insert  them  in  the  pre- 
sent volume.] 


Matnard 

V.        >SuPREME  Court,  in  Eciuitt. 

Matnard. 


An  exception  in  a  deed  is  that  which  is  severable  from  the  thing  granted. 
An  inseparable  incident  does  not  amount  to  an  exception. 

It  doe«  not  amount  to  a  reservation  where  a  benefit  is  given  in  a  deed  to 
persons  not  parties  to  it,  and  having  no  legal  title  and  where  nothing  is 
reserved  to  the  grantor.  But  there  is  an  intention,  to  which  the  court  will 
give  effect  according  to  the  intent  trtiich  is  to  be  gathered  from  the  whole 
instrument. 

He  who  takes  under  a  deed  must  perform  all  its  express  and  impUed  condi- 
tions. His  election  precludes  objection  and  becomes  matter  of  estoppel 
in  pais. 

Deed  of  grant  of  a  farm  to  a  son  in  fee :  "  excepting  and  reserving  to  wy  three 
daughters  H.,  E,  and  R.  a  right  of  living  on  the  said  before  mentioned  premi- 
ses as  heretofore  f  so  long  as  they  shall  respecUvehf  remain  single"  It  appear- 
ed that  prior  to  and  when  the  deed  was  executed,  the  daughters  lived  with 
their  father  and  were  supported  with  the  rest  of  his  family  on  the  farm 
and  they  so  remained  with  the  son  (their  brother,  the  grantee)  until  his 
death  and  they  were  still  on  the  farm.  In  a  partition  suit,  the  question  was 
as  to  the  extent  of  their  right  or  estate  1  Held^  that  the  dause  implied  not 
only  the  mere  being  upon  the  premises  but  also  subsistence,  the  means  of 
living—a  home.  And  the  court  pointed  out  how  it  could  be  provided  for  in 
a  decree'  for  sale  and  partition. 


Bill  filed  for  the  partitian  of  certain  real  estate  in  the 
town  of  Harrison,  Westchester  county. 

The  plaintiff  was  the  widow  of  Jeremiah  Maynard,  de- 
ceased}  who  had  devised  to  her  (by  his  will)  a  life  estate  in 
one-third  of  his  estate  and  to  his  three  children  who  were 
infants,  the  residue  of  his  property. 

Three  adult  defendants,  Rebecca,  Hannah  and  Esther 
Maria  Maynard,  were  the  sisters^^f  the  testator  Jeremiah 


Aug.B. 
1848. 

Deed. 

Exception* 

JReserva- 

tion. 
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1848.  Ma3niard ;  and  they  were  made  parties  as  having  or  claim- 
ing some  interest  in  or  lien  upon  the  property  sought  to  be 
partitioned. 
MATNABD.  Jeromiah  derived  title  to  the  property  by  a  deed  from  his 
father  Elisha  to  him,  bearing  date  the  eleventh  day  of  July 
one  thousand  eight  hundred  and  thirty-five,  founded  on  the 
consideration  of  natural  love  and  affection  and  of  one  dollar. 
This  deed  conveyed  by  words  of  gift,  grant,  bargain  and 
sale  the  lands  described  in  it,  together  with  all  and  singu- 
lar the  hereditaments  and  appurtenances.  And  the  rever- 
sion and  reversions,  remainder  and  remainders,  rents,  issues 
and  profits  thereof;  and  then  followed  these  words: — "ex- 
cepting and  reserving  to  my  three  daughters,  to  wit^  Han- 
nah, Esther  Maria  and  Rebecca  a  right  of  living  on  the  said 
before  mentioned  premises  as  heretofore,  so  long  as  they 
shall  respectively  remain  single  and  unmarried.  Haben- 
dum all  and  singular  the  premises — "  excepting  as  herein 
before  excepted" — to  the  grantee  his  heirs  and  assigns,  to 
his  and  their  own  sole  and  proper  use,  benefit  and  behoof 
for  ever. 

The  case  came  up  on  pleadings  and  proofs.  Sufficient  of 
the  facts  and  evidence  appear  in  the  opinion  of  the  court 

Mr.  /.  W.  MiUSf  for  the  plaintiff:  1.  The  reservation  in 
the  deed  in  favor  of  the  three  daughters  is  a  mere  right 
to  live  on  the  farm  without  a  support.  2.  Their  remain- 
ing upon  the  place  depends  on  the  will  of  either  Jere- 
miah OP  his  father ;  and  either  of  them  had  a  right  to  deter- 
mine its  duration  and  enjoyment  at  any  time,  that  is  to  say, 
Elisha  had  a  right  to  determine  it  and  so  had  Jeremiah  as 
standing  in  his  place.  3.  The  reservation  has  no  effect  or 
validity  as  conferring  any  right  whatever. 

These  three  daughters  being  strangers  to  the  deed,  take 
no  interest  by  a  reservation :  2  Blackstpne,  299 ;  Cruise  on 
Real  Property,  book  4,  p.  47  5  3  Leonard's  R.  60 ;  Bacon's 
Abr.  Grant,  395  ;  9  J.  R.  73 ;  12  ib.  199.  Even  if  it  is  a 
covenant,  the  reservation  can  only  be  claimed  as  an  implied 
covenant  to  stand  seized.  All  implied  covenants  are  abol- 
ished :  1  R.  S.  (2d  ed.)  731,  i  140. 
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Mr.  /.  W.  Tamp/dnsj  for  the  daughters.    Three  ques-       1848, 
tions  are  involved:  1.  Does  the  deed  confer  a  right  in  or 
charge  upon  the  lands  in  favor  of  the  three  daughters? 
2.  If  it  docs,  what  is  tt^e  extent  of  it?    3.  Can  the  devisees     xatnard. 
of  Jeremiah  Maynard  have  a  sale  or  partition  in  any  way 
except  subject  to  the  right  or  claim  of  the  three  daughters? 

This  court  has  jurisdiction  to  settle  the  rights  of  all  the 
parties  and  to  do  justice  between  them.  The  spirit  and  in- 
tention of  the  deed  is  to  be  carried  out  fully  as  a  matter  of 
equity.  The  powers  of  the  court  are  adequate :  Quick  v. 
Stuyvesant,  2  Paige's  C.  R.  84.  The  intention  of  the  deed 
is  manifestly  to  confer  a  support  and  not  to  make  them  mere 
tenants  at  will.  The  widow  and  children  of  Jeremiah 
Maynard  are  estopped  from  denying  the  practical  effect 
which  was  given  to  the  deed  during  his  lifetime :  3  Wen- 
dell's R.  632.  The  court  is  to  disregard  technical  rules  of 
law  and  to  give  effect  to  deeds  and  wills  according  to  inten- 
tion. This  deed  was  founded  on  natural  love  and  affection 
for  the  daughters  as  well  as  the  son.  The  legal  effect  of 
this  clause  in  the  deed  is  a  covenant  by  Jeremiah  to  his  sis- 
ters to  give  them  a  support ;  but  if  not,  still  there  is  an 
equity  arising  from  it  which  this  court  will  enforce :  I  Barb. 
Ch.  R.  125;  2  ib.  194.  The  legal  doctrine  of  a  reservation 
to  a  third  person  being  void  has  no  application  in  equity. 
But,  at  this  day,  under  the  revised  statutes,  the  old  law  is 
abrogated :  Jackson  v.  Swarts,  20  J.  R.  85 ;  Bleecker  v.  Bing- 
ham^ 3  Paige's  C.  R.  246.  This  clause  is  sustainable  as 
a  trust  in  favor  of  the  daughters  against  Jeremiah  as  a  trus- 
tee:  §  55  to  §  66  of  the  Statute  of  Uses  and  Trusts ;  of  Powers, 
§  91  to  §  108.  Another  view  is  conclusive:  a  charge  or 
equitable  lien  is  created  for  the  daughters'  support :  2  Barb. 
Ch.  R.  194.  Then,  what  is  the  extent  of  the  daughters'  in- 
terest in  the  property  ?  It  is  not  merely  a  possession,  but  a 
living  or  support :  Arthur  v.  Cass^  1  Paige's  C.  R.  449 ;  S. 
C,  3  Wend.  632.  What  is  the  provision  ?  A  gift  to  the  son 
and  also  a  beneficial  provision  at  the  same  time  for  the 
daughters.  They  claim  to  have  the  same  comfortable  sup- 
port they  were  accustomed  to  receive  in  their  father's  house. 
This  can  be  estimated  and  ascertained.    The  court  can,  by 

a  reference,  ascertain  how  much  per  year  would  be  a  fair 
Vol.  17.— 90 
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1 848L  support ;  and  also  what  it  will  amount  to,  and  so-set  apart  as 
much  of  the  proceeds  of  sale  as  will  yield  the  amount  an* 
Dually  so  long  as  the  daughters  remain  single,  &c.  The  will 
HATMAMb  of  Jeremiah  Maynard  enjoins  it  on  lys  widow  and  children 
to  remain  on  the  farm.  This  they  disregard.  If  they  would 
eontinue  to  hold  the  farm  and  live  there,  the  three  adults 
would  also  do  so ;  but,  since  the  widow  chooses  to  sell,  then 
money  is  to  be  allowed.  But  these  defendants  prefer  to  live 
upon  the  property  and  have  a  home  there.  There  can  be 
no  right  to  turn  them  off  even  through  a  pecuniary  compen- 
sation.   The  clause  here  amounts  to  an  express  covenant 

Mr.  MUiSy  in  reply.  The  idea  is  not  a  correct  one,  that 
here  is  a  covenant  binding  on  Jeremiah  Maynard.  There 
is  no  expression  to  that  effect ;  and  all  implication  is  now 
forbidden.  In  fact,  it  is  nothing  more  than  an  exception  or 
reservation.  It  was  revokable  by  the  grantor  in  his  lifetime. 
The  father  could  have  refused  to  furnish  his  daughters  a 
support  at  any  time.  So  could  Jeremiah  and  so  can  bis 
widow  and  children.  But,  admitting  they  have  a  right  to 
live  on  the  place,  they  have  not  a  right  to  be  supported 
there.  The  deed  was  made  in  July,  1836,  and  in  Septem- 
ber following  the  father  made  his  will  and  gave  each  daugh- 
ter three  hundred  dollars.  The  revised  statutes  have  can- 
celled the  doctrine  contained  in  Jackson  v.  Swarta. 

By  the  Court.  McCoun,  Justice: — ^The  question ^is, 
what  effect,  if  any,  have  the  words  in  the  deed  in  favorbf 
the  grantor's  three  daughters,  and  what  rights  have  they 
acquired  under  the  deed  ? 

At  common  law,  the  words  would  have  no  force  or  effect 
as  an  exception,  because  an  exception  in  a  deed  must  al- 
ways be  of  a  part  of  the  thing  granted.  It  must  be  of  some- 
Ihing  that  already  exists  and  not  of  any  thing  that  is  to 
arise  or  accrue  afterwards.  It  cannot  be  of  an  inseparable 
incident,  but  must  be  of  such  a  thing  as  is  severable  from 
that  which  is  granted :  Shep.  Touch.  Prest.  ed.  78, 80 ;  Coke 
Litt.  47,  a.  note  (b.)  Here,  the  thing  granted  is  the  farm 
composed  of  two  distinct  parcels  of  land.  No  part  of  the 
land  is  excepted ;  and  the  right  reserved  cannot  be  separated 
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ffom  it  Hence,  it  is  not  strictly  and  properly  the  subjael  1818. 
of  an  "  exception."  Nor  is  the  clause  in  the  deed  effectual 
as  a  reservation  according  to  the  common  law,  for  the  reason 
that  it  reserves  nothing  to  the  gmntor,  but  is  made  for  the 
benefit  of  third  persons  who  are  not  parties  to  the  deed  and 
who,  in  a  legal  sense,  are  strangers  to  it  and  to  whom  the 
deed  does  not  profess  in  teuns  to  convey  any  legal  title : 
6faep.  Touch.  80,  81 ;  Jackson  v.  Swartj  20  John.  R.  85 ; 
Case  V.  Haightj  3  Wend.  632.  I  think,  however,  the  case 
is  relieved  from  all  difficulty  arising  from  common  law  rules 
in  respect  to  exceptions  and  reservations.  The  revised 
statutes  having  abolished  the  common  law  mode  of  convey- 
ance by  feoffment  with  livery  of  seisin  and  converted  deeds 
of  bargain  and  sale  and  lease  and  release  into  grants  and,  at 
the  same  time,  abrogated  the  doctrine  of  implied  covenant! 
in  conveyances  of  real  estate  and  abolished  uses  and  trusts 
except  as  therein  expressly  authorized  and  then  having  de- 
clared that  "  in  the  construction  of  every  instrument  creating 
or  convejring,  or  authorizing  the  creation  or  conveyance  of  ^ 
any  estate  or  interest  in  lands,  it  shall  be  the  duty  of  courts 
of  justice  to  carry  into  effect  the  intent  of  the  parties,  so  far 
as  such  intent  can  be  collected  from  the  whole  instrument 
and  is  consistent  with  the  rules  of  law ;"  (1  R.  S.  728,  sec. 
2,)  the  only  thing  the  court  has  to  do  is  to  ascertain  the  '<  in- 
tent ;"  and  when  that  is  done,  to  carry  it  into  effect,  unless, 
indeed,  the  object  and  intention  of  the  deed  is  to  perpetrate 
a  fraud  or  is  against  good  morals  or  public  policy  or  is  for- 
bidden by  some  positive  rule  of  law.  Now,  looking  into  the 
deed  in  question,  it  is  easy  to  perceive  that  the  grantor,  in 
making  the  conveyance  of  the  farm  to  his  son,  not  only  in- 
tended to  settle  the  property  upon  him  by  way  of  gift  or  ad- 
vancement, but,  at  the  same  time,  to  make  a  provision  out 
of  it  for  his  three  daughters.  The  extent  of  that  provision 
is  another  question.  But,  whatever  it  may  be,  the  court  ia 
boimd  to  give  effect  to  the  clause  of  the  deed  in  which  it  is 
contained  and  to  award  to  them  the  benefit  of  it  according 
to  the  clear  intention  of  the  whole  instrument :  for,  although 
the  clause  is  not  good  as  a  technical  exception  or  reserva- 
tion, yet  it  is  good  as  denoting  an  intention  which  is  not  in- 
consistent with  the  rules  of  law.    There  is,  likewise,  an- 
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1848.       other  principle  which  courts  of  justice  cannot  fail  to  recog' 
nize  and  which  precludes  the  grantee  in  such  a  case  as  the 
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present  and  those  claiming  under  him  from  taking  an  ob- 
MATNABs.    jection  to  any  part  of  the  deed  as  being  inoperative  and 
void.    The  principle  is  this,  <<  that  no  man  can  claim  under 
a  deed  or  will  without  confirming  the  instrument  under 
which  he  claims ;  for,  when  he  claims  under  a  deed,  he 
must  claim  under  the  whole  deed  together :  he  cannot  take 
one  clause  and  ask  the  court  to  shut  its  eyes  against  the 
rest."    This  was  the  language  of  Lord  Loughborough  in  3 
Yes.  jun.  676.    And  of  similar  import  was  that  of  Lord  Ros- 
lyn  as  quoted  by  Lord  Redesdale  in  2  Sch.  &  Lef.  266, 267 : 
^  that  no  person  puts  himself  in  a  capacity  to  take  under  an 
instrument,  without  performing  the  conditions  of  the  instru- 
ment, and  they  may  be  express  or  implied.    If  it  is  stated 
or  can  be  collected  that  such  was  the  intention  of  the  parties 
to  the  instrument,  that  intention  must  be  complied  with." 
(See  also  Stalman  on  Election  and  Satisfaction,  195.) 
/'  '  No  person  is  bound  to  accept  a  gift  or  grant ;  but  if  he 
j  elects  to  accept,  he  is  bound  to  comply  with  the  terms  or 
I  conditions  on  which  it  is  given.    His  election  once  made 
j  precludes  all  objection  on  his  part  to  the  effect  of  the  instru- 
I  ment  according  to  its  true  meaning.    It  becomes  a  matter 
I  of  estoppel  in  pais.    The  proofs  in  the  cause  show  that 
Jeremiah,  the  grantee,  accepted  the  deed.    He  held  and  oc- 
cupied the  farm  under  it  until  his  death.    His  widow  and 
children  claim  title  under  it  at  this  time.    They,  indeed, 
have  no  other  source  of  title  to  the  property  which  is  the 
subject  of  this  suit ;  and  are  bound,  therefore,  to  give  effect 
to  every  part  of  the  deed.    Then,  to  the  question  of  extent 
of  the  right  claimed  by  the  three  daughters?    As  expressed 
in  the  deed,  it  is  <<a  right  of  living  on  the  before  mentioned 
premises  as  heretofore,  so  long  as  they  shall  respectively  re- 
main single  and  unmarried."    <<  Of  living,"  this  it  is  said 
imports  a  mere  right  of  staying  on  the  place  or  occupancy. 
But  it  imports  more.    It  imports  subsistence,  the  means  of 
living,  a  home ;  and  when  we  have  the  qualification  "  as 
heretofore,"  we  are  to  look  to  the  evidence  of  their  manner 
of  living  on  the  farm  before  and  at  the  time  the  deed  was 
given.    It  is  in  proof  that  the  father  with  his  wife  and  his 
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three  daughters  and  son  Jeremiah,  composing  the  family,       1848. 
moved  from  Delaware  county  and  settled  on  this  farm  m 
the  spring  of  the  year  one  thousand  eight  hundred  and 
twenty-eight.    They  resided  there  when  this  deed  was  eze-     matnabo. 
cuted  in  the  year  one  thousand  eight  hundred  and  thirty- 
fire.    The  daughters  received  their  support  from  the  farm 
in  common  with  the  other  members  of  the  family,  perform- 
ing, at  the  same  time,  the  ordinary  household  duties  of 
daughters  in  a  family.    They  had  no  other  means  of  sup- 
port.   Even  after  the  deed  was  executed,  the  family  con- 
tinued to  reside  together  without  any  apparent  change  in 
their  household,  Jeremiah  being  still  one  of  the  family ; 
the  father  died  in  the  month  of  May  one  thousand  eight 
hundred  and  forty ;  and  after  his  death  the  daughters  and 
Jeremiah  continued  to  live  together  in  one  family  as  usual. 
In  tho  month  of  February  one  thousand  eight  hundred  and 
forty-one  Jeremiah  Maynard  married.     After  which  the 
daughters  resided  by  themselves  in  one  part  of  the  house, 
but  continued  to  receive  their  support  from  the  farm.  -  In 
the  fall  of  the  year  one  thousand  eight  hundred  and  forty- 
five  a  conversation  is  proved  to  have  taken  place  on  the  oc- 
casion of  Jeremiah  producing  the  deed  and  allowing  it  to 
be  read  for  the  information  of  his  sisters,  in  which  he  fully 
admitted  that  he  knew  they  were  entitled  to  be  supported 
from  the  farm  and  that  he  had  never  disputed  it.    He  died 
in  the  month  of  September  one  thousand  eight  hundred  and 
forty-seven,  leaving  them  residing  on  the  farm  and  where 
they  still  remain.    It  is  proved  that  the  eldest  of  them  is 
forty-seven  years  of  age,  that  the  next  is  forty-two,  and  the 
youngest  is  forty-one  years  old.    None  of  them  have  been 
married.    From  these  facts  it  abundantly  appears  that  the 
living  they  had  been  accustomed  to  receive  prior  to  and 
when  the  deed  was  made  was  a  comfortable  support  from 
the  farm  as  members  of  the  family  residing  upon  it;  and 
Jeremiah  has  given  to  their  right  its  practical  effect  by  al- 
lowing them  to  have,  in  his  time,  a  home  upon  the  place 
and  the  means  of  subsistence  such  as  the  farm  was  capable 
of  yielding.    This  they  will  be  entitled  to  receive  so  long 
as  they  remain  unmarried — virtually,  it  amounts  to  a  life 
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1848.  estate  pro  tanto  in  the  property.  Possibly  their  right  or  the 
right  of  some  of  them  may  terminate  sooner. 

There  are  two  ways  of  providing  for  it  by  a  decree : — 
▼AM  TBLiOK.  First,  To  except  it  from  the  sale  i.  e.  to  sell  subject  to  the 
right  (taking  it  for  granted  that  an  actual  partition  cannot 
be  made  with  propriety  between  the  widow  and  children.) 
Second;  To  order  a  sale  including  the  right  and  interest 
whioh  the  three  daughters  have  in  the  property ;  and,  ia 
that  event,  to  ascertain,  by  a  reference,  the  annual  worth  or 
value  of  the  support  they  are  entitled  to  receive  from  the 
farm  and,  then,  to  set  apart  so  much  of  the  proceeds  of  sale 
to  be  invested  in  government  etock  or  on  bond  and  mort- 
gage as  will  produce  the  amount. 

The  statute  in  relation  to  the  partition  of  lands  contains 
the  proper  directions  for  such  decrees :  (2  R.  S.  325.) 

The  plaintiff  may  elect  which  form  of  decree  to  take. 


BoGART  and  Jackson,  Executors,  d:;c.,  Appellants  and 

Van  Yblsor,  Respondent. 


Executors  were  called  to  account  in  a  surrogate's  office  by  a  widow  of  the  tes- 
tator having  a  present  interest  and  acting  on  behalf  of  infant  children ;  and 
at  the  time  of  bringing  in  their  acconnts  they  got  a  citation  for  creditors  to 
attend  a  final  settlement:  Bddf  that— although  this  was  going  bejrood 
the  original  application — the  widow  and  creditors  would  be  bound  bj  it,  but 
not  the  children,  as  there  was  not  to  be  a  distribution  until  they  came  of 
age. 

£7«i  where  executors  loan  on  real  estate,  they  must  use  eare  as  to  title  and 
ascertain  that  the  ralue  is  such  as  will,  in  all  probability,  be  an  adequate  se- 
curity for  repayment  whenever  the  money  shall  be  called  in. 

Criterion  of  value  for  executors  in  loaning  on  real  estate  is  the  estimate  of 
men  of  ordinary  prudence  who  would  deem  it  safe  to  make  a  like  loan  with 
their  own  money. 

Testimony  of  conversations  which  happened  several  years  ago,  is  to  be  receiv- 
ed with  great  caution ;  and  especially  when  it  comes  from  witnesses  nearly 
related  to  a  party  in  interest. 

Good  faith  and  honest  intentiona  will  not  protect  men  in  the  perfonnanee  of  a 
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tnut  when  thej  dspait  from,  prudential  rales  which  the  experience  of  olhen  1848L 

in  similar  transactions  have  approved  as  the  only  safe  guides.  h.^-v^in^ 

In  construing  a  receipt  which  embraces  several  sums,  the  words  with  which  ioqabt 

It  ends  may  be  made  to  qualify  the  first  sum  and  is  not,  necessarily,  to  be  v* 

confined  to  the  last  antecedent.  ^**  T«i»oa» 


By  the  will  of  Cornelius  Van  Velsor,  his  widow  Phebe     October^ 
Van  Velsor  and  two  infant  children  were  interested  in  his      1848. 
estate.    His  executors  were  the  present  appellants  Jacob  ui*^""^^^^ 
Jackson  and  Andris  Bogert.     After  a  lapse  of  eighteen  j^^^^^ 
months  from  the  time  of  the  will  being  proved,  the  widow  Evidence. 
petitioned  the  surrogate  of  Queen's  County  (on  behalf  of  JYust 
herself  and  the  children)  that  the  executors  should  render  Receipt. 
their  account.    This  was,  accordingly,  ordered.    The  exe- 
cutors presented  their  account ;  and,  at  the  same  time,  ob« 
tained  a  citation  from  the  surrogate  requiring  the  creditors 
to  attend  the  settlement.    But  the  accounts  of  the  said  exe- 
cutors were  objected  to  (at  the  time  of  presentation)  mainly 
on  the  ground  of  an  insufficient  bond  and  mortgage  made 
by  Henry  Horton  in  favor  of  the  executors  for  securing  $800 
and  interest — another  point  had  relation  to  the  amounts  of 
interest  paid  over  by  the  executors  to  the  widow. 

This  mortgage  which  the  executors  had  taken  was  a 
second  mortgage.  Horton,  the  mortgagor,  had  given  $2300 
for  the  property  embraced  by  it,  giving  a  first  mortgage  back 
for  $1300.  This  was  in  the  year  1840.  There  was  a  fore- 
closure upon  this  first  mortgage  in  the  year  1843  and  the 
property  sold  under  it  for  only  $1100:  so  that  nothing  was 
made  or  had  been  paid  upon  the  second  mortgage  taken  by 
executors.  It  was  proved  that  the  executors  were  not  present 
and  did  not  attempt  to  protect  the  property  on  the  sale  in  fore- 
closure. The  widow  insisted  that  they  would  have  to  make 
good  the  amount.  The  bond  accompanying  the  mortgage 
had  the  name  of  George  Duryea  in  it  as  a  co-obligor ;  but  it 
was  only  executed  by  Henry  Horton.  Testimony  was  taken 
before  the  surrogate.  Among  the  witnesses  were  two  of  the 
sisters  of  the  widow  who  deposed  to  conversations  when  she 
was  said  to  have  objected  to  the  making  of  the  loan  of  the 
$800  to  Horton.  Another  witness,  Abraham  Van  Widclen, 
who  had  land  adjoining  the  mortgaged  premises,  deposed 


BOOAHT 
V. 


720  CASES  IN  THE 

1848.  that  be  considered  the  latter  worth  what  Horton  ga^e  for  it 
at  the  time.  This  witness  spoke  well  of  the  moral  charac- 
ter of  the  mortgagor  Henry  Horton.  He  considered  the  se- 
▼AN  TSLios.  cond  mortgage  safe  at  the  time.  Farms  had  decreased  in 
value  considerably  between  the  years  1840  and  1843.  "  If 
I  had  held  the  second  mortgage,  I  would  have  bid  it  as  high 
as  eighteen  hundred  dollars  before  I  would  have  let  it  went 
away."  WiUiam  H,  Jcnes^  another  witness,  after  speaking 
of  the  executors  as  honest  and  men  of  good  judgment,  testi- 
fied that  a  half  or  two  thirds  were  loaned  on  the  value  of 
real  estate.  He  should  not  have  been  willing  to  loan  within 
$200  of  the  value — and  the  taking  of  a  second  mortgage 
would  be  another  consideration.  '*  If  the  man  was  sober 
and  industrious,  I  would  let  the  amount  loaned  be  nearer 
the  value  of  the  real  estate  than  if  he  was  not  possessed  of 
these  qualities."  John  h.  Van  Wicklen^  another  witness : 
<' Horton  was  reputed  to  be  worth  $200  in  money  beyond 
his  furniture,  &c.  I  do  not  think  on  the  foreclosure  that 
Horton's  place  brought  the  worth  of  it.  I  know  people  who 
would  have  given  more.  I  should  have  let  Horton  have 
had  the  $800  if .  I  had  had  it  and  no  good  place  to  put  it 
out ;  but  I  would  have  depended  on  the  man  a  good  deal 
being  sober  and  industrious."  Hewlett  Valentine  affirmed 
that  he  was  in  the  habit  of  loaning  money  on  bond  and 
mortgage.  His  rule  was  to  loan  about  half  of  the  value  of 
the  security ;  and  if  the  man  was  good  he  would  lend  a  little 
more.  Dr.  Selah  S,  CarU :  "  The  executors  informed  me 
that  he"  (Horton)  *^  had  purchased  the  farm  and  was  going 
to  let  him  have  $800 ;  knew  there  was  a  previous  mort- 
gage ;  supposed  the  investment  was  safe.  Mr.  Horton  was 
very  industrious  and  supposed  he  would  get  along  and  make 
the  pajrment  He  paid  a  little  over  $2000  for  the  farm. 
Real  estate  has  depreciated  with  us  since  1840.  Some  farms 
have  depreciated  one  third  and  one  farm  I  know  of  has  been 
sold  and  depreciated  more  than  one  third.  It  depends  upon 
the  location  in  some  measure.  1  do  not  think  now  it  would 
bring  over  $1600,  if  that.  I  knew  the  amount  of  the  first 
mortgage.  I  thought  the  investment  was  safe,  relying  on 
his,  Horton's,  character  and  on  the  farm  conjointly.  I  do 
not  suppose  he  had  much,  he  was  just  out  of  his  time  and 
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vas  a  steady,  industrious  young  man ;  have  put  out  money  1848. 
on  bond  and  mortgage,  generally  calculated  on  two  thirds 
of  the  value  of  real  estate ;  prices  had  been  inflated  for  a 
number  of  years  and  depression  had  not  commenced  therein  ^^  vsLtoB. 
in  1840;  should  not  conceive  it  prudent  to  loan  $2100  on  a 
place  sold  for  $2300.  If  I  had  had  the  money  I  don't  know- 
but  that  I  should  have  lent  it  to  Horton ;  should  have  relied 
as  much  on  Horton  as  on  the  land." 

The  surrogate,  among  other  things,  found  as  follows: 
<'  And  the  surrogate  having  deliberated  on  the  said  testimo- 
ny doth  decide  and  determine  that  the  loss  on  the  bond  and 
mortgage  of  Henry  Horton  be  charged  to  the  said  executors 
with  interest  thereon  at  the  rate  of  five  per  cent,  per  antium 
from  the  twenty-first  day  of  Pebruary  one  thousand  eight 
hundred  and  forty-four,  it  clearly  appearing  from  the  testi- 
mony that  ordinary  care  and  prudence  were  not  exercised 
in  making  the  said  loan,  as  is  evinced  by  taking  a  second 
mortgage  and  for  almost  the  purchase  price  of  the  farm  mort- 
gaged, against  the  wishes  and  remonstrances  of  the  said 
Phebe  Van  Velsor." 

The  executors  appealed. 

Mr.  W.  J,  Cogswell^  for  the  appellants. 
Mr.  W.  S.  Smithy  for  the  respondent 

McCouN,  Justice  : — The  objection  that  the  surrogate  had 
not  acquired  jurisdiction  to  enable  him  to  make  such  a  de- 
cree as  he  has  made,  is  not  well  founded.  The  application 
of  Mrs.  Van  Velsor  to  have  the  executors  *•  render  an  account 
of  their  proceedings"  was  the  commencement  of  a  proceed- 
ing within  the  surrogate's  jurisdiction ;  and  upon  being  cited 
before  the  surrogate  for  that  purpose  it  depended  on  the  ex- 
ecutors themselves  whether  the  surrogate  should  do  more 
than  require  them  to  render  their  account :  2  R.  S.  33  (2d 
ed.  sec.  60.)  The  rendering  of  an  account  and  the  settle- 
ment or  adjustment  of  it  after  it  has  been  rendered  are  or 
may  be  made  distinct  proceedings :  Westervelt  v.  Gregg,  1 
Barb.  Ch.  R.  469.  It  appears,  in  this  instance,  that  the  exe- 
cutors were  desirous  of  having  their  account  settled  when 
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1848.  rendered  and,  therefore,  they  prayed  a  citation  for  the  ciedi- 
tors.  In  doing  this,  they  invoked  the  jurisdiction  of  the  snr* 
rogate  beyond  what  the  original  application  had  done— they 
VA«  ▼cLfOft.  called  on  him  to  examine  uid  pass  upon  their  accounts  and 
upon  the  claims  of  creditors.  It  is  true  that  such  adjudicar 
lion  might  not  be  binding  absolutely  upon  the  children,  nor 
the  settlement  amount  to  a  final  settlement  with  a  view  to 
an  immediate  distribution  of  the  fund  and  a  discharge  of  the 
rezecutors,  (the  time  for  that  purpose  by  the  will  not  having 
arrived,  the  children  being  yet  under  age)  but,  as  to  the 
widow  and  the  creditors,  it  would  be  final  so  as  to  bar  all 
further  claims  of  the  latter  and  at  the  same  time  ascertain 
the  amount  of  money  remaining  at  interest  or  to  be  kept  in- 
vested for  the  widow's  benefit  The  appellant,  therefore^ 
cannot  now  raise  an  objection  to  the  surrogate's  want  of  au- 
thority to  make  so  comprehensive  a  decree  as  he  has  made 
in  this  case. 

I  proceed,  therefore,  to  examine  the  other  questions  raised 
by  this  appeal. 

The  first  is,  whether  the  decree  is  erroneous  in  charging 
the  appellants  with  the  loss  of  the  Horton  loan?  The  rea- 
son for  the  decree  in  that  respect  is  the  inadequacy  of  the 
seciuity  on  which  that  loan  of  eight  hundred  dollars  was 
made.  As  a  general  rule,  executors  and  trustees  are  not 
warranted  in  lending  money  of  the  estate  on  mere  personal 
security,  such  as  the  bond  or  promissory  note  of  the  bor- 
rower. A  court  of  equity  will  hold  them  bound  to  make 
good  a  loss  sustained  in  such  securities,  because  other  and 
better,  as  government  stocks  and  mortgages  of  real  estate, 
are  accessible  to  them  as  means  of  safe  investment  But  in 
lending  money  even  on  mortgage  of  real  estate,  a  degree  of 
care  is  necessary,  which,  if  omitted,  will  render  executors 
or  trustees  personally  liable.  They  are  bound  to  use  ordi- 
nary care  to  ascertain  that  the  title  of  the  mortgage  is  valid 
and  that  the  value  of  the  property  at  the  time  of  the  loan  is 
such  as  will,  in  all  probability,  be  an  adequate  security  for 
the  repayment  with  the  interest  whenever  the  money  shall 
be  called  in.  The  criterion  of  value  in  such  cases  is  the 
opinion  or  estimate  of  men  of  ordinary  prudence  who  would 
deem  it  safe  to  make  a  loan  of  the  like  amount  of  their  own 


SUPREME  COURT,  IN  EaUITY.  tW 

money  on  the  same  property.    Such  men  have  adopted  a       IS^Sw 
rule  (as  the  evidence  in  this  case  shows — and  it  is  the  only     '•^^v-^ 
safe  practical  rule)  not  to  lend  more  than  from  one  half  to  9. 

two  thirds  of  the  value  of  the  property  mortgaged.  If  the  ^*  ▼»«>«. 
appellants  have  followed  this  rule,  they  are  not  to  be  held 
responsible  for  a  failure  of  the  security.  The  proofs  show 
that  in  the  spring  of  1840,  Horton,  the  mortgagor,  contracted 
for  the  purchase  of  the  farm  at  the  price  of  two  thousand 
three  hundred  dollars ;  that  he  had  two  hundred  dollars  of 
his  own  money,  which  he  paid  on  account  of  the  purchase 
and,  on  taking  the  title  in  the  fall  of  1840,  he  gave  his  gran- 
tor a  mortgage  for  thirteen  hundred  dollars  as  a*first  incum* 
brance  and  the  balance  of  the  purchase  money  he  paid  with 
the  eight  hundred  dollars  borrowed  of  the  appellants  and 
for  which  he  executed  to  them  a  second  mortgage  accom- 
panied by  his  bond ;  that  in  1843,  the  first  mortgage  was 
foreclosed  and  the  property  was  sold  under  it  and  was  bought 
in  by  the  person  holding  that  mortgage  for  eleven  hundred 
dollars,  the  appellants  not  attending  the  sale  and  no  one  in 
their  behalf  making  a  bid  upon  it.  Now,  supposing  the 
property  to  have  been  worth  two  thousand  three  hundred 
dollars  in  1840,  (which,  from  the  testimony — if  not  overra- 
ted— was  the  utmost  value  of  it  at  that  time) — ^the  loans 
to  be  secure  upon  it  should  not  have  exceeded  fifteen 
hundred  dollars.  The  appellants  thus  acted  without  the 
ordinary  care  and  prudence  of  money  lenders  when  they 
loaned  the  eight  hundred  dollars  in  addition  to  the  thirteen 
hundred  dollars  for  which  the  property  was  already  mort- 
gaged. It  is  true  that  several  of  the  witness  speak  of  it 
as  being  in  their  judgment  a  safe  loan  at  the  time ;  but  it  is 
evident  that  they  speak  with  reference  to  the  good  charac- 
ter, steady  habits,  industry  and  capacity  of  the  borrower  in 
the  way  of  his  trade — that  of  a  carpenter — as  furnishing  a 
considerable  portion  of  the  security  on  which  they  were  to 
rely ;  and  it  is  more  than  probable  likewise  that  the  appel- 
lants felt  the  same  confidence  in  bis  ability  to  work  through 
and  pay  off  the  debt  and  trusted  to  that  as  much  or  more 
than  they  did  to  a  forced  sale  of  the  property  afterwards  for 
their  reimbursement. 
This  view  of  the  subject  is  somewhat  strengthened  by  a 
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1848.       circumstance  appearing  in  the  cas6  and  which  was  urged 
on  the  argument  as  showing  that  the  appellants,  at  the  time 
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of  making  the  loan,  placed  not  much  confidence  in  the 


TAM  7£L80B.  curity  of  the  mortgage,  but  intended  to  rely  mainly  on  the 
bond,  the  bond  having  been  drawn  with  the  name  of  George 
Duryea  inserted  as  a  co-obligor  and  surety,  though  he  did 
not  execute  it ;  and  it  appears  he  never  was  called  upon  or 
requested  to  execute  it.  If,  then,  they  made  a  loan  exceeding 
two  thirds  of  the  fair  and  reasonable  value  of  the  property 
relying  upon  the  supposed  ability  of  the  borrower  and  the 
bond  which  he  should  give  them,  they  must  not  complain  if 
the  law  charges  them  with  the  consequences  of  a  departure 
from  established  practice  and  compels  them  to  take  sucii 
unfortunate  securities  to  themselves.  ~ 

Another  view  of  the  case  leads  to  the  same  result.  The 
appellants  did  not  attend  the  sale  of  the  mortgaged  property 
under  the  first  mortgage :  and  took  no  step  whatever  to  pre- 
vent a  sacrifice  of  it.  Though  the  testimony  shows  that 
property  in  that  vicinity  had  declined  in  price  very  consi* 
derably  from  1840  to  1843,  yet  it  is  difficult  to  believe  that 
the  property  in  question  had  so  much  depreciated  in  value 
as  not  to  be  worth  something  more  than  the  first  mortgage. 
One  of  their  witnesses  says,  he  thinks  the  property  at  the 
foreclosure  sale  did  not  bring  the  worth  of  it — and  he  knew 
people  who  would  have  given  more  for  it.  Another  says, 
that  if  he  had  held  the  second  mortgage  he  would  have  bid 
it  as  high. as  eighteen  hundred  dollars.  Doctor  Carll,  their 
last  witness,  thinks  it  would  now  bring  fifteen  hundred 
dollars.  It  appears  that  only  seven  or  eight  persons  at- 
tended the  sale — and  there  was  scarcely  any  competition  or 
bidding.  Under  the  circumstances,  I  cannot  but  think  it 
was  the  duty  of  the  appellants  to  attend  the  sale  and, 
with  the  money  of  the  estate  remaining  in  their  hands,  to 
buy  in  the  property,  even  to  the  amount  of  the  first  mort- 
gage debt.  On  a  resale  they  could  have  realized  a  portion, 
at  least,  of  their  own.  No  reason  is  assigned  why  they  did 
not  take  that  course.  As  second  mortgagees  they  were  bound 
to  spare  no  pains  to  make  their  mortgage  available.  If,  in- 
deed, they  had  become  convinced  of  the  fruitlessness  of  any 
such  efibrti  then  they  are  placed  in  the  dilemma  of  having 
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lent  the  money  upon  a  grossly  inadequate  security  of  real  184S. 
estate  and  without  the  precautions  which  prudent  money  ^--'v^^ 
lenders  would  use  in  respect  to  the  excess  in  value  of  the  ^^^^^^ 
property  over  the  amount  loaned ;  thus,'  in  effect,  reducing  ^^^  tkmoe, 
it  to  the  condition  of  a  loan  on  the  mere  bond  of  the  borrow- 
er— a  consequence  which  imposes  on  them  the  duty  of  as- 
suming the  debt.  This  conclusion  would  be  very  much 
strengthened  if  the  testimony  of  the  two  witnesses  on  the 
part  of  Mrs.  Yan  Telsor,  (her  sister  and  her  daughter)  can 
be  implicitly  relied  on.  Testimony  of  conversations  which 
happened  four  or  five  years  before  any  thing  occurs  to  call 
it  forth  is  always  to  be  received  with  great  caution ;  and  es- 
pecially when  it  comes  from  witnesses  so  intimately  and 
nearly  related  to  the  party  in  interest  as  these  two  witnesses 
are.  But,  making  all  due  allowance  for  their  bias  and  their 
liability  to  exaggerate  or  misconstrue  what  may  have  passed 
in  the  conversations  alluded  to,  enough  probably  was  said 
by  Mrs.  Van  Yelsor  to  put  the  executors  on  their  guard  in 
relation  to  lending  the  money  of  the  estate  to  Horton.  They, 
notwithstanding,  deemed  it  safe  to  do  so — ^honestly  and  in 
good  faith  they  made  the  loan,  but  good  faith  and  honest 
intentions  will  not  protect  men  in  the  performance  of  a  trust 
when  they  depart  from  prudential  rules  which  the  experi- 
ence of  others  in  similar  transactions  have  approved  as  the 

only  safe  guides. 

A  point  has  been  made  by  the  appellants'  counsel  on  the 
argument,  that  because  they  would  have  been  justified  in 
lending  to  two  thirds  of  the  value  of  the  property  they  ought 
to  be  charged  with  only  so  much  of  the  debt  as  exceeds  that 
standard,  which  would  be  about  six  hundred  dollars.  It  is 
a  sufficient  answer  to  this  proposition  to  say  that  if  the  ap- 
pellants have  been  so  indiscreet  as  to  lend  on  the  property 
six  hundred  dollars  more  than  they  ought  to  have  loaned, 
they  have  been  equally  indiscreet  in  omitting  to  buy  in  or 
to  redeem  from  the  first  mortgage,  by  which  they  have  suf- 
fered a  loss  to  the  estate  of  the  other  two  hundred  dollars. 

The  only  other  point  made  and  insisted  on  by  the  appel- 
lants' counsel  on  the  hearing  of  the  appeal  is  that  the  decree 
is  erroneous  in  charging  the  appellants  with  ninety-six  dol- 
lars and  seventy-six  cents  for  interest  which  accrued  previ- 
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1848.      008  to  the  twenty-first  day  of  February  1844  as  still  dae  and 
^-^^^^'^^^     unpaid  to  Mrs.  Tan  Velsor.    The  executors  appear  to  have 
*^^^"^      been  somewhat  careless  in  the  manner  of  taking  receipts  for 
▼AK  TCLSQB.  payments  of  interest  made  to  Mrs.  Tan  Telsor  from  time  to 
time  and  in  not  keeping  a  regular  account  of  all  such  pay- 
ments. 

It  would  seem,  from  Doctor  Carll's  testimony,  that  having 
the  notes  in  his  possession  given  by  the  two  executors  for 
the  money  in  their  hands  respectively,  on  which  they  paid 
interest  to  the  widow,  he  has  paid  over  to  her  interest  mo- 
ney. How  much  or  when  particularly  he  does  not  say,  but 
it  must  have  been  before  the  twenty-first  day  of  February 
1844 ;  and  for  which  no  voucher  or  receipt  has  been  pro- 
duced. The  receipts  produced  are  for  payments  of  interest 
made  dirlctly  by  the  executors  themselves  to  the  widow, 
and  the  one  most  relied  on  as  showing  the  erroneousness  of 
the  decree  in  charging  them  with  back  interest  is  the  receipt 
given  by  her  to  Mr.  Bogart,  specifying  three  difierent  sums 
paid — viz:  ^'Twelve  dollars  on  account  of  interest  on  Horton's 
bond  and  thirty-one  dollars  and  twenty  five  cents  as  interest 
on  Jacob  Jackson's  note  and  three  dollars  and  thirty  cents  as 
interest  due  on  A.  Bogart's  note  in  full  up  to  the  first  day  of 
May  1844.''  Now,  there  is  no  reason  why  the  concluding 
words  ^'  in  full,  d&c.'-  should  not  as  well  apply  to  the  inte- 
rest paid  on  Jackson's  note  as  to  that  of  Bogart's — both  sums 
are  expressed  to  be  paid  "as  interest."  And  the  interest  on 
each  note  seems  to  have  been  calculated  up  to  the  particular 
day  specified — Whence  the  twenty- five  cents  in  one  payment 
and  the  thirty  cents  in  the  other.  Besides,  thereis  the  strong 
probability  that,  acting  as  they  did  together  and  in  concert, 
both  paying  interest  at  the  same  time  on  their  respective 
notes,  both  would  pay  the  interest  in  full.  Hence  the  re- 
ceipt is  to  be  understood  as  evidence  of  payment  in  full  to  the 
first  day  of  May  1844,  of  interest  on  the  two  notes.  Taking 
that  fact  to  be  established,  there  is  then  only  the  Horton  debt 
of  eight  hundred  dollars  on  which  any  arrears  of  interest 
could  be  due.  This,  for  the  whole  time  from  the  twenty- 
first  day  of  December  1840  to  the  twenty-first  day  of  Feb- 
ruary 1844  amoimts  to  one  hundred  and  fifty-two  dollars. 
From  this  sum,  deduct  the  payments  clearly  appearing  to 
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have  been  received  by  Mrs.  Yan  Yelsor  as  interest  od  this  1848. 
bond  debt — viz :  say  thirty-five  dollars  for  its  proportion  of 
the  ninety-eight  dollars  and  twenty-seven  cents  paid  for  in- 
terest on  the  whole  twenty-three  hundred  dollars  Hay  2d 
1841  and  forty-eight  dollars  being  one  year's  interest  on  the 
eight  hundred  dollars  received  by  her  on  the  4th  Octobw 
1843  and  the  twelve  dollars  included  in  the  last  receipt,  and 
there  would  remain  but  fifty-seven  dollars  or  thereabouts  for 
arrears  of  interest,  instead  of  the  ninety-six  dollars  and  se- 
venty-six cents  mentioned  in  the  decree. 

But  I  am  not  satisfied  to  charge  the  appellants  with  any 
arrears  of  interest  in  the  face  of  that  receipt  The  words 
"  in  full"  &c.  in  my  opinion  may  be  extended  to  the  interest 
money  then  paid  on  the  Horton  bond  as  well  as  the  notes. 
It  is  true  the  receipt  declares  the  twelve  dollars  to  be  on  ac- 
count of  interest  on  Horton's  bond :  it  might  be  on  account 
and  yet  be  in  full — and  there  is  no  expression  showing  there 
were  still  arrears  or  that  the  payment  was  on  account  of 
arrears  of  interest.  The  words  "on  account"  as  therein 
used  may  be  controlled  in  their  meaning  by  the  subsequent 
words  "  in  full  up  to  the  first  day  of  May."  Iif  Aresan  v. 
Aresariy  3  Denio,  468  (in  the  court  of  errors,)  it  was  held  that 
words  at  the  end  of  a  clause  in  a  will  were  not  to  be  con- 
fined in  their  application  to  the  last  antecedent,  but  should 
be  allowed  to  qualify  all  that  had  preceded  in  the  same  sen- 
tence or  clause.    That  principle  seems  applicable  here. 

The  decree  of  the  surrogate  must  be  reversed  in  that  part 
of  it  which  directs  the  appellants  to  pay  the  ninety-six  dol- 
lars and  seventy-six  cents  as  and  for  interest  which  had  ac- 
crued the  first  day  of  February  1844.  In  all  other  respects 
the  decree  is  affirmed.  Such  being  the  result  of  the  appeal, 
each  party  must  be  left  to  bear  their  own  costs  of  it 
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Summers  v.  Burtis. 


A  testator  gave  to  his  wife  during:  widowhood  the  use  of  all  the  houses  and 
lands  that  he  thereby  gave  to  his  daughter  J.  W :  "  liem^  I  give  wiUo  vof  be- 
loved d^tvgkter  J.  W,  my  house  and  lei  of  land  where  Inow  Uve,  whidk  skeisie 
have  after  her  meiher^s  decease  or  day  of  marriage ,  bounded  as  follows  (describ- 
ing them  by  metes  and  bounds)  corUaining  wUhin  said  bounds  30  acres  mare 
or  less.  Also  one  piece  of  Woodland  lying  near  N.  bou/nded  (describing  it  like^ 
wise  by  metes  and  bounds)  eontaiwing  within  said  bounds  10  acres  mare  or 
less  to  her  and  her  heirs  for  ever  after  her  m^fther's  decease  or  day  of  marriage" 
The  question  was  whether  the  daughter  took  a  fee  or  life  estate  in  the  house 
and  lot  as  well  as  in  the  woodland.  Held,  that  she  took  a  fee  in  both ;  that 
there  is  but  one  gift  although  there  are  two  properties  and  the  woxds  *^  to  her 
and  her  heirs  for  ever**  &pply  to  both  of  the  latter. 

Neither  of  the  words  assigns  nor  for  ever  are  necessary  to  cany  a  fee.  The 
word  heirs  alone  will  secure  it. 
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Spedjic 
perform- 
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^  Assigns.^* 

^For 

ever/* 


Bill  for  specific  performance. 

John  Weeks,  the  father  of  the  plaintiff,  died  prior  to  the 
seventh  day  of  April  one  thonsand  seven  hundred  and  eighty- 
one  seized  in  fee  simple  of  a  certain  house  and  lot  of  land 
(containing  about  twenty  acres)  in  the  occupation  of  the 
plaintiff  and  also  of  a  piece  of  woodland  of  ten  acres,  all  in 
the  town  of  Oysterbay  in  the  county  of  Ciueens.  He  had 
made  his  will,  attested  so  as  to  pass  real  estate.  In  it  he 
bequeathed  to  his  wife  Rebecca  Weeks  <<  the  use  of  all  the 
houses  and  lands  that  I  give  to  my  daughter  Jane  Weeks, 
during  her  widowhood,  and  all  my  household  furniture,"  &c. 
<^  all  which  1  give  to  her  in  lieu  of  her  right  of  dower.  Item, 
I  give  unto  my  beloved  daughter  Jane  Weeks  my  house  and 
lot  of  land  where  I  now  live,  which  she  is  to  have  after  her 
mother's  decease  or  day  of  marriage,  bounded  as  followeth 
(giving  metes  and  bounds)^  containing  within  said  bounds 
twenty  acres  more  or  less.  Also  one  piece  of  woodland  lying 
near  Norwich,  bounded"  &c.,  ^'containing  within  said  bounds 
ten  acres  more  or  less,  to  her  and  her  heirs  for  ever  after  hfir 
mother* s  decease  or  day  of  marriage.^  Item,  I  give  unto 
my  SQU  Augustine  Weeks  and  to  his  heirs  and  assigns  for 
ever  that  piece  of  meadow  ground  and  swamp  bounded"  &c. 
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That  Rebecca  Weeks,  the  widow  of  the  testator  aad  the       1848. 
mother  of  the  plaintiff,  died  in  the  month  of  March  one  thoa- 
sand  eight  hundred  and  one. 

The  plaintiff  and  the  defendant,  on  the  sixth  day  of  April 
in  the  year  one  thousand  eight  hundred  and  forty-eight, 
came  to  an  agreement  in  writing  for  the  sale  and  purchase 
of  the  house  and  lot  devised  as  aforesaid  to  the  former. 

The  defendant,  under  the  advice  of  counsel,  declined  to 
accept  the  deed  and  refused  to  comply  with  his  agreement, 
raising  questions  against  the  title — a  principal  one  was 
whether  the  plaintiff  was  seized  in  fee  under  the  will  of  her 
father. 

A  written  stipulation  had  been  entered  into  between  the 
attorneys  in  the  cause  that  no  testimony  be  taken  and  that 
the  court  should  only  take  the  single  question  of  the  vali- 
dity of  the  plaintiff's  title  under  her  lather's  will  ? 

Mr.  William  iS.  McCoun^  for  the  plaintiff. 

Mr.  Edwards  Pierpant^  for  the  defendant. 

The  Court.  McCoun,  Justice  : — On  the  sixth  of  April 
one  thousand  eight  hundred  and  forty-eight  an  agreement 
in  writing  was  entered  into  between  the  plaintiff  and  the 
defendant  in  this  suit,  by  which  the  former  agreed  to  sell 
and  the  latter  agreed  to  purchase  a  tract  of  land  in  the  vil- 
lage of  Oysterbay  in  the  county  of  Queens,  at  the  price  of 
sixty-five  dollars  per  acre,  which,  upon  a  survey,  was  found 
to  contain  about  twenty-four  acres  and  a  half.  On  the 
twelfth  of  May  one  thousand  eight  hundred  and  forty-eight 
the  plaintiff  tendered  to  the  defendant  a  deed,  conveying  the 
land  to  him ;  and  which  contained  the  usual  full  covenants 
of  seisin  and  warranty.  This  deed  the  defendant,  under 
the  advice  of  counsel,  refused  to  accept,  on  the  ground  of  a 
doubt  in  regard  to  the  plaintiff's  having  a  title  in  fee  to  the 
property. 

The  bill  is  filed  in  this  cause  to  compel  a  specific  per- 
formance of  the  contract.  It  sets  forth  the  will  of  John 
Weeks  the  father  of  the  plaintiff,  dated  the  thirteenth  day 

of  March  one  thousand  seven  hundred  and  eighty,  executed 
Vol.  IV.— 92 
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1848.  in  due  form  of  law  to  pass  the  title  to  real  estate ;  and  also 
the  death  of  the  testator,  sometime  between  the  date  of  the 
will  and  the  seventh  day  of  April  one  thousand  seven  hun- 
dred and  eighty-one,  wlien  it  was  proved  in  the  surrogate's 
office.  The  plaintiff  insists  that,  by  the  will,  she  has  an 
absolute  estate  in  fee  in  the  land  which  she  contracted  to 
sell. 

The  defendant,  by  his  answer,  raises  the  question,  whether 
she  has  anything  more  than  a  life  estate  ?  The  cause  has 
been  heard  on  the  bill  and  answer  and  a  stipulation  between 
the  respective  solicitors,  presenting  that  single  question. 

By  the  will,  the  testator,  in  the  first  instance,  gives  to  bis 
wife  Rebecca,  during  her  widowhood,  the  use  of  all  the 
bouses  and  lands  that  he  thereby  gives  to  his  daughter  Jane 
Weeks.  The  will  then  proceeds  as  follows : — "  Hemj  I  give 
unto  my  beloved  daughter  Jane  Weeks  my  house  and  lot 
of  land  where  I  now  live,  which  she  is  to  have  after  her 
mother's  decease  or  day  of  marriage,  bounded  as  follows" 
(deseribing  it  by  metes  and  bounds)  "containing  within 
said  bounds  twenty  acres  more  or  less.  Also  one  piece  of 
woodland  lying  near  Norwich,  bounded,"  &c.  (describing  it 
likewise  by  metes  and  bounds)  "containing  within  said 
bounds  ten  acres  more  or  less,  to  her  and  her  heirs  for  ever, 
after  her  mother's  decease  or  d&y  of  marriage."  It  is  admit* 
ted  that  Jane  Weeks,  the  above  named  devisee  and  Mrs. 
Summers  the  plaintiff  are  one  and  the  same  person ;  and  that 
the  homestead  described  in  the  will  as  containing  twenty 
acres  more  or  less  comprises  the  premises  which  were  tlM 
subject  of  the  sale  to  the  defendant ;  and  that  her  mother, 
Rebecca,  the  testator^s  widow,  died  in  the  year  one  thou- 
sand  eight  hundred  and  one,  since  which  time  the  plaintiff 
has  been  in  the  actua}  possession  and  enjoyment  of  the  pro- 
perty. 

The  devise  to  the  plaintiff  by  this  will  is  the  devise  of  a 
remainder  both  in  the  homestead  and  the  wood  lot — that 
is  to  say,  it  is  an  immediate  gift  to  her,  but  she  is  only  to 
take  and  have  the  actual  possession  of  the  property  at  the 
expiration  of  the  particular  estate  which  is  given  to  the  mo- 
ther to  be  first  enjoyed  by  her  during  widowhood.    But  what 
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estate  ia  remainder  does  the  plaintiff  take  1    Is  it  a  fee— oi^,       1848. 
only  for  her  life  1  v*^v-n^ 

This  question  depends  entirely  on  the  application  and         «. 
meaning  of  the  words  "^o  her  and  her  heirs  for  ever  :^  for 
they  are  clearly  words  suflkient,  in  law,  to  carry  the  fee  or 
absolute  ownership  in  the  property  to  which  they  relate  to 
the  person  named  as  devisee.    The  only  point  of  inquiry  ' 
here  is,  do  the  words  apply  to  the  devise  of  the  homestead 
or  is  their  application  confined  to  the  gift  o(  the  ten  acres  of 
woodland  ?    In  order  to  ascertain  this  point,  we  have  only 
to  look  at  the  devising  clause  of  the  will  in  which  they  occnr« 
Both  pieces  of  property  are  given  by  one  and  the  same  de^ 
vising  clause.     It  b^ns  thus :  '<  Item,  I  give  unto  my 
daughter  Jane  my  house  and  lot  of  land  where  I  now  live^ 
&c.    Also  one  piece  of  woodland"  &c.    There  is  no  reite- 
ration of  "  Ilem,  I  give"  as  immediately  connected  with  die 
ten  acre  wood  lot.    There  are  not,  in  fistct,  two  separate 
gifts.    There  is  but  one  gift,  though  it  be  of  two  separate 
and  distinctly  described  pieces  of  land ;  and  there  can  be  no 
doubt  of  the  testator's  intention  to  give  them  both  in  the 
same  manner  and  to  be  held  by  the  same  tenure.    There- 
fore, the  words  ''  to  her  and  her  heirs  for  ever"  are  as  clearly 
and  emphatically  applicable  to  the  gift  of  the  homestead  as 
they  are  to  the  woodland ;  and  in  relation  to  both  they  carry 
the  fee  beyond  all  peradventure.    I  have  looked  into  the  au- 
thorities which  were  cited  by  the  defendant's  counsel  on  the 
argument  and  cannot  discover  that  they  have  any  bearing 
on  the  point  immediately  involved.    They  are  cases  which 
only  go  to  show  that,  if  there  were  no  such  words  as  to  her 
and  her  heirs  in  the  devise,  Mrs.  Summers  would  take  but 
a  life  estate. 

My  attention  has  been  called  to  thQ  circumstance  in  this 
will,  that  the  devise  to  the  testator's  son  Augustine,  imme- 
diately following  that  to  his  daughter  Jane,  is  expressed  to 
be  to  him  '^  and  to  his  heirs  and  assigns  for  ever ;"  and  it  is 
suggested,  whether  omitting  to  use  the  word  "  assigns"  in 
the  previous  clause,  the  testator  did  not  intend  to  qualify  the 
gift  to  her  in  some  way,  instead  of  giving  a  fee  simple,  as 
he  did  to  Augustine.  Indeed,  the  suggestion  has  been  car* 
ried  so  far  as  to  suppose  that  he  may  possibly  have  intended 
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1848.  to  iDcIode  her  children  under  the  description  of  "  heirs'*  and 
to  make  them  partakers  with  her  of  the  property,  creating 
a  joint  tenancy  or  a  tenancy  in  common  between  her  and 
them.  There  is  not  the  least  color  in  the  law  for  giving 
any  such  construction  or  meaning  to  the  word  "heirs." 
That  word  does  not  denote  that  her  children  are  to  take 
any  thing  under  this  will  in  the  character  of  devisees.  Nor 
are  the  words  "to  her  and  her  heirs"  of  any  less  effect  in 
passing  the  fee  and  of  enabling  her  to  sell  and  dispose  of 
the  property  than  if  it  had  been  expressed  "  to  her  and  her 
heirs  and  assigns  for  ever.'*  The  words  "  assigns'* and  "for 
ever"  are  neither  of  them  necessary  to  the  conveyance  of  an 
estate  in  fee — and  when  the  limitation  is  extended  to  heirs 
generally,  the  grantee  or  devisee  has  an  estate  in  fee  sim- 
ple, although  the  word  "  assigns"  and  the  words  "  for  ever"  be 
omitted :  2  Preston  on  Estates,  3. 

In  no  view  of  this  case  can  there  be  a  doubt  of  Mrs.  Sum- 
mers's entire  and  absolute  ownership  of  the  property  under 
the  will  of  her  father  and  of  her  competency  to  convey  a 
good  title  to  the  defendant  She  is,  therefore,  entitled  to  a 
decree  for  a  specific  performance  of  the  contract. 
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1860. 


Isaac  C.  Frost  v.  Charles  Frost,  impleaded  with  Wil- 
liam Frost  and  Tamer  Frost,  Widow,  &c. 


A  bill  gave  C.  F.  two-thirds  of  a  farm  and  left  to  executors  the  remaining 
one-third  on  a  trust,  subject  to  a  widow's  life  estate ;  and  directed  C.  F. 
and  the  executors  to  pay  S.  F.  a  legacy  of  $800  (and  two  small  legacies) 
in  proportion  to  the  shares  of  land  devised.  Also,  that  if  C.  F.  neglected 
to  pay  his  proportion,  the  executors  were  to  sell  sufficient  to  pay.  And 
there  was  a  provision  for  partition  on  the  mutual  consent  of  widow,  exe- 
cutors and  devisees.  The  partition  took  place ;  and  C.  F.,  at  the  instance 
of  the  acting  executor,  gave  his  bond  and  mortgage  (to  such  executor)  on 
the  two-thirds  of  land  set  apart  to  him,  to  secure  as  well  the  widow  her 
share  of  the  life  estate  as  the  proportion  of  legacies  payable  by  him  to  the 
next  of  kin  of  S.  F.  (the  legatee,  who  had  died).  After  this,  the  widow 
died ;  and,  then,  C.  F.  paid  the  executor  his  proportion  of  the  legacies  and 
the  mortgage  was  cancelled.  At  this  time  there  was  no  legal  representa- 
tive of  S.  F. ;  and  his  only  child  and  next  of  kin  was  a  minor.  The  exe- 
cutor became  insolvent  and  the  legacy  was  lost.  Held,  that  it  was  com- 
petent for  the  executor  to  take  the  bond  and  mortgage ;  and  that  the  pay- 
ment to  him  under  them  was  sufficient  payment  by  O.  F.,  of  his  propor- 
tion of  the  legacies. 

Also  keldf  as  the  present  action,  by  S.  F.'s  next  of  kin,  for  such  proportion 
of  the  legacy  of  8800,  was  not  commenced  by  the  legatee's  next  of  kin  until 
six  years  after  the  death  of  the  widow  of  the  testator  or  of  the  grant  of  any 
administration  to  S.  F.'s  widow  or  of  the  coming  of  age  of  such  next  of 
kin,  that  the  statute  of  limitations  applied. 


This  was  a  suit  brought  by  the  plaintiff,  Isaac  C.  Frost,       JunSf 
as  sole  next  of  kin  of  Stephen  Frost,  deceased,  to  recover       1860. 
in  that  capacity  and  in  right  of  his  father  his  proportional  «J:;tr^^^ 
part  of  a  legacy  left  to  the  latter  in  his  lifetime  by  the  will  j^^L^ 
of  his  grand-father.  Executor. 

The  widow  and  administratrix  of  Stephen  Frost  had  re-  Bond  and 
fused  to  be  a  plaintiff  and  was  made  a  defendant.  mortgc^e. 

Facts  appear  in  the  opinion  of  the  court.  Payment. 

The  cause  was  tried  at  a  special  term  of  the  supreme  u^^^ 
court  in  Ciueens  County.  turns. 

Charles  Frost  only  had  appeared  and  set  up  a  defence. 
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188Q.  The  main  question  was  as  to  payment  and  the  point  of 

the  statute  of  limitations. 


fBMHh  Mr.  BurriU  and  Mr.  jffi  O.  Onderdonk,  for  the  plain- 

tiff. 

Mr.  W.  J.  CogsweUj  for  the  defendant  Charles  Frost. 

Per  Cur.  McCoun,  Justice. — ^Two  grounds  of  defence 
are  taken  by  the  defendant  Charles  Frost.  First,  payment ; 
and,  secondly,  the  statute  of  limitations. 

The  payment  proved  was  made  by  this  defendant  to 
Edmund  Frost,  the  executor,  by  means  of  a  bond  and 
mortgage  executed  by  the  former  to  the  latter  on  the  thir- 
tieth day  of  April  one  thousand  eight  hundred  and  thirty ; 
and  which  was  paid  on  the  seventh  day  of  January  one 
thousand  eight  hundred  and  thirty-eight  If  the  will  autho- 
rized the  payment  to  be  made  through  the  executor  or  con- 
stituted him  the  recipient  as  between  the  defendant  and  the 
legatee  or  his  representative,  then,  the  payment  which  has 
been  made  is  a  good  one  and  the  defendant  is  not  liable  to 
pay  the  money  a  second  time.  The  will  devises  to  the  de- 
fendant two-thirds  of  a  farm ;  and  left  to  the  executors  the 
other  third  in  trust  for  the  use  of  William  Frost,  another  son 
of  the  testator.  These  devises  were  made  subject  to  an 
estate  for  life  or  during  the  widowhood  of  the  widow.  The 
will  then  directs  Charles  (the  defendant)  and  the  executors, 
on  behalf  of  William,  to  pay  to  Stephen  the  legacy  in  ques- 
tion of  eight  hundred  dollars  and  two  legacies  of  one  hun- 
dred dollars  each  to  other  persons.  These  several  lq;acies 
were  payable  in  proportion  to  the  land  devised  i.  e,  two- 
thirds  by  Charles  and  one-third  by  the  executors  in  behalf 
of  William.  Then  follows  this  provision :  that  if  Charles 
shall  neglect  or  refuse  to  pay  his  proportion  of  the  lega- 
cies, the  executors  are  to  sell  as  much  of  the  land  as 
will  pay  it.  Here  is,  also,  this  further  provision  in  the 
will  that,  notwithstanding  the  use  of  all  the  estate  is  given 
to  the  wife  for  life  or  during  her  widowhood,  if  she  with 
the  executors  should  agree  to  have  a  division  of  the  estate 
made  before  her  death,  then,  the  executors  are  authorized 
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to  acl  in  making  such  division;  and  they  were  to  take       18(K)« 
eepecial  care  that  she  was  provided  with  necessary  accom- 
modation  and  maintenance,  Edmund  Frost  was  the  only  ex- 
ecutor out  of  three  who  qualified  and  acted.    It  appears  that 
on  the  fourth  day  of  April  one  thousand  eight  hundred  and 
thirty,  the  widow  having  agreed  to  give  up  her  life  estate 
in  the  farm  for  an  equivalent  proposed  to  be  secured  to  her, 
an  arrangement  was  made  between  the  executor,  acting  for 
the  widow  and,  also,  for  William  and  the  defendant  Charles, 
by  which  a  partition  of  the  farm  was  effected ;  and  one- 
third  was  set  off  for  William's  use  and  the  other  two-thirds 
as  directed  by  the  will  were  set  off  as  belonging  to  Charles. 
And  that  this  being  done,  Charles,  then,  at  the  instance  of 
the  executor  and  on  the  twentieth  day  of  April  one  thousand 
eight  hundred  and  thirty,  made  and  executed  his  bond,  to 
and  in  the  name  of  the  executor,  in  the  sum  of  two  thou- 
sand five  hundred  dollars  and,  also,  a  mortgage  on  the  por- 
tion of  the  farm  which  had  been  set  off  to  him  to  secure  the 
payment  of  the  bond  according  to  its  condition :  which  was, 
to  pay  to  the  executor  a  yearly  interest  on  the  two  thousand 
five  hundred  dollars  of  not  less  than  two  per  cent  nor  more 
than  four  per  cent,  to  be  determined  by  the  executor  until 
the  obligor  should  pay  his  two-thirds  of  the  legacies,  viz. : 
the  sum  of  six  hundred  and  sixty  six  dollars  and  sixty-six 
cents  and  when  that  amount  or  any  part  of  it  was  paid,  the 
interest  on  such  amount  was  to  cease ;  but  the  interest  on 
the  remainder  of  the  two  thousand  five  hundred  dollars 
should  continue  to  be  paid  during  the  natural  life  of  the 
widow,  to  be  applied  exclusively  for  her  comfortable  sup- 
port and  maintenance;  and  the  further  condition  of  the 
bond  was  to  pay  to  Edmund  Frost,  the  executor  or  to  such 
person  or  administrator  as  should  be  duly  authorized  by 
law  to  receive  it  for  the  benefit  of  the  heir  of  Stephen  Frost, 
deceased,  and  to  the  other  legatees  named,  the  obligors  full 
proportion  of  the  legacies,  Ac.  according  to  the  true  intent 
of  the  will.    Stephen  had  died  in  the  year  one  thousand 
eight  hundred  and  twenty-seven,  which  was  previous  to 
the  giving  of  the  bond.    The  testator's  widow  did  not  die 
until  the  month  of  April  one  thousand  eight  hundred  and 
thirty-seven ;  and  the  interest  money  was  paid  and  applied 
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1860.  to  her  use  while  she  lived.  In  the  month  of  January  one 
thousand  eight  hundred  and  thirty-eight  the  principal  sum 
of  six  hundred  and  sixty-six  dollars  and  sixty-six  cents  (be- 
ing two-thirds  of  the  legacies  and  all  that  the  defendant  was 
bound  to  pay)  was  paid  by  him  to  the  executor ;  and  the 
bond  and  mortgage  were  given  up  and  cancelled.  During 
all  that  time  there  was  no  legal  representative  of  Stephen 
Frost  and  the  plaintiff,  his  only  child,  was  minor  of  about 
nineteen  years  of  age.  Tamer,  his  widow,  did  not  take 
out  letters  of  administration  on  his  estate  until  afterwards. 
She  has  refused  to  be  a  plaintiff  in  this  suit  and  is,  there- 
fore, made  a  defendant. 

Now,  the  question  presents  itself,  whether  the  executor 
had  authority  by  the  will  to  make  the  arrangement  and  to 
take  the  bond  and  mortgage  ? 

So  far  as  the  widow's  rights  and  interests  were  concerned, 
it  is  clear  that  he  possessed  the  authority.  On  her  agree- 
ing to  relinquish  the  farm  and  to  allow  it  to  be  divided  be- 
tween her  two  sons  (the  remaindermen)  it  was  expressly 
made  the  duty  of  the  executor  '<  to  act  therein"  and  to  see 
that  something  in  the  way  of  an  equivalent  was  secured  to 
her.  Hence,  that  part  of  the  bond  which  produces  an  in- 
come for  her  was  such  as  his  duty  required  him  to  take. 
So,  with  respect  to  the  legacies.  In  case  of  the  defendant's 
"neglect  or  refusal"  to  pay  his  proportion  of  them,  the  ex- 
ecutor was  expressly  authorized  and  directed  to  sell  so  much 
of  the  land  as  would  pay  it.  It  was  optional  with  the  de- 
fendant, as  it  is  with  every  devisee,  whether  he  would  ac* 
cept  the  devise  cum  onere  or  reject  it.  His  objection  would  be 
a  refusal  within  the  meaning  of  the  will ;  and  the  executor 
in  that  case  would  be  left  to  exercise  his  power  of  sale.  If 
he  accept  the  devise  (and  his  acceptance  would  be  evi- 
denced by  his  entry  upon  and  use  of  the  land  as  owner) 
and  should  afterwards  fail  to  pay  his  proportion  of  the 
legacies  when  they  became  payable,  such  failure  or  omis- 
sion would  be  a  neglect  on  his  part,  which  might,  in  like 
manner,  authorize  the  executor  to  resort  to  a  sale  of  the  land. 

The  power  or  authority  conferred  on  the  executor  in  either 
case  required  a  corresponding  duty  on  his  part  A  duty  to 
ascertain  whether  there  would  be  a  refusal  by  the  defen- 
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dant's  non-acceptance  of  the  devise  or  a  neglect  growing  1860. 
out  of  his  acceptance  and  a  failure  afterwards  to  comply 
with  the  terms  of  the  will.  On  ascertaining,  as  he  did,  the 
defendant's  willingness  to  accept  the  devise  and  to  enter  '*^*^- 
into  an  arrangement  for  the  partition  and  possession  of  the 
farm  and  thereby  to  assume  a  liability  to  pay  a  proportio- 
nate part  of  the  legacies,  it  was  competent  for  the  executor — 
and  I  think  fairly  within  the  line  of  his  duty — to  take  from 
the  defendant  a  bond  embracing  that  as  well  as  the  interest 
for  the  widow. 

The  giving  of  the  bond  and  mortgage  was,  therefore, 
only  a  compliance  with  what  the  executor  had  the  power 
to  require,  viz.  an  assurance  against  both  the  defendant's 
neglect  and  refusal  to  pay.  It  is  no  objection  to  this  mode 
of  arranging  for  the  payment  that  the  money  was  thereby 
made  payable  to  the  executor.  The  will  made  it  his  duty  to 
see  to  the  payment.  Had  he  been  left  to  the  exercise  of  his 
power  of  sale,  the  money  must  have  come  into  his  hands, 
unless  the  legatees,  from  a  well  founded  apprehension  of  « 
his  insolvency  and  danger  to  the  fund,  had  taken  measures 
to  prevent  it.  The  giving  of  the  bond  has  accomplished 
no  more  than  might  have  been  accomplished  without  it ; 
and  its  existence  deprived  the  legatees  of  no  right  they  had 
to  prevent  the  money  going  into  the  hands  of  the  executor 
if  they  had  so  desired.  It  is  true  that,  ha'd  the  defendant 
paid  the  money  directly  to  the  legatee  or  his  legal  represen- 
tative instead  of  paying  it  into  the  hands  of  the  executor, 
it  would  have  been  a  good  payment ;  but,  unfortunately, 
Stephen  was  dead  and  there  was  no  legal  representative  of 
his  estate  at  the  time  the  money  became  payable.  It  is 
stated  that  his  widow  did  not  take  out  letters  of  adminis- 
tration until  the  second  day  of  May  one  thousand  eight 
hundred  and  forty. 

There  is  no  evidence  of  any  collusion  between  the  defen- 
dant and  the  executor  or  any  want  of  the  most  entire  good 
faith  in  the  whole  transaction ;  and  though  the  money  may 
have  been  lost  by  the  subsequent  insolvency  and  death  of 
the  executor,  the  loss  is  rather  ascribable  to  the  extraordi- 
nary power  conferred  on  him  by  the  will,  than  to  any  fault 
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1850.       of  the  defendant  who  paid  the  monef  honestly  and  fairly 
without  any  sinister  or  fraudulent  purpose. 
But,  lest  I  should  be  mistaken  with  regard  to  the  effect 
FKoaT,       of  the  payment  made  to  the  executor,  I  will  examine  the 
other  ground  of  defence,  viz.  the  lapse  of  time.    When  did 
the  right  or  cause  of  action  accrue  for  the  recovery  of  this 
money?    The  time  from  which  to  date  the  right  of  action 
most  favorably  to  the  plaintiff  is,  the  widow's  death,  which 
occurred  in  the  month  of  April  one  thousand  eight  hundred 
and  thirty- seven.    Then  it  was  that  the  defendant  would 
have  been  entitled,  at  all  events,  to  be  let  into  possession  of 
his  part  of  the  farm  ;  and  from  the  time  of  his  taking  pos- 
session under  the  will  his  liability  to  pay  became  fixed. 
This  corresponds  with  the  time  of  payment  mentioned 
in  the  condition  of  the  bond.     We  are  speaking,  however, 
of  the  liability  irrespective  of  the  bond  and  mortgage  and 
as  if  those  instruments  had  never  existed. 
It  was  a  liability  which  attached  to  the  person  in  virtue 
*     of  the  property  devised  and  became  binding  in  law  as  for 
a  debt  contracted.    The  land,  also,  stood  charged  for  its 
payment. 

And  what  was  the  remedy  to  be  pursued  by  the  creditor 
or  legatee  for  enforcing  payment?  I  mean,  the  remedy 
which  the  courts  of  justice  could  furnish  and  not  the  exer- 
cise of  the  executor's  power  of  sale.  Doubtless,  a  bill  in 
equity  would  have  been  an  appropriate  remedy ;  but  this 
is  not  a  subject  matter  over  which  a  court  of  equity  has  or 
had  "  peculiar  and  exclusive  jurisdiction ;"  for  I  consider 
that  a  court  of  law  had  concurrent  jurisdiction  by  action  at 
the  suit  of  the  legatee  or  his  legal  representative  to  enforce 
the  payment  of  this  money  by  judgment  and  execution  in 
the  usual  form.  Here  was  a  devise  of  specific  real  estate 
charged  exclusively  with  the  payment  of  a  sum  certain. 
There  could  be  no  right,  in  any  event,  to  look  to  the  perso- 
nal property  or  general  assets  of  the  estate  for  payment. 
No  question  could  arise  about  marshalling  assets  ^  the 
abatement  of  legacies.  The  executor's  assent  was  not  ne- 
cessary ;  nor  was  he  a  proper  party  to  any  suit  for  its  re- 
covery. The  devisee  enters  upon  the  possession  and  enjoys 
the  property,  assuming  to  be  the  owner  to  all  intents  and 
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purposes.  Now,  pothing  more  is  wanted  to  enable  the  le-  I860. 
gatee  to  recover  in  an  action  of  indebitatus  assumpsit 
against  the  devisee,  except  a  promise  to  pay.  Courts  of 
law  have  required  evidence  of  an  express  promise,  but  this 
evidence  has  not  been  confined  to  the  speaking  of  words  of 
promise.  The  party's  acts  are  admitted  as  evidence  of  a 
promise.  In  Beecker  v.  Beecker,  7  John.  R.  99,  an  action 
of  assumpsit  was  sustained  against  a  devisee,  upon  his  pro- 
mise to  pay  a  specific  sum  bequeathed  as  a  legacy  and 
charged  on  the  land  devised,  &c.  On  a  motion  in  arrest  of 
judgment,  the  court  held  that  after  verdict  an  express  pro- 
mise was  to  be  presumed.  But  Kent,  Ch.  J.  in  deciding 
that  cause,  refrained  from  giving  any  opinion  on  the  point 
whether  the  action  could  be  sustained  without  evidence  of 
an  express  promise.  In  Van  Orden  v.  Van  Orden,  10 
John.  R.  30,  the  same  court  afterwards  held,  in  an  action 
against  a  devisee  for  an  annuity,  that  the  acceptance  and 
enjoyment  of  the  estate  devised  and  an  actual  payment  of 
part  of  the  annuity  by  the  devisee  were  conclusive  evidence 
of  and  equivalent  to  an  express  promise  to  pay  and  entitled 
the  annuitant  to  recover.  So  in  Kelsey  v.  Deyo^  3  Cowen, 
133,  which  was  a  similar  case  and  where  there  was  no  di* 
rect  evidence  of  a  promise  to  pay,  but  payment  had  been 
made,  from  time  to  time,  on  account  of  the  legacy.  Ch.  J. 
Savage  held  that,  from  such  facts,  an  express  promise  to 
pay  might  be  inferred ;  and  the  plaintiff  had  judgment. 
ToU  Y,  Hardy ^  6  Cowen,  333,  is  another  case  of  like  im- 
port; and,  moreover,  shows  when  the  jurisdiction  of  a 
court  of  law  may  be  invoked  and  when,  from  the  manner 
in  which  the  legacy  is  charged,  so  as  to  affect  both  real  and . 
personal  estate,  recourse  must  be  had  to  a  court  of  equity. 
In  the  present  case,  as  I  have  already  shown,  the  kgacy  is 
not  so  charged  as  to  affect  any  other  property,  except 
the  specific  real  estate  devised  to  the  defea(2ant ;  and  so 
far  as  evidence  of  a  promise  to  pay  it  migbt  be  required 
to  sustain  an  action  at  law  within  the  principle  of  the 
cases  cited,  that  evidence  would  be  found  in  the  act  of  the 
party  in  giving  a  bond  and  mortgage  which  embraced  the 
payment  of  the  legacy  and  which  ^ould  be  deemed  by  a 
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1850.      court  and  jury  a  full  and  complete  assumption  of  it  as  a 
debt. 
This,  then,  being  a  case  of  concurrent  jurisdiction  in  a 
pRosT.      court  of  law,  the  statutory  limit  of  six  years  applies  to  it : 
2  R.  S.  301,  sec.  49. 

The  six  years  began  in  April  one  thousand  eight  hun- 
dred and  thirty-seven,  when  the  right  of  action,  if  any,  arose. 
The  right  to  call  for  payment  at  that  time  and  to  sue,  if 
necessary,  belonged  to  an  administrator.      The  delay  in 
taking  out  letters  of  administration  by  Tamer  Frost,  the 
widow,  was  no  suspension  of  the  right  and  produced  no 
such  disability  to  sue  as  the  statute  recognizes.     Nor  is  it 
any  objection  to  the  operation  of  the  six  years  limitation  that 
the  plaintiff  in  this  case  was  not  in  a  position  or  condition 
to  proceed  at  law  for  the  money.    A  court  of  equity  only 
could  afford  him  relief  such  as  he  seeks  to  obtain  in  this 
action ;  but,  still,  the  right  existed  in  favor  of  the  person 
legally  entitled  and  if  not  insisted  on  and  enforced  within 
the  time  allowed  by  the  statute,  it  became  barred  and  the 
defendant's  liability  extinguished  as  to  every  body.    It  is 
conceded  that  this  action  was  not  broug^ht  within  six  years 
of  the  time  when  the  legacy  became  payable  or  of  the  grant 
of  administration  to  the  widow  or  of  the  plaintiff's  becom* 
ing  of  age.    The  statute,  therefore,  is  a  perfect  protection 
to  this  defendant. 

If  the  plaintiff,  as  the  sole  heir  and  next  of  kin  of  his 
father  the  legatee,  has  suffered  pecuniary  loss  by  the  neglect 
or  refusal  of  the  administratrix  to  take  proper  measures  in 
Ume  to  obtain  the  money  in  question,  either  from  the  defen- 
dant Charles  Frost  or  from  the  executor  or  by  preventing  its 
going  into  the  hands  of  the  latter,  he  has  a  claim  over 
against  ber,  provided  that,  also,  is  not  barred  by  the  lapse 
of  time. 

I  do  hereby  render  judgment  for  the  defendant  Charles 
Frost,  dismissiag  the  complaint  as  to  him,  with  costs.  But, 
inasmuch  as  no  defence  has  been  made  to  this  action  by  or 
on  behalf  of  the  defendant  William  Frost,  the  plaintiff  is 
entitled  to  judgment  against  him  for  his  (the  plaintiff's)  dis- 
tributive share  (being  two-ihirds)  of  the  one-third  of  eight 
hundred  dollars  which  was  to  have  been  paid  out  of  that 
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portion  of  the  farm  doFised  and  set  off  for  the  use  of  Wil-       1850. 
liam.    There  may  be  a  reference  to  the  clerk  of  dueen's     ^-^^^^^^ 
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County  to  compute  the  amount  of  the  plaintiff's  distributive  i^. 

share,  with  interest  upon  it  at  six  per  cent,  per  annum  from  rRon. 
the  time  of  the  testator's  widow's  death.  And  on  the  filing 
of  the  report,  judgment  to  be  entered  for  that  amount,  with 
costs  as  in  cases  of  judgment  by  default  and  execution  to 
be  issued  on  the  judgment,  to  be  levied  on  the  lands  devised 
to  and  set  apart  for  William. 
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ACKNOWLEDGMENT  OF  DEED.    See  Deed,  1. 

AGREEMENT. 

1.  Since  the  revised  statutes,  a  contract  for  the  sale  of  lands  is  not  complete  anless  the 
seller  (personally  or  by  agent  lawfully  authorized)  subscribes  the  contract.  A  contract, 
signed  or  subscribed  by  a  buyer  only,  cannot  be  enforced :  the  statute  requires  the  seller 
to  sign  and  is  silent  as  to  the  purchaser.    Miller  v.  Pelletier,  103. 

3.  A  landlord  agrees  to  let  premises  for  a  year  upon  the  proposed  tenant's  giving  J  C.  as  se- 
curity for  the  rent  by  the  first  of  February  and  the  tenancy  to  commence  on  the  first  day 
of  May  thereaAer.  The  proposed  tenant,  who  is  already  in  under  a  former  tenant,  does 
not  give  the  security  by  the  day  fixed,  but  offers  another  party  who  the  landlord  does  not 
take  and  also  offers  S.  C.  a  few  days  afterwards.  The  diflSculty  in  getting  J.  C.  is  alleged 
to  have  been  caused  by  the  absence  of  a  friend  who  was  to  have  secured  such  suretyship : 
ffeld,  that  time  was  of  the  essence  of  the  contract  and  the  day  having  gone  by,  the  land- 
lord could  not,  then,  be  compelled  to  give  a  lease  or  receive  J.  C.  as  surety.  MUcluU  r. 
WUsm,  697.     • 

ALIEN. 

1.  II  would  seem,  that  the  provision  requiring  aliens  to  take  incipient  measures  and  to  file 
affidavit  before  holding  lands  (1  R.  S.  730)  does  not  abolish  the  common  law  right 
of  an  alien  to  take  by  purchase.    In  the  matter  of  Leefe,  395 

8.  The  government  alone  can  take  advantage  of  an  alien's  disability  to  hold  lands.    /6. 

3.  An  officer  of  the  court  who,  under  its  decree,  holds  a  suitor's  property  by  conveyance, 
has  no  right  thereunder  to  raise  objections  to  the  suitor's  title  \  and,  therefore,  has  no  bu- 
siness with  a  question  of  his  alienism.    lb. 

ASSIGNMENT  FOR  CREDITORS. 

1.  If  an  assignee  to  pay  debts  allows  the  debtor  to  act  as  his  agent  and  receive  large  com- 
pensation therefor,  he  will  have  to  account  for  the  amount  to  creditors,  on  a  bill  filed  in 
behalf  of  all  of  them.    Redmond  v.  Wemple,22l. 

3.  N.  G.  C.  owed  the  Manhattan  Co. ;  and  on  the  15th  December,  183^,  gave  them  his 
bond  and  mortgage  on  real  estate.  On  the  13th  March,  1841,  they  forecloeed,  sold  and 
bought  in ;  and  there  was  a  deficiency  for  which  (under  a  transcript  of  their  decree) 
they  issued  a  /.  fa.  which  was  returned  nuUa  bona.  On  the  9th  of  October,  1838,  the 
said  N.  G.  C.  had  made  a  deed  of  trust,  embracing  the  mortgaged  premises,  upon 
trust  for  the  trustee  to  sell  subject  to  mortgages  or  free  from  incumbrances  and  paying 
them  off  out  of  purchase  money  and  in  the  mean  time  collect  rents;  and  after  payment 
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of  taxes  and  other  ordinary  charges,  upon  trust  to  pay,  first,  The  Greenwich  Bank  a  spe- 
cified sum ;  and,  afterwards,  certaiin  other  creditora.  The  trustee  collected  and  held  rents ; 
and  the  Manhattan  Company  now  filed  their  bill,  claiming  them  to  make  up  the  balance 
due  them  under  the  foreclosure.  Hdd,  (on  a  general  demurrer  interposed)  that  the 
rents  which  the  trustee  received  were  not  a  trust  fund  to  keep  down  interest  and  that 
they  belonged  to  the  Greenwich  Bank  and  should  be  paid  in  part  of  their  debt  Man- 
htUtan  Company  v.  Oreenwich  Bank,  315. 

And  see,  Mortoaoe,  Mortgagor,  Mortgagee,  1 ;  Debtor  and  CaBDrroR,  3. 

ASSOCIATION.    CORPORATION. 

1.  A  court  of  chancery  can  interfere  to  protect  and  enforce  the  trusts  of  an  assignment 
made  by  a  company  incorporated  in  another  state  while  the  person  or  property  to  be 
acted  upon  is  within  the  jurisdiction.  Barclay  v.  Talman^  123. 

8.  And  this  might  be  done  at  the  instance  of  a  creditor  provided  for  in  the  assignment  or 
by  shareholders  where  they  are  to  have  an  express  benefit  under  it.    lb. 

3.  Where  an  incorporated  company  makes  an  assignment  for  creditors  and  no  event  has 
occurred  giving  shareholders  any  express  benefit  under  it  and  its  charter  has  not  be- 
come surrendered,  invoked  or  invalid,  the  shareholders  cannot  file  a  bill  (which  recogni- 
zes the  assignment)  to  restrain  the  assignee  in  relation  to  the  properties  assigned.  A 
voluntary  assignment  by  a  corporation  or  its  insolvency  or  the  non-user  or  misuser  of 
its  charter  may  lay  the  foundation  for  a  direct  application  to  vacate  it ;  but,  until  the  pro- 
per public  officer  of  the  state  creating  the  corporation  acts  and  a  judgment  or  decree 
of  a  proper  tribunal  is  had,  the  corporation  remains  for  all  the  purposes  of  its  creation  and 
with  all  the  legal  capacity  it  ever  possessed.  Held,  therefore,  that  where  an  incorpo- 
rated company  of  Maryland  had  assets  in  New  York  and  made  an  assignment  in  Mary- 
land, in  which  one  of  the  trustees  under  it  resided  within  the  jurisdiction  of  this  court, 
the  shareholders  could  not  file  a  bill,  while  the  charter  was  outstanding,  which  recogni- 
zed the  trust  and  yet  asked  the  court  to  restrain  the  trustees  on  the*grounds  that  there 
was  mere  virtual  dissolution  and  that  the  assets  had  become  an  equitable  trust  fund. 
The  shareholders  should  first  proceed  in  Maryland  to  dissolve  the  corporation.    lb, 

4.  Where  an  act  is  done  by  a  company  pursuant  to  a  resolution  of  a  board  of  its  direc- 
tors at  a  meeting  not  objected  to  by  its  officers  at  any  time,  the  mere  regularity  or  irregu- 
larity in  the  convening  of  that  board  will  not  be  an  objection  to  the  act  done.  The 
power  to  do  the  act  is  another  question.    LeaviU  v.  Yates j  136. 

5.  An  association,  under  the  general  banking  law,  may  borrow  money  to  discount  notes  and 
also  to  purchase  state  stocks  and  other  securities  to  be  deposited  with  the  comptroller ; 
but  it  has  no  right  to  borrow  money  to  be  used  in  speculations  or  in  mercantile  or  other 
business  having  no  relation  to  the  ordinary  business  of  a  bank.    lb. 

€.  Directors  of  a  company  are  but  agents  for  the  benefit  of  others.    Jb. 

7.  If  an  association  under  the  general  banking  law  has  made  extensive  operations  of  a 
speculative  character  in  state  stocks  and,  thereby,  become  greatly  embarrassed,  it  can- 
not raise  funds  by  an  issue  of  its  notes  or  obligations,  secured  by  a  pledge  or  assignment  . 
in  trust  of  its  remaining  assets,  in  order  to  satisfy  creditors  whose  demands  have  not 
grown  out  of  legitimate  banking  business.    It  may  be  difierent  where  the  demands  of 
existing  creditors  grow  out  of  legitimate  banking  business  and  provided  the  money  ex-  m 
pected  to  be  raised  is  necessary  and  intended  to  be  applied  to  discharge  bona  fide  debts 
of  that  character.    And  where  such  a  pledge  and  an  assignment  in  trust  has  been  made, 
and  it  is  difficult,  before  proofs  have  been  taken,  to  discriminate  between  the  character, 
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6tma  fid^f  and  the  legitimacy  of  the  claims  of  creditors  thereiuder,  it  is  the  duty  of 
the  court  to  grant  an  injunction  and  appoint  a  receiver.    lb, 

8.  An  unlawful  transaction  is  not  to  be  upheld  merely  because  there  has  been  honest  in- 
tention and  good  faith  in  those  who  caused  it.  It  must  be  judged  by  law  and  not  by 
motive.    lb, 

9.  On  the  15th  of  December,  1840,  the  North  American  Trust  and  Banking  Company  is 
sued  800  promissory  notes,  all  of  the  same  date,  payable  thirteen  months  thereafter, 
in  favor  of  their  clerk,  who  indorsed  them,  not  for  the  purpose  of  adding  anything  to 
their  security,  but  to  give  them  currency  without  further  trouble.  Four  hundred  of 
them  being  $500  each  and  the  remaining  four  hundred  for  Si, 000  each  (amounting  in 
the  aggregate  to  $600,000.)  At  the  foot  of  each  note  was  this  memorandum :  "  The  pay- 
ment of  this  obligation,  with  others,  amounting  in  the  aggregate  to  $600,000,  is  guar- 
anteed by  the  transfer  of  securities  estimated  at  $800,000,  under  a  deed  of  trust  executed 
between  the  company  and  H.  Y.,  T.  G.  T.  and  W.  G.  N.  Trustees,  bearing  even  date 
herewith."  These  notes  were  delivered  out  principally  to  directors  and  agents  to  raise 
money  and  bring  it  into  the  association.  Held^  that  these  notes  had  so  far  the  charac- 
ter of  circulatiug  notes  as  to  be  within  the  restraining  law  of  1830,  (1  R.  S.  712)  and  the 
act  of  May  14,  1840,  and  were  consequently  illegal.  Also  that  they  were  void  from 
the  fact  that  they  were  not  based  on  the  pledge  of  securities  with  the  comptroller  nor  in- 
tended to  be  countersigned  and  registered  as  required  by  the  banking  law.  Likewise 
that,  the  notes  being  void,  the  accompanying  trust  deed,  made  for  their  security  and  pay- 
ment, had  no  legal  effect  and  was  void.  It  would  teem  also  that  such  trust  deed  was 
fraudulent  in  law  as  tending  to  hinder  and  delay  creditors.  Still  it  might  be  that  cre- 
ditors dealing  with  the  company  in  legitimate  banking  business  and  induced  to  accept 
some  of  these  notes  on  the  strength  of  the  trust,  at  the  same  time  relinquishing  other  secu- 
rities, would  be  remitted  to  their  original  rights  and  securities.  No  protective  equity, 
however,  attached  in  favor  of  parties  on  the  ground  of  their  having  bought  and  paid 
for  exchange  or  made  loans  or  advances  of  money  or  assumed  liabilities  for  the  com- 
pany or  given  up  its  certificate  of  deposit  on  the  strength  of  having  received,  as  security, 
the  notes  and  the  trust  merely  on  the  faith  of  the  security  the  latter  was  intended  to  afford. 
But,  if  the  parties,  on  taking  the  notes,  had  been  expressly  promised  or  had  expressly 
stipulated  for  a  pledge  or  hypothecation  of  bonds  and  mortgages  or  other  securities,  as 
collaterals,  (the  notes  proving  to  be  illegal  and  void)  they  might  insist  on  a  fulfilment  of 
the  stipulation  in  respect  to  the  pledge  by  way  of  equitable  mortgage ;  and  the  court,  on 
proof,  which  must  not  be  feeble,  would  compel  a  restoration  as  a  condition  of  annulling 
the  new  security.    lb. 

10.  And,  on  this  latter  principle,  where  a  bona  fide  creditor  of  the  association  had  had 
bonds  and  mortgages  assigned  to  him  as  security  and  was  encouraged  to  give  up  such 
bonds  and  mortgages  and  take  some  of  the  said  notes  embraced  by  the  said  trust  deed 
on  an  urgent  assurance  from  the  president  (and  he  being  shown  a  written  opinion  of 
the  counsel  of  the  association)  that  such  notes  were  valid  and  well  secured  by  the  trust 

,deed  and  the  said  bonds  and  mortgages  still  remained  as  part  of  the  assets  embraced 
by  the  said  trust  and  had  not  been  passed  away :  Held^  that  such  creditor  (the  court 
deciding  against  the  trust  deed)  was  entitled  to  a  restoration  of  the  bond  and  mortgages.  B, 

11.  Where  a  trust  deed,  made  by  a  banking  association  with  a  view  to  protect  the  holders 
of  its  certificates,  is  set  aside,  a  holder  who  was  induced  to  take  some  of  them  and 
give  up  bonds  and  mortgages  which  the  association  had  before  transferred  to  him  aa 
security  for  indebtedness,  and  this  was  done  at  the  request  and  upon  the  earnest  ass«« 
ranee  of  the  association  of  the  validity  of  such  trust  deed  and  certificates  aadanopiOMA 
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of  counsel  was  shown  by  way  of  fuither  inducement :  ffdd,  that  the  holder  was,  through 
his  answer,  entitled  to  have  the  bonds  and  mortgages  restored  to  him  without  the  neces- 
sity to  file  a  cross  bill.    lb. 

13.  Trustees  of  an  invalid  trust,  who  reasonably  defended  it  but  who  were  cognizant  of 
all  the  transactions  out  of  which  its  invalidity  arose,  decreed  to  bear  their  own  coots.  Jb. 

13.  The  right  of  a  banking  association  to  purchase  state  stocks  attaches  only  when  tha 
object  is  to  affect  a  deposit  or  pledge  of  the  same  for  circulating  notes,  or,  if  for  any 
other  purpose,  it  should  be  the  investment  of  capital  or  surplus  funds  for  the  sake  of 
interest.  It  should  not  be  done  on  credit  and  by  a  deposit  of  their  securities  and  for 
speculation  with  a  view  to  profit.    lb, 

14r  Nor  can  such  an  association  purchase  upon  credit  (not  for  an  investment)  depreciated 
paper  of  the  banks  of  other  states  at  a  discount,  with  an  intention  to  re-sell  the  same 
at  an  expected  profit  or  to  be  laid  out  in  cotton  at  the  south  to  be  shipped  to  Europe.   A. 

15.  Nor  can  such  an  association,  especially  while  it  is  in  pecuniary  difficulties,  buy  up, 
with  its  own  bills  of  exchange,  shares  of  its  own  capital  for  the  purpose  of  being  aoUl 
again  and,  in  the  meantime,  of  being  used  as  a  means  of  raising  money.    lb, 

16.  The  revised  statutes,  on  the  subject  of  preventing  the  insolvency  of  monied  corpora- 
tions and  to  secure  the  rights  of  creditors  and  stockholders,  apply  to  associations  under 
the  general  banking  act  of  1838.    B, 

17.  Where  an  injunction  is  issued  to  restrain  a  foreign  banking  company  from  pro- 
ceeding to  foreclose  a  mortgage  given  as  security  for  their  certificates  and  there  is  a 
serioos  question  as  to  the  transaction  not  being  within  the  spirit  of  the  restraining  act 
against  unauthorized  banking  and  the  circulation  of  certain  notes  or  evidenee  of  debt 
issued  by  banks,  (1 R.  S.  712)  the  court  will  not  dissolve  the  injunction  on  the  coming  in  of 
the  answer.  (The  court,  however,  in  this  case  allowed  a  cross-bill  to  be  filed  by  the 
company  to  sell  the  property  embraced  by  the  mortgnge,  inasmuch  as  the  same  might, 
otherwise,  have  been  sacrificed.)    lb. 

18.  A  foreign  institution,  on  an  application  in  New  York  to  loan  S100,000  at  seven  per  cent. 
on  bond  and  mortgage  of  property  there,  agreed  to  give  their  certificates  to  that  amount 
bearing  interest  at  five  per  cent,  and  a  large  portion  of  them  payable  in  twenty  years: 
such  a  transaction,  U  would  seeing  is  usurious.  Stimey  v.  7^  AmericiM  Life  Inswrmee 
and  Trust  Company^  332. 

19.  Although  there  may  be  a  partnership  in  the  use  and  working  of  land,  there  cannot  be 
one  in  the  buying  and  selling  of  real  estate,  so  as  to  carry  with  it  the  rights,  powers, 
duties  and  responsibilities  of  partners  under  the  law  merchant.  Patterson  v.  Brevstert  362. 

20.  Where  an  association  is  formed  for  the  purchase,  sale  and  improvement  of  real  estate 
and  its  trustees  (pursuant  to  its  articles)  efiect  sales  and  buy  in  their  own  names  lOr 
dividually  and  so  give  their  own  bonds  and  mortgages,  a  seller  cannot  follow  the  as- 
sociates where  the  trustees  become  insolvent.  It  might  be  otherwise,  however,  where 
the  sale  was  made  on  the  credit  of  the  capital  of  the  association  and  on  that  of  the  par- 
ties where  their  shares  have  not  been  paid  in.    lb, 

21 .  The  fact  of  the  death  of  some  shareholder  in  an  association  does  not  create  a  difficulty 
sufficient  to  justify  a  suit  in  equity  in  order  to  make  all  contribute  to  pay  a  debt.    I&. 

And  see,  Religious  Corporation,  1 ;  Injunction,  3. 
ATTORNEY.    See  Solicitor  and  Client. 
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B 

BANK  NOTES. 

1.  Interest  allowed  on  bank  notes  from  the  day  of  demand  oat  of  the  svrplns  effects  of 
a  bank  in  a  receirer's  hands ;  sach  bank  haying  been  wound  up  through  this  oonrt, 
but  not  on  the  ground  of  insolvency.    Bai^  ComnUssianen  v.  La  FayeUe  Bank,  S87. 

And  see,  Lost  Notes,  1. 


c 

COMMISSIONS. 

1.  CommiMions,  in  the  two-fold  capacity  of  executor  and  trustee,  not  allowed.  BoUey  7. 
8.  GF.,  384. 

CONFIDENTIAL  COMMUNICATION. 

1.  A  solicitor  who  is  made  a  defendant,  and  who  desires  to  protect  himself  from  answer- 
ing on  the  ground  of  confidential  communication,  must  distinctly  show  that  his  know- 
ledge and  information  came  solely  from  his  client.  He  is  not  exempt,  merely  because 
he  obtained  it  while  engaged  in  business  for  his  client.  And  should  he  afterwards  become 
the  executor  of  his  client  and  he  is  made  a  defendant  to  reach  the  property  which  had 
been  held  by  such  client,  the  privilege  would  cease  and  he  must  answer  in  connection 
with  it.    Crosbf  v.  Berger,  254. 

CORPORATION.    See,  Association.     Corporation. 

COSTS. 

1.  Where  a  seller  had  not  delivered  an  abstract  of  his  title,  and  had  not  cleared  off  a  judg- 
ment, he  was  not  allowed  his  costs  on  a  bill  for  specific  performance,  although  he  suc- 
ceeded in  the  suit.    Scott  v.  T^orp^  1 . 

S.  Both  parties  being  considered  in  the  wrong,  on  a  bill  for  specific  performance,  each  one  had 
to  bear  his  own  costs,  except  the  costs  of  exception  to  themastet^s  report  of  a  good  title, 
which  the  vendee  h^  to  bear.    lb. 

3.  An  accumulation  of  costs,  arising  from  a  solicitor's  spreading  litigation  by  a  second 
suit,  while  the  first  is  pending,  and  might,  by  an  amendment  or  otherwise,  be  made 
sufficient,  will  be  disallowed ;  and,  if  paid,  must  be  refunded.  The  client's  consenting  to 
the  proceedings,  by  signature  and  oath  to  the  pleading  involved,  does  not  debar  him 
from  questioning  its  propriety.    De  Rose  v.  Fay,  40. 

4.  Trust  deed  set  aside  on  the  complaint  of  a  receiver,  as  the  court  considered  the  trustees 
so  placed  that  they  could  not  well  do  otherwise  than  defend  it;  and  yet,  as  the  fact  was 
that  they  were  not  strangers  to  the  transactions  out  of  which  it  arose,  and  accepted  the 
trust  knowingly,  they  were  decreed  to  bear  their  own  costs,  and  the  receiver  was  al- 
lowed his  costs  out  of  the  fund.    LeaviU  v.  Yates^  134. 

5.  Where  one  of  several  complainants  urges  on  a  suit  after  he  has  taken  the  benefit  of  the 
bankrupt  act  and  costs  accrue,  these  are  not  recpverablc  out  of  after  acquired  property. 
LeaviU  v.  Baldwmt  389. 


748  INDEX. 

6.  Where  aeveral  exceptions  are  taken  for  impertinence  when  one  only  should  have  co- 
vered the  matter,  the  court  will,  as  to  costs,  look  at  it  as  one  ejcception  merely.  Rei^ 
wick  v.  Mackj  380. 

7.  Where  a  complainant  files  a  judgment-creditor's  bill  and  a  relaxation  of  costs  takes  place 
in  the  court  below  whereby  the  judgment  becomes  less  than  0100,  he  will  not  be  allowed 
to  dismiss  his  bill  without  payment  of  costs  here.    Newell  v.  Bwrbankj  536. 

8.  Executors,  in  pursuing  a  debt,  made  a  person  a  party  who  they  had  a  fair  right  to  sup- 
pose held  a  claim.  The  latter  denied  holding  such  a  claim  and  yet  met  every  allega- 
tion of  the  bill,  thereby  making  a  long  answer.  On  an  application,  by  the  complai- 
nants, to  dismiss  the  bill  without  costs:  Tke  Court  restricted  such  defendant's  coats 
to  a  disclaimer  and  to  the  ordinary  costs  of  solicitor  and  counsel  fees  of  opposing  the 
motion.    Smiik  v.  Wyckoff,  543. 

9.  Although  a  complainant  filing  a  bill  of  interpleader  ordinarily  gets  his  costs,  yet  where 
he  leaves  unprotected  (by  not  making  him  a  party)  one  who  should  have  been  primarily 
protected,  e.  g.  his  accommodation  endorser,  and  compels  the  filing  of  another  bill,  he 
will  not  be  allowed  his  costs.    Palmer  v.  ElHoUy  643 . 

And  see,  Lost  Notes,  1. 

COVENANT. 

1.  A  covenant  to  extend  a  lease  which  does  not  fix  the  amount  of  rent  cannot  be  enforced 
in  equity.    BoHnson  v.  KetUetas^  67. 

9.  A  covenant  to  renew  a  lease  at  a  certain  rent,  without  stating  what  covenants  the  new 
lease  should  contain,  does  not  carry  any  of  the  old  covenants  with  it.  Therefore, 
although  an  old  lease  contained  a  provision  that  the  tenant  should  pay  taxes  and  as- 
sessments, yet,  as  the  lessor  merely  covenanted  to  make  a  new  lease  at  a  given  rent  and 
said  nothing  about  covenants :  Heldj  that  he  must  give  such  new  lease,  exclusive  of  a 
covenant,  on  the  part  of  the  tenant,  to  pay  taxes  and  assessments.     WiUis  v.  Astor,  594. 

CROTON  WATER.     See,  River,  Riparian  Owner,  1,  2,  3,  4,  5,  6. 


D 

DAMAGES. 

1.  Items  of  damage  allowed  on  a  bond  given  under  the  31st  rule,  on  granting  an  injunc- 
tion to  restrain  the  sale  of  mortgaged  premises.    Edwards  v.  Bodine,  292. 

3.  Appraisers  appointed  to  assess  damages  to  the  riparian  owner  arising  from  the  diversion 
of  the  water  of  the  river,  should  allow  to  a  tenant  of  a  mill  (under  such  owner)  the 
damages  be  will  sustain.     Water  C(mmissi4fners  v.  Van  Cortlandt,  545. 

3.  Mode,  recommended  by  the  court,  of  assessing  damages  in  favor  of  owners  of  unequal 
shares  in  different  pieces  of  land  and  others  on  account  of  the  diversion  of  water  of  a 
river.    lb, 

4.  Where  the  main  body  of  water  in  a  river  has  been  controlled  by  a  dam  and  turned  and 
used  by  a  mill  for  forty  years  and  the  dam  and  mill  were  maintained  without  objection, 
a  perpetual  right  in  such  use  of  the  water  is  thereby  gained ;  u  nless  a  qualified  right  aa 
to  time  is  insisted  on  and  proved  by  the  party  who  attempu  to  narrow  it  Even  twenty 
years  of  such  enjoyment  would  presuAe  a  grant.   lb. 
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ft.  The  principles  applicable  to  the  use  of  river  water,  as  stated  by  the  court  in  WrigJU  v. 
Hinoardf  1  Sim.  d&  S.  190,  recognized  as  in  force  here.    Id, 

DEBTOR  AND  CREDITOR. 

1.  On  the  5th  of  April,  1803,  Charles  H.  executed  bonds  to  Henry  and  Newberry  H.,  for 
$375,  and  $150  payable,  on  the  death  of  their  mother  Martha,  to  them  or  if  either  died 
without  issue,  to  the  survivor  or  his  heirs.    Charles  H.  died  and  among  his  papers  was 
foand  the  note  of  Henry  H.,  for  S310,  dated  3d  October  1818,  and  his  draft  of  the  same 
date  on  Charles  H.,  in  favor  of  Newberry  H.,  for  S300,  inclosed  in  a  memorandum 
written  by  Charles,  dated  3d  January,  1829,  showing  $548  due,  "  and  to  be  taken  by 
agreement  from  the  bonds."    Newberry  H.  died  insolvent,  indebted  to  Charles ;  but,  by 
his  death,  the  bonds  became  the  sole  property  of  Henry  H.    In  1818  Henry  H.  left  this 
state  for  Baltimore,  ^d  business  and  failed  there  in  1839 ;  took  the  benefit  of  an  insolvent 
act  in  the  Baltimore  County  Court ;  but  did  not  insert  these  bonds  amongst  his  assets. 
Martha  was  not  then  dead,  but  died  soon  afterwards.     Shortly  after  taking  the  benefit  of 
such  act,  Henry  H.  came  again  to  this  state  and  sued  the  administrator  with  the  will 
annexed  of  Charies  H.  on  the  bonds,  who,  believing  that  Henry  H.  would  plead  the 
statute  of  limitations  to  any  set-ofi'  founded  on  the  note  and  draft  and  not  knowing  that 
the  former  had  gone  into  insolvency  in  Baltimore,  allowed  judgment  to  go  by  default. 
But  having  now  got  knowledge  of  such  insolvency  proceedings,  he  filed  a  bill  to  restrain 
Henry  and  to  have  the  judgments  satisfied  and  cancelled.    TAe  couH  decreed  it  to  be  a 
fair  conclusion  that  Henry,  when  he  took  the  benefit  of  the  act,  considered  the  bonds  paid 
and  extinguished  by  his  indebtedness  on  the  note  and  draft  (which,  with  interest,  amount- 
ed to  more  than  the  bond ;)  that  the  statute  of  limitations,  owing  to  his  absence,  would 
not  have  availed  him ;  that  it  was  equitable  to  remember  how  an  administrator  had 
to  act  from  the  information  of  others  in  obtaining  facts  for  defence ;  and  that  the  com- 
plainant, administrator,  was  within  the  exception  of  the  statute  against  relief  from  judg- 
ments.   Decree  as  prayed  for,  with  costs.    Hewlett  v.  Hewlett^  7. 
3.  Where  an  assignment  for  creditors  is  had,  and  the  assignees  let  furniture  (embraced  by 
it)  on  a  rental  to  one  of  the  assignors,  until  a  favorable  time  for  sale,  the  assignment 
will  be  void  as  to  this,  for  want  of  a  change  of  possession.   Detoey  v.  Adams,  31. 

3.  Although  a  deed  or  assignment  is  set  aside  by  a  decree  obtained  in  a  judgment  creditor's 
«uit,  still  it  should  be  limited  to  the  rights  of  such  judgment  creditor  and,  therefore,  an- 
other judgment  creditor  does  not,  necessarily,  get  a  benefit  thereby.  DavU  v.  Per- 
ri%e,  63. 

4.  Where  a  judgment  debtor  filed  a  bill,  on  his  own  behalf  only,  against  his  debtors  and 
their  assignees,  complaining  principally  of  the  latter  in  allowing  the  debtors  to  be  their 
agents  and  receive  large  compensation  and  did  not  amend,  so  as  to  go  against  the  as- 
signment itself  until  long  afterwards,  when  the  property  had  been  distributed,  and  brought 
his  cause  to  a  hearing  on  bill  and  answer  when  he  might,  by  expedition  and  replication, 
have  made  a  sufficient  case :  his  bill  was  dismissed,  but  without  costs.  Reditumd  v. 
WempU,  331.  • 

5.  If  an  assignee  to  pay  debts  allows  the  debtor  to  act  as  his  agent  and  receive  large  com- 
pensation therefor,  he  will  have  to  account  for  the  amount  to  creditors,  on  a  bill  filed  in 
behalf  of  all  of  them.    lb, 

6.  A  defendant  in  a  bill  filed  by  a  judgment-creditor  cannot  be  cdtnpelled  to  discover  pro- 
perty to  a  later  date  than  the  filing  of  the  bill  If  a  discovery  to  a  later  date  is  requi- 
red, a  supplemental  bill  should  be  filed.    Cfregory  t.  Valentine,  383. 

7.  Where  a  complainant  claims  to  make  the  remainder  in  fee  of  an  estate,  rested  in  infants, 
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liable  for  a  debt  accruing  for  professional  services  performed  in  relation  to-the  rights  of 
the  father  and  mother  in  sach  estate,  it  is  necessary,  for  his  success,  that  he  should  affirm- 
atively show  the  debt  in  question  was  contracted  for  the  preservation  of  the  inheritance 
of  the  children  or  for  its  permanent  improvement.  And  where  this  is  not  shown  on 
the  hearing,  the  court  will  not  indulge  him  with  a  reference  to  a  master  to  inquire  how 
far  his  services  contributed  to  preserve  and  benefit  the  inheritance,  so  that  a  portion, 
at  least,  of  the  debt  might  be  charged  thereon.     Warner  v.  Hoffinan^  381. 

8.  In  a  creditors  suit,  although  there  may  have  been  a  decree,  the  neglect  or  omission 
of  one  will  not  preclude  his  right  to  be  afterwards  let  in,  provided  the  other  creditors 
are  placed  in  no  worse  position  or  put  to  additional  expense.    lb. 

9.  Where  different  judgment  creditors  file  their  bills  on  the  same  day,  he  who  first  gets 
his  pleading*  on  file  has  priority  of  payment.    Safford  v.  VouglaSj  537. 

10.  A  judgment  creditor,  who  proves  his  debt  in  bankruptcy  in  order  to  oppose  the  bank- 
rupt's discharge  and  not  with  a  view  to  a  dividend  and  succeeds  in  his  opposition,  can- 
not afterwards  pursue  the  bankrupt  and  his  property  through  a  creditor's  bill.  All  the 
property  becomes  vested,  on  the  first  application  of  the  bankrupt,  in  the  provisional  as- 
signee and  the  proof  of  debt  is*  an  election  to  come  in  and  the  judgment  is  thereby  sur- 
rendered— and  dividends  only  can  be  received.    Haztun  v.  Corscj  585. 

11.  It  would  seem,  that  a  quarter's  salary  due  to  a  defendant  on  a  certain  day  can  be  secured 
under  a  judgment  creditor's  bill  filed  on  that  day,  notwithstanding  the  defendant,  a  few 
days  before,  had  filed  his  petition  in  bankruptcy.  But,  however  this  may  be,  he,  himself, 
cannot  take  the  point  by  a  plea — it  is  the  province  of  his  assignee.    Smiih  v. ,  653. 

13.  Where,  on  a  dissolution  of  copartnership,  one  partner  assigns  all  his  rights  in  its 
stock  and  properties  to  the  other  and  the  latter  covenants  to  apply  such  stock  and  pro- 
perties to  the  debts  of  the  firm,  its  creditors  may  follow  it  for  that  purpose,  notwithstand- 
ing the  receiving  partner  makes  divers  transfers  of  it  in  fraud  of  the  creditors  and  even 
though  both  parties  are  applicants  under  the  bankrupt  law.  The  effects  become  a  trust 
fund  for  the  creditors  under  the  covenant.     Wildes  v.  Chapman^  6€9. 

And  see,  Stale  Demand,  1. 

DEED. 

1.  Certificate  of  acknowledgment,  signed  by  a  master  in  chancery,  upon  a  deed  dated  29th 
May,  1790,  executed  by  a  married  woman  of  her  estate  showed,  on  a  private  examination, 
that  she  "  acknowledged  she  executed  the  same  without  any  fear,  threat,  or  compulsion 
of  her  husband.'*  The  statute  of  1788  declared,  that  no  estate  of  VifeiM  covert  should  pass 
without  a  previous  acknowledgment  by  her  on  a  private  examination,  &c.,  that  she  exe- 
cuted such  deed  freely,  without  any  fear  or  compulsion  of  her  husband.  Hdd^  in  the 
absence  of  proof  of  fear,  threat,  or  compulsion,  that  there  was  a  substantial  compliance 
with  the  statute  and  that  the  certificate  was  to  be  presumed  sufficient.  Meriam  v.  Bar- 
seUf  70. 

S.  Although  a  bill  iii  partition  states  that  certain  property  belongs  to  husband  and  wife,  and 
the  decree  follows  the  bill,  yet,  as  an  accounting  was  connected  with  the  suit  which  jus- 
tified the  making  of  both  of  them  parties,  it  was  not  to  be  considered  that  these  statements 
created  an  estoppel  as  to  the  real  rights  of  these  parties,  and  that  the  husband  al(me  might, 
notwithstanding,  be  seked  of  a  fee.    lb. 

3.  A  wife  may,  without  the  intervention  of  a  court,  convey  away  her  estate  to  a  stronger  or 
to  her  husband  by  circuity ;  but  chancery  will  scrutinize  the  act  closely,  to  see  that  «he  Jibs 
not  been  circumvented,  coerced,  defrauded  or  unduly  influenced.    Jb, 
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4.  On  the  9Qth  May,  1790,  htwband  and  wife,  for  a  nominal  coniideration,  conveyed  the 
estate  of  the  wife  to  Q.  F.,  who,  by  deed  dated  the  next  day,  also  for  a  nominal  coneide- 
ration,  conveyed  the  property  to  the  husband  in  fee.  Deed  recorded.  Afterwards  the 
husband  alone  made  long  leases,  still  living  in  harmony  with  his  wife,  and  she,  with 
others,  executed  certain  articles  dated  in  Feb.  1809,  in  which  there  was  a  recital  and  de- 
claration recognizing  the  fee  in  the  husband  *,  there  was  nothing  to  show  but  the  act  was  a 
free  will  offering  by  tlie  wife ;  the  transaction  had  been  suffered  to  stand  for  about  forty- 
five  year^onquestioned  and  undisturbed  j  and  both  husband  and  wife  were  dead :  Hddf 
a  valid  deed.    Jb, 

5.  Parties  were  recognized  by  the  court  as  man  and  wife«  although  no  marriage  ceremony 
had  Uken  place,  from  their  having  co-habited  together  for  years,  and  being  considered 
as  such  by  their  acquaintances,  and  also  from  having  both  executed  a  deed,  in  which  the 
woman  was  described  as  wife.    Hicks  v.  Cockraut  107. 

6.  Although  the  effect  of  a  deed  of  real  estate  to  husband  and  wife  is  to  let  the  entirety 
go  to  the  survivor,  yet  it  may,  by  express  words,  create  a  tenancy  in  common  and  that 
too  in  unequal  estates,  as,  one  to  take  a  moiety  for  life  and  the  other  in  fee.    lb. 

7.  Husbandmnd  wife  make  a  deed  to  a  party  who  reconveys  it,  '*  the  one  equal  half  part  to 
each  j"  but  it  was  coupled  with  conditions :  for  instance,  that  while  the  wife  was  to  take 
the  rents  for  life,  she  had  not  "power  to  sell  or  incumber  her  half,  and  could  dispose  of  it 
only  by  will;"  and  the  husband  was,  also,  only  to  do  so  as  to  his  moiety,  save  by  her 
consent  The  wife  died  first,  having  made  a  will ;  but  the  husband  assumed  the  owner- 
ship of  the  whole  and  devised  it  to  his  second  wife  and  to  his  son  by  her.  Beld^  that  the 
restrictions  grafted  on  the  fee  were  not  void,  that  the  husband  had  bound  himself  thereby 
and  so  relinquished  his  right  to  the  wife's  moiety ;  and  also,  that  the  will  made  by  her 
would  be  looked  upon  in  the  nature  of  a  valid  appointment  which  her  heir  could  not 
set  aside  and  in  relation  to  which  the  second  wife  and  the  son  had,  certainly,  no  right  or 
claim.    lb. 

8.  Where  a  trust  deed,  made  by  a  banking  association  with  a  view  to  protect  the  holders  of 
its  certificates,  is  set  aside,  a  holder  who  was  induced  to  take  some  of  them  and  give  up 
bonds  and  mortgages  which  the  association  had  before  transferred  to  him  as  security  for 
indebtedness,  and  this  was  done  at  the  request  and  upon  the  earnest  assurance  of  the  asso- 
ciation of  the  validity  of  such  trust-deed  and  certificates,  and  an  opinion  of  eomisel  was 
shown  by  way  of  further  inducement.  Heldj  that  the  holder  was,  through  his  answer, 
entitled  to  have  the  bonds  and  mortgages  restored  to  him  without  the  necessity  to  file  a 
cross-bill.    LeaviU  v.  YaUs^  134. 

9.  Trustees  of  an  invalid  trust,  who  reasonably  defended  it  but  who  were  cognizant  of  all 
the  transactions  out  of  which  its  invalidity  arose,  decreed  to  bear  their  own  costs.    lb, 

10.  Trust-deed  set  aside  on  the  complaint  of  a  receiver :  as  the  court  considered  the  trus- 
tees so  placed  that  they  could  not  well  do  otherwise  than  defend  it,  and  yet,  as  the  fact 
was  that  they  were  not  strangers  to  the  transactions  out  of  which  it  arose  and  accepted 
the  trust  knowingly,  they  were  decreed  to  bear  their  own  costs ;  and  the  receiver  was 
allowed  his  costs  out  of  the  fund.    lb. 

11.  A  deed,  free  from  fraud  and  made  with  a  view  to  effect  a  family  settlement,  although 
voluntary,  will  be  upheld  in  chancery— public  policy  and  the  peace  of  families  encoiv> 
rages  it.     Cruger  v.  Douglas,  433. 

13.  Deed  of  the  5th  of  October  1831,  executed  by  husband  and  wife  in  consideratian  of  the 
grantee,  who  was  the  wife's  mother,  releasing  dower  in  the  daughter's  land.  It  had 
been  acknowledged  and  left  in  possession  of  the  daughter  for  the  mother.  After  te  death 
of  the  daughter's  husband,  the  deed  Was  found  mutilated  by  having  had  the  signatures 
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of  the  grantors  and  subscribing  witnesses  cnt  out.  After  this  (on  the  17th  of  Jaanaiy 
1845)  it  was  recoHed :  7%e  court  held,  that  it  was  to  be  taken  as  an  executed  and  deli- 
vered deed ;  but  that  as  the  grantors  continued  in  possession  exercising  all  acts  of  owner- 
ship, the  grantee  was  affected  by  subsequent  instruments  and  that  an  after  mortgage  by 
this  husband  apd  wife,  recorded  before  the  mutilated  deed  got  upon  the  record,  had  a 
preference.    Frost  v.  Peacock,  678. 

13.  An  exception  in  a  deed  is  that  which  is  severable  from  the  thing  granted.  An  in- 
separable incident  does  not  amount  to  an  exception.    Maynard  v.  Maynafd,7ll. 

14.  It  does  not  amount  to  a  reservation  where  a  benefit  is  given  in  a  deed  to  persons  not 
parties  to  it  and  having  no  legal  title  and  where  nothing  is  reserved  to  the  grantor.  But 
there  is  an  intetUion,  to  which  the  court  will  give  effect  according  to  the  intent  which 
is  to  be  gathered  from  the  whole  instrument.    Jb. 

15.  He  who  takes  under  a  deed  must  perform  all  its  express  and  implied  conditions.  His 
election  precludes  objection  and  becomes  matter  of  estoppel  in  pais.    lb, 

16.  Deed  of  grant  of  a  farm  to  a  son  in  fee :  "  excepting  and  reserving  to  my  three  daughters 
H.f  E,  and  R.  a  right  of  living  on  the  said  before  mentioned  premises  as  heretofore,  so  long 
as  they  shall  respectively  remain  single"  It  appeared  that  prior  to  and  when^he  deed  was 
executed,  the  daughters  lived  with  their  father  and  were  supported  with  the  rest  of  his 
family  on  the  farm  and  they  so  remained  with  the  son  (their  brother,  the  grantee)  until 
his  death  and  they  were  still  on  the  farm.  In  a  partition  suit,  the  question  was  as  to  the 
extent  of  their  right  or  estate  1  Held,  that  the  clause  implied  not  only  the  mere  being 
upon  the  premises  but  also  subsistence,  the  means  of  living — a  home.  And  the  court 
pointed  out  how  it  could  be  provided  for  in  a  decree  for  sale  and  partition,    i^. 

DIRECTOR. 

I.  Directors  of  a  company  are  but  agents  for  the  benefit  of  others.     Leavitt  v.  Yates,  134. 

DIVORCE. 

1.  No  decree  can  be  had  in  a  divorce  suit  where  the  only  acts  proved  have  occurred  hot 
within  the  period  alleged  in  the  bill,  but  after  it  was  filed.    Ferrier  v.  Ferrier,  296. 

S.  The  fact  of  non-cohabitation,  in  a  divorce  case,  i»  not  sufiiciently  proved  by  a  witness 
merely  deposing  that  the  parties  (since  separation)  had  not  resided  together  "  to  the  best 
of  deponent's  knowledge  and  belief."  The  persons  with  whom  the  wife  has  resided  had 
better  prove  the  fact.     T\imey  v.  7Vr»€y,  566. 

3.  Nor  will  a  divorce  be  granted  on  the  unsupported  testimony  of  abandoned  women.    3. 

4.  On  an  application  for  a  new  trial  of  a  feigned  issue  in  a  divorce  suit,  the  affidavits 
brought  before  the  court  on  both  sides  are  to  be  taken  together  to  ascertain  whether  there 
is  a  ground  for  disturbing  the  verdict  within  any  principles  governing  courts  on  the  grant- 
ing new  trials  in  such  cases ;  and  if  not,  then  the  only  consideration  for  the  court  is, 
whether  the  judge,  on  the  trial,  erred  in  admitting  or  rejecting  testimony  or  in  giving  any 
directions  or  in  any  law  points  whereby  injustice  has  been  done.  Van  Cori  v.  Va» 
CM,  620. 

5.  Although  witnesses,  on  a  feigned  issue,  have  been  examined  to  matter  foreign  to  the 
issue  and  they  have  been  excepted  to,  yet  if  no  use  is  afterwards  made  of  their  testi- 
mony, it  is  to  be  prestuned  that  it  has  not  influenced  the  jury  and  will  not  be  ground 
to  disturb  the  verdict    lb. 

6.  Where  a  witness  has  been  examined  and  cross-examined,  it  is  in  die  discretion  of  the 
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judge  to  permit  the  cross-examination  to  be  resumed.   The  refiisal  is  not  a  gromid  for  a 
new  trial,  unless  the  defendant  can  show  he  has  lost  the  benefit  of  material  disclosure.  B, 

7.  On  a  feigned  issue  in  an  adulter^  case,  the  husband  of  the  woman  with  whom  the  defen- 
dant is  charged  to  have  had  connection  is  a  competent  witness.    lb. 

8.  After  the  eyidence  of  a  woman,  alleged  to  have  been  the  adulteress,  was  through,  other 
witnesses  were  brought  to  prove  her  conversations  and  declarations  touching  some  of 

-  the  matters  she  had  been  examined  about  and  involving  her  conduct  and  that  of  the  de- 
fendant charged  with  the  adultery:  Held,  that  their  introduction  was  not  improper,    lb, 

DOWER. 

1.  Where  a  wife  joins  with  a  husband  in  a  mortgage  of  his  lands  and  he  dies  after  sale 
in  foreclosure  and  after  confirmation  of  the  report  of  such  sale,  she  will  not  be  entitled 
to  any  amount  by  way  of  dower  out  of  any  balance  of  the  avails  of  the  sale.  FroU  v. 
Peacock,  678. 

X! 

EaUITY. 

1 .  Equity  ascertains  object  and  design.  It  looks  for  substance,  rather  than  at  form.  Where 
words  admit  of  dififerent  meaning,  it  grasps  at  that  which  upholds,  not  that  which  de- 
stroys.   Cruger  v.  DougUUj  433. 

ESTOPPEL. 

1.  Although  a  bill  in  partition  states  (hat  certain  property  belongs  to  husband  and  wife,  and 
the  decree  follows  the  bill,  yet,  as  an  accounting  was  connected  with  the  suit  which 
justified  the  making  of  both  of  them  parties,  it  was  not  to  be  considered  that  these  statei* 
ments  created  an  estoppel  as  to  the  real  rights  of  these  parties  and  that  the  husband  alone 
might,  notwithstanding,  be  seized  of  a  fee.    Meriam  v.  Homen,  70. 

EVIDENCE.    WITNESS. 

1.    An  important  exhibit  or  document,  not  read  but  marked  before  an  examiner,  and  not 
used  on  the  hearing,  was  brought  in  afterwards  before  a  master  on  a  reference  as  to 
title,  and  admitted  as  evidence  by  the  court.    ScoU  v.  Thtyrp,  1.  • 
.2.  In  matters  of  account  before  a  master,  the  defendant's  answer  (on  oath)  is  evidence  so 
far  as  it  is  responsive  to  the  complainant's  bill.    DeMoU  v.  Benson^  2D7. 

3.  Where  a  mortgage  is  given  professedly  for  an  account  which  had  yet  to  be  adjusted 
and  the  mortgagor,  by  his  answer,  showed  that  he  had  repeatedly  attempted  to  obUun  a 
settlement  without  effect  and  denied  that  any  thing  like  the  amount  claimed  is  due  it  is 
incumbent  on  the  mortgagee  to  produce  accounts  and  evidence  to  make  out  the  amount.  Jb. 

4.  The  staleness  of  a  known  demand  creates  a  suspicion  against  it.  Where  a  principal 
wimess  has  promoted  a  stale  claim  (eleven  years  old)  and  his  hostility  to  the  defendant  is 
apparent,  his  testimony  will  be  far  outweighed  by  an  answer  fairly  responsive  to  the 
bill,    put  V.  BaucKaud,  30. 

5.  Although  persons  are  alleged  to  have  joined  in  conspiring  to  obtain  the  execution  of  a 
deed,  yet  (not  being  parties)  they  are  competent  witnesses.    Cruger  v.  Douglas,  433. 

6.  Assessors,  acting  under  statute  or  by  direction  of  a  court  to  ascertain  and  report  da- 
mages due  to  owners  on  account  of  the  diversion  of  water,  act  properly  in  hearing  cvi- 
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dence  of  prescription  and  grant,  the  better  to  ascertain  riglits  and  apportion  accordingly. 
Water  Commissioners  and  Van  Cortlandtf  545. 

7.  On  an  application  for  a  new  trial  of  a  feigned  issue  in  a  divoree  suit,  the  affidarits 
brought  before  the  court  on  both  sides  are  to  be  taken  together  to  ascertain  whether 
there  is  a  ground  for  disturbing  the  verdict  within  any  principles  governing  courts 
OIL  the  granting  new  trials  in  such  cases ;  and  if  not,  then  the  only  consideration  for  the 
court  is,  whether  the  judge,  on  the  trial,  erred  in  admitting  or  rejecting  testimony  or 
in  giving  any  directions  or  in  any  law  points  whereby  injustice  has  been  done.  Van 
Cort  V.  Van  Cart,  621. 

8w  Although  witnesses,  on  a  feigned  issue,  have  been  examined  to  matter  foreign  to  the 
issue  and  they  have  been  excepted  to,  yet  if  no  use  is  afterwards  made  of  their  testi- 
mony, it  is  to  be  presumed  that  it  has  not  influenced  the  jury  and  will  not  be  ground 
to  disturb  the  verdict.    Xb, 

9.  Where  a  witness  has  been  examined  and  cross-examined,  it  is  in  the  discretion  of  the 
judge  to  permit  the  cross-examination  to  be  resumed.  The  refusal  is  not  a  ground  for  a 
new  trial,  unless  the  defendant  can  show  he  has  lost  the  benefit  of  material  disclo- 
sure,   lb. 

10.  On  a  feigned  issue  in  an  adultery  case,  the  husband  of  the  woman  with  whom  the  de- 
fendant is  charged  to  have  had  connection  is  a  competent  witness,    lb. 

11.  After  the  evidence  of  a  woman,  alleged  to  have  been  the  adulteress,  was  through, 
other  witnesses  were  brought  to  prove  her  conversations  and  declarations  touching 
some  of  the  matters  she  had  been  examined  about  and  involving  her  conduct  and  that 
of  the  defendant  charged  with  the  adultery :  Beld^  that  their  introduction  was  not  impro- 
per,   lb, 

EXECUTOR  AND  ADMINISTRATOR. 

1.  Elzecutors  of  a  will  of  real  and  personal  property  had  filed  no  inventory  in  New 
York,  where  part  of  the  personalty  was,  and  one  of  ihem  was  controlling  the  estate, 
and  a  wasting  of  it  was  alleged,  while  their  pecuniary  inability  was  stated,  and  it  was 
suggested  that  coercive  steps  were  about  to  be  taken  in  the  surrogate's  office,  (where  they 
had,  however,  lately  given  bond  on  application  of  the  present  complainant,)  and  the  bill 
prayed  that  the  executors  be  enjoined  and  also  suspended,  and  a  receiver  appointed. 
THe  court  held^  that  the  surrogate  had  full  power  in  the  premises,  and  there  were  not 
such  special  circumstances  as  made  it  necessary  for  this  court  to  interfere  on  the  ground 
of  having  concurrent  jurisdiction.  Preliminary  injunction  dissolved.  Whitney  v. 
Monro,  5. 

8.  Commissions,  in  the  two-fold  capacity  of  executors  and  trustee,  not  allowed.    BoUe^ 

V.  S.  C,  284. 
8.  It  would  seem,  that  where  there  is  no  direct  and  pointed  allegation  of  misconduct  in  the  biU 
against  executors  lending  money  upon  insufficient  security  or  contrary  to  the  directions 
of  the  wilt,  they  will  not  be  held  personally  liable  on  a  reference  to  account  where  a 
loan  has  been  made  on  personal  security.    lb. 

4.  Where  a  beneficiary  under  a  will  had  liberty  to  draw  out  a  specified  sum,  but  passively 
chooses  to  let  it  remain  undemanded  in  the  executor's  hands,  such  beneficiary  cannot, 
afterwards,  claim  interest  upon  it.    lb. 

5.  Equity  can  control  foreign  executors  and  administrators  where  failure  of  justice  or  a 
hopeless  remedy  might  otherwise  occur,  but  it  will  not  ordinarily  sustain  suits  against 
them  (where  they  have  not  taken  out  letters  in  this  state.)    Brown  v.  Brown,  343. 
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6u  BUI  for  an  aceoimt  and  to  Mcnre  assets  was  filed  hy  a  residuary  devisee  and  legatee 
rending  vithin  the  jurisdiction  against  executors  casually  here  but  whose  residence 
was  in  another  state,  where  the  will  had  been  only  proved  and  the  testator  had  died.  Al- 
though the  principal  part  of  the  property  was  in  that  other  state,  there  was  some  within 
New  York ;  yet  there  were  no  special  circumstances  in  the  case.  Demurrer  interposed ; 
and  allowed,    ib. 

7.  The  R.  S.  which  require  an  executor  to  elect  between  a  legacy  given  for  services  and 
compensation  allowed  by  statute,  do  not  act  retrospectively;  and  an  executor  under 
a  will  proved  before  1830,  is  entitled  to  both.    AspinwaU  v.  PtmU^  410. 

8.  H.  Z.,  by  his  will,  gave  the  rents  and  profits  of  his  real  and  personal  estate  to  his  wife 
for  life,  if  she  remained  his  widow ;  but  if  not,  then,  he  authorized  and  empowered  his 
executors  to  let,  sell  or  dispose  of  his  real  estate  or  such  portion  as  the  major  part  of  them 
should  think  proper  in  their  discretion  and  make  and  execute  conveyances;  and  in  case 
his  executors  should  judge  it  necessary  to  sell  and  dispose  of  such  real  estate  or  any 
part  of  it,  then,  to  place  the  nett  proceeds  at  interest  and  such  interest  to  be*paid  to  his 
wife  for  life.  After  her  death,  the  then  remaining  part  of  his  estate,  real  and  personal, 
was  to  be  converted  into  cash  and  placed  out  at  interest  for  the  benefit  of  his  son  J.  H. 
Z.  and  the  interest  given  to  him  during  life.  And  after  wife's  death,  he  gave  and  de- 
vised his  estate  to  the  children  of  his  said  son.  The  son  died  before  the  widow,  leaving 
two  children;  and  the  widow  married  again  and  then  died.  The  executors  had  not 
sold  the  real  estate,  but  leased  it  during  the  widow's  life ;  Held^  that  the  executors  had 
a  naked  discretionary  power,  which  they  used  by  so  leasing  during  the  widow's  life ; 
and  as  the  son  died  in  her  life  time,  their  power  ended  with  her  death :  and  that  which 
was  real  estate  went,  as  such,  to  the  son's  children  and  was  not,  then,  to  be  considered 
as  if  converted  into  personalty.    Slocum  v.  Slocum^  613. 

9.  Executors  were  called  to  account  in  a  surrogate's  office  by  a  widow  of  the  testator  hav- 
ing a  present  interest  and  acting  on  behalf  of  infant  children ;  and  at  the  time  of  bringing 
in  their  accounts  they  got  a  citation  for  creditors  to  attend  a  final  settlement:  Held, 
that— although  this  was  going  beyond  the  original  application— the  widow  and  credi- 
tors  would  be  bound  by  it,  but  not  the  children,  as  there  was  not  to  be  a  distribution 
until  they  came  of  age.    Bogart  v.  Van  Velsor^  719. 

10.  Even  where  executors  loan  on  real  estate,  they  must  use  care  as  to  title  and  ascertain 
that  the  value  is  such  as  will,  in  all  probability,  be  an  adequate  security  for  repayment 
whenever  the  money  shall  be  called  in.    lb, 

11.  Criterion  of  value  for  executors  in  loaning  on  real  estate  is  the  estimate  of  men  of 
ordinary  prudence  Tiiio  would  deem  it  safe  to  make  a  like  loan  with  their  own  mo- 
ney,   lb. 

12.  Testimony  of  conversations  which  happened  several  years  ago  is  to  be  received  with 
great  caution ;  and  especially  when  it  comes  from  witnesses  nearly  related  to  a  party  in 

interest.    B. 

13.  Good  faith  and  honest  intentions  will  not  protect  men  in  the  performance  of  a  trust 
when  they  depart  from  prudential  rules  which  the  experience  of  others  in  similar 
transactions  have  approved  as  the  only  safe  guides.    lb. 

14.  A  bill  gave  C.  F.  two-thirds  of  a  farm  and  left  to  executors  the  remaining  one-thiid  on 
a  trust,  subject  to  a  widow's  life  estate ;  and  directed  C.  P.  and  the  executors  to  pay  S. 
P.  a  legacy  of  $800  (and  two  small  legacies)  in  proportion  to  the  shares  of  land  devised. 
Also,  that  if  C.  P.  neglected  to  pay  his  proportion,  the  executors  were  to  sell  sufficient 
to  pay.  And  there  was  a  provision  for  partition  on  the  mutual  consent  of  widow,  exe- 
cutors and  devisees.    The  partition  took  place  j  and  C.  P.,  at  the  instance  of  the  acting 
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ezecator,  gave  his  bond  and  mortgage  (to  such  executor)  on  the  tvo-diiids  of  land  tet 
apart  to  him,  to  secure  as  veil  the  widow  her  share  of  the  life  estate  as  the  proportioQ 
of  legacies  payable  by  him  to  the  next  of  kin  of  S.  F.  (the  legatee,  who  had  died). 
AAer  this,  the  widow  died ;  and,  then,  C.  F.  paid  the  execator  his  proportion  of  the  lega- 
cies and  the  mortgage  was  cancelled.  At  this  time  there  was  no  legal  representative  of 
8.  F. ;  and  his  only  child  and  next  of  kin  was  a  minor.  The  executor  became  insolvent 
and  the  legacy  was  lost.  Held,  that  it  was  competent  for  the  executor  to  take  the  bond 
and  mortgage ;  and  that  the  payment  to  him  under  them  was  sufficient  payment  by  C. 
F.,  of  his  proportion  of  the  legacies.  F'rost  v.  F^ost,  733. 
15.  Also  hddy  as  the  present  action,  by  S.  F.'s  next  of  kin,  for  such  proportion  of  the  le- 
gacy of  SBOO,  was  not  commenced  by  the  legatee's  next  of  kin  until  six  years  after  the 
death  of  the  widow  of  the  testator  or  of  the  grant  of  any  administration  to  S.  F.'s  widow 
or  of  the  coming  of  age  of  such  next  of  kin,  that  the  statute  of  limitations  applied.    lb. 

And  see,  CIuia  Timet,  1. 

F 

FEIGNED  ISSUE.    See,  Evidence,  7,  8,  9, 10, 11. 

FRAUD. 

1*  A  clerk  of  a  bank,  through  fraud  using  the  borrowed  check  of  a  firm,  whose  account  (in 
that  way  overdrawn)  was  more  particularly  under  his  own  supervision,  withdrew  money 
from  the  bank  and  deposited  it  to  his  own  account  in  another  bank  and  bought  stock  with 
it  and  caused  such  stock  to  be  placed  in  the  name  of  his  sisters  without  consideration : 
Bddf  that  the  sisters  were  to  be  construed  as  trustees  for  the  bank  defrauded.  Bank  of 
America  v.  PoUock,  215. 

fL  Radcliir,  in  1812,  bought  and  had  land  conveyed  to  him  by  Van  Benthnysen  and  gave  a 
mortgage  back ;  but  did  not  know  of  two  j  udgments  against  the  latter.  On  the  2 1st  Janu- 
ary 1821,  the  attorney  of  Van  Benthuysen  sold  the  land  under  the  power  in  the  mort- 
gage without  any  notice,  request  or  demand  and  on  the  usual  advertisement ;  and  bought 
in  his  own  name.  RadcUff,  hearing  of  the  sale^  went  to  Van  Benthuysen,  who  consent- 
ed to  waive  the  sale  or  to  allow  full  value  on  a  settlement.  The  attorney,  by  pretence, 
strengthened  his  title  by  a  deed  of  the  power  of  sale  from  Van  Benthuysen ;  and,  at  last, 
insisted  on  ownership.  Soon  after  the  sale,  the  attorney  obtained  control  of  the  two  judg- 
ments and  sold  the  land  and  again  bought  in  his  own  name,  without  notice  or  knowledge 
of  Raddiff;  but  the  attorney,  as  well  as  Van  Benthuysen,  afterwards  declared  that  no 
advantage  thereby  should  be  had  against  Radcliff.  In  1834  a  bill  was  filed  by  Van  Ben- 
thuysen against  the  attorney,  which  resulted  in  a  decree  and  order  against  the  attorney 
requiring  him  to  convey  to  Van  B.,  but  ariving  him  a  lien  for  any  balance  due  to  him. 
Me  conveyed  on  the  17th  day  of  January,  1839.  RadcUff  had  gone  into  possession  from 
the  first  and  so  continued  until  his  death  in  1842 ;  and  his  heirs,  the  complainants,  had 
followed  up  such  possession.  But,  now,  the  attorney  proceeded  under  the  aforesaid  de- 
cree and  order  to  sell  for  balance  and  alleged  to  be  due  from  Van  Benthuysen  (who  was 
also  dead)  and  the  attorney  had  also  put  a  mortgage  on  the  property :  JBeUt^  on  a  bill 
filed  by  the  said  heirs  of  Radcliff  to  be  quieted  in  possession — to  which  a  demurrer  was 
interposed  by  the  attorney — that  an  equity  had  arisen  on  the  original  purchase  and  cove- 
nants whereby  Radcliff  was  entitled  to  be  protected  against  the  legal  title  conveyed 
by  the  attorney  (under  the  decree)  to  Van  Benthuysen;  and  that  this  equity  arose  at 
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tke  tima  of  the  said  decree  of  the  17th  of  Jdnoary  1839,  and  as  six  yean  had  not  tnms* 
pired  since  then,  tliat  the  statate  of  limitations  did  not  apply.  RadeUffy,  RovoUyy  646. 

And  see,  Debtor  and  Creditor,  3. 
FRAUDULENT  CONVEYANCE.    See,  Statute  against  Fraudulent 

CONVETANCES.  1. 

6 

GIFT.    See,  Mill,  1. 

GRANT. 

1.  The  legislature,  making  a  grant  to  some,  may  afterwards  make  a  similar  grant  to 
others ;  bat,  without  such  latter  grant,  the  former  hare  exclusive  right  and  no  express 
prohibition  or  restraining  law  is  necessary  to  prevent  rivalry.  The  grant  implies  a  pro- 
hibition.    T^ack  V.  Bromley,  258. 

3.  It  would  seem  that  a  statutory  grant  of  fees  or  perquisites  carries  with  it  an  exclusive  right 
to  perform  the  services  that  earn  them.    lb. 

H 

HUSBAND  AND  WIFE. 

1.  Certificate  of  acknowledgment,  signed  by  a  master  in  chancery,  upon  a  deed  dated  99th 
May,  1790,  executed  by  a  married  woman  of  her  estate  showed,  on  a  private  examination, 
that  she  "  acknowledged  she  executed  the  same  without  any  fear,  threat,  or  compulsion 
of  her  husband."  The  statute  of  1 788  declared,  that  no  estate  of  a/€«w  covert  should  pass 
without  a  previous  acknowledgment  by  her  on  a  private  examination,  dw.,  that  she  exe- 
cuted such  deed  freely,  without  any  fear  or  compulsion  of  her  husband.  Held,  in  the 
absence  of  proof  of  fear,  threat,  or  compulsion,  that  there  was  a  substantial  compliance 
with  the  statute  and  that  the  certificate  was  to  be  presumed  sufficient.  Meriom  v.  /for- 
sen,  70. 

9.  Although  a  bill  in  partition  states  that  certain  property  belongs  to  husband  and  wife,  and 
the  decree  follows  the  bill,  yet,  as  an  accounting  was  connected  with  the  suit  which  jus- 
tified the  making  of  both  of  them  parties,  it  was  not  to  be  considered  that  these  statements 
created  an  estoppel  as  to  the  real  rights  of  these  parties,  and  that  the  husband  alone  might, 
notwithstanding,  be  seized  of  a  fee.    lb. 

3.  A  wife  may,  without  the  intervention  of  a  court,  convey  away  her  estate  to  a  stranger  or 
to  her  husband  by  circuity ;  but  chancery  will  scrutinize  the  act  closely,  to  see  that  she  has 
not  been  circumvented,  coerced,  defrauded  or  unduly  influenced.    lb, 

4.  On  the  98th  May,  1790,  husband  and  wife,  for  a  nominal  consideration,  conveyed  the 
estate  of  the  wife  to  G.  P.,  who,  by  deed  dated  the  next  day,  also  for  a  nominal  conside- 
ration, conveyed  the  property  to  the  husband  in  fee.  Deed  recorded.  Afterwards  the 
husband  alone  made  long  leases,  still  living  in  harmony  with  his  wife,  and  she,  with 
others,  executed  certain  articles  dated  in  Feb.  1809,  in  which  there  wai^a  recital  and  de- 
claration recognizing  the  fee  in  the  husband ;  there  was  nothing  to  show  but  the  act  was  a 
free  will  offering  by  the  wife ;  the  transaction  had  been  suffered  to  stand  for  about  forty- 
five  years  unquestioned  and  undisturbed ;  and  both  husband  and  wife  were  dead :  Hdd^ 
a  valid  deed.    lb. 

5.  Parties  were  recognized  by  the  court  as  man  and  wife,  although  no  marriage  ceremony 


net  iNDBx. 

had  taken  place,  fSrom  their  having  co-Babited  together  for  years,  and  being  considaEed 
as  such  by  their  acquaintances,  and  also  from  having  both  executed  a  deed,  in  wliich  the 
woman  was  described  as  wife.    Hicks  v.  Cochran^  107. 

6.  Although  the  effect  of  a  deed  of  real  estate  to  husband  and  wife  is  to  let  the  entirety 
go  to  the  survivor,  yet  it  may,  by  express  words,  create  a  tenancy  in  common  and  that 
too  in  unequal  estates,  as,  one  to  take  a  moiety  for  life  and  the  other  in  fee.    lb. 

7.  Husband  and  wife  make  a  deed  to  a  party  who  reconveys  it,  "  the  one  equal  half  part  to 
each ;"  but  it  was  coupled  with  conditions :  for  instance,  that  while  the  wife  was  to  take 
the  rents  for  life,  she  had  not  "power  to  sell  or  incumber  her  half,  and  could  dispose  of  it 
only  by  will;"  and  the  husband  was,  also,  only  to  do  so  as  to  his  moiety,  save  by  her 
consent.  The  wife  died  first,  having  made  a  will ;  but  the  husband  assumed  the  owner- 
ship of  the  whole  and  devised  it  to  his  second  wife  and  to  his  son  by  her.  Held,  that  the 
restrictions  grafted  on  the  fee  were  not  void,  that  the  husband  had  bound  himself  thereby 
and  so  relinquished  his  right  to  the  wife's  moiety ;  and  also,  that  the  will  made  by  her 
would  be  looked  upon  in  the  nature  of  a  valid  appointment  which  her  heir  could  not 
set  aside  and  in  relation  to  which  the  second  wife  and  the  son  had,  certainly,  no  right  or 
claim.    lb. 

6.  Where  a  bond  of  a  husband  and  a  mortgage  made  by  husband  and  wife  are  explicit  as 
to  principal  beeoming  due  in  default  of  payment  of  interest  within  a  specified  number 
of  days,  the  court  cannot  relieve  from  a  foreclosure  on  default  of  payment  of  intereft 
within  the  number  of  days  fixed,  although  the  amount  may  be  large  and  the  property 
mortgaged  belongs  to  the  wife  and  the  debt  was  the  husband's.  Nor,  on  payment  of  in- 
terest and  costs.    Hak  v.  Chuvemeur^  207. 

9.  Although,  on  a  mortgage  of  the  wife's  land  for  the  husband's  debt,  she  is  as  a  surety  and 
his  estate,  as  tenant  by  the  curtesy,  will  generally  be  decreed  to  be  sold  first,  yet,  when  the 
sale  of  it  cannot  possibly  make  the  amount  due,  the  whole  interest  of  the  husband  and 
wife  will  be  sold  together.    lb. 

10.  Where  a  husband  mortgages  his  own  property  for  his  own  debt  and,  at  the  same  time, 
the  wife  joins  her  husband  in  mortgaging  to  the  same  mortgagee  her  property  for  the 
same  debt ;  and,  afterwards,  the  mortgagee  buys  the  husband's  mortgaged  premises  and 
pays  him  the  purchase  money  (not  crediting  it  on  the  mortgage)  and  thereby  the  hus- 
band's mortgage  merges,  the  mortgagee,  in  an  attempt  to  foreclose  on  the  wife's  pro- 
perty, will  have  to  credit  the  amount  at  which  he  bought  the  husband's  property.  This 
is  held  on  the  ground,that  the  wife  is  a  surety  and  that  the  creditor  must  first  resort  to 
the  primary  fund  and  relieve  the  surety  as  far  as  possible,  and  can  do  no  act  to  impair 
the  benefit  of  substitution  without  express  consent.  And  where,  in  such  a  case,  a  mort- 
gagee (holding  two  such  mortgages,)  had — when  calculating  the  amount  of  purchase  of 
the  husband's  premises  and  otherwise  from  the  mortgages  generally — ^been  satisfied,  but 
filed  a  bill  to  foreclose  and  sell  the  wife's  property,  insisting  on  a  balance  and  that  the 
husband's  mortgage  was  merged  and  that  the  matter  of  purchase  was  not  to  be  taken 
into  account;  and  another,  after-mortgagee,  who  had  advanced  money  to  the  heir  of  the 
wife,  filed  a  cross-bill ;  it  was  kdd^  that  the  mortgagee  filing  the  foreclosure  bill  took  noth- 
ing and  should  be  dismissed,  paying  costs ;  and  that,  in  the  cross  suit,  a  sale  should  be  had 
to  satisfy  the  mortgagee  filing  such  cross-bill.     Wheelwrighi  v.  Loomer^  333. 

11.  A  grantor  gajre  a  leasehold  house  to  a  trustee,  to  receive  rents  and  apply  them  towards 
the  support  of  H.  C.  "  And  after  the  death  of  H.  C,  I  give,  grant  and  convey  the  afore- 
said house  to  my  natural  daughter,  M.  B.  M.  her  heirs  and  assigns."  Here  the  daughter 
got  a  vested  remainder  assignable  and  descendable ;  and  on  her  making  a  marriage  set- 
tlement (her  future  husband  joining)  whereby  the  property  was  secured  to  the  survivor  of 
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them,  md  the  husband  stiryived :  Hdd,  that  he  was  entitled  onder  the  settlement  and  was 
not  left  to  his  marital  rights.    In  the  matter  cfLeefe,  395. 
13.  Husband's  rights  in  a  wife's  property  stated  by  the  conit.    lb, 

13.  Equity  has  no  control  over  hosband  and  wife  where  there  is  no  canse  for  separation 
or  divorce  except  with  reference  to  property.    Cruger  v.  Douglas,  436. 

14.  Chancery  cannot  compel  cohabitation  or  a  restoration  of  conjugal  rights.    lb, 

15.  Where  a  husband,  immediately  after  marriage  and  without  consideration,  alone  exe- 
cuted an  instrument  of  settlement,  whereby  he  released  and  conveyed  to  trustees  the 
wife's  real  and  personal  estate :  *'  Ty>  hold  and  keep  both  the  principal  and  interest  thereof 
during  the  said  marriage,  exempt  from  his  debts,  contracts  or  control,  to  be  managed  and 
disposed  of  on  her  separate  orders  or  receipts  or  by  her  deeds  or  will,  so  that  she  may  enjoy 
and  dispose  of  the  same  as  it  came  from  her  parents  and  sister  or  may  hereafter  in  an/y  mofn- 
mer  accrue  to  her  in  all  respects  as  if  she  were  unm>arried ;"  and  delivered  the  same  to  such 
trustees:  Held,  that  the  instrument  was  valid;  that  the  statute  against  fraudulent  con- 
vejrances,  in  requiring  a  consideration  to  be  expressed,  does  not  control  an  instrument 
which  creates  and  passes  the  estate,  title  or  interest :  that  a  consideration  is  here  implied 
by  execution ;  and  that  a  deed  like  the  above  is  not  to  be  deemed  executoiy,  promissory 
or  as  ^  covenant  or  agreement  to  do  some  future  act.    lb. 

16.  Also,  held :  that  the  instrument  is  not  void  under  the  statute  of  uses  and  trusts :  1  R.  S. 
727  ^  25  for,  while  the  words,  "to  be  maruiged  or  disposed  of  on  her  separate  orders  or  re" 
ceipts  or  by  her  deeds  or  will,  so  thcU  she  m^y  enjoy  the  same  in  all  respects  as  if  she  were 
unmarried,"  would  seem  to  give  her  all  power  as  if  she  were  a,  feme  sole  and  the  trustees 
be  mere  nominal  parties,  yet,  when  coupled  with  the  words  (applying  to  the  trustees) 
"  to  hold  and  keep  both  the  prin/npal  and  interest  thereof  during  the  said  marriage,  4^."  a 
requirement  to  perform  active  duties  appears  and  makes  the  trust  good.    lb. 

17.  The  wife  by  a  deed  (under  the  power  in  the  above  instrument)  irrevocably  transferred 
to  her  husband  a  half  of  the  income  of  her  estate,  real  and  personal,  for  life  and  directed 
her  trustees  to  pay  it.  Held  to  be  a  valid  instrument ;  and  that  the  disabling  language 
of  the  ^  63  of  the  statute  of  uses  and  trusts  did  not  affect  it :  because,  here  is  an  appropri- 
ation only  of  the  benefits  resulting  from  the  trust  in  a  manner  compatible  with  its  object 
and  which  does  not  put  an  end  to  the  interest  of  the  beneficiary.    R. 

18.  The  fact  of  non-cohabitation,  in  a  divorce  case,  is  not  sufficiently  proved  by  a  wimess 
merely  deposing  that  the  parties  (since  separation)  had  not  resided  together  "  to  the  best 
of  deponent's  knowledge  and  belief."  The  persons  with  whom  the  wife  has  resided  had 
better  prove  the  fact.     Tumey  v.  Tourney,  566. 

19.  Nor  will  a  divorce  be  granted  on  the  unsupported  testimony  of  abandoned  women.  i&, 

I  J 

INFANT. 

1.  A  widow  who  has  a  life  estate  in  property  devised  to  her,  (while  her  hteband  is  alive) 
cannot  be  compelled  by  this  court  to  break  into  it  or  to  apply  the  same  towards  the  sup- 
port of  an  infant  child  who  will  be  entitled  in  remainder.  Nor  will  the  court  order  it 
out  of  such,  his  future  estate.    In  the  matter  of  Ryder,  328. 

3.  Where  it  is  very  doubtful  whether  executors  have  power  to  make  a  mortgage  under 
which  there  has  been  a  foreclosure  sale  and  enrolled  decree  and  the  testator,  making 
the  will,  lefl  infant  cliildren  who  had  appeared  by  a  guardian  ad  Utemf  but  the  latter 
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had  only  pat  in  a  general  answer  and  had  not  raised  any  defence  and  the  porchaser 
of  the  property  refused  to  take,  fearing  the  children's  rights :  T%e  court  allowed  the 
decree  to  be  opened  and  decree  vacated,  with  leave  for  the  infants  (one  of  whom  had 
come  of  age)  to  put  in  a  new  answer  to  set  up  the  defence  of  the  invalidity  of  the  mort- 
gage.    Curtis  V.  BaUagkj  635. 

INJUNCTION. 

1.  Although  there  may  be  a  defence  to  an  action  at  law  in  a  matter  of  usury,  yet,  a 
bill  will  hold  to  compel  the  giving  up  of  securities  left  as  collateral  security  for  the 
usurious  debt  and  an  injunction  will  be  a  consequence  to  stay  the  action.  Peters  v. 
Mortimer ^  279. 

2.  Items  of  damage  allowed  on  a  bond  given  under  the  31^^  nde^  on  granting  an  injunction 
to  restrain  the  sale  of  mortgaged  premises.    Edwards  v.  Bodine^  292. 

3.  D.  was  induced  by  the  acting  officer  of  a  company  to  buy  up  1000  shares  of  stock  and 
pledge  them  to  the  company,  they  advancing  $50,000  on  his  note  therefor.  The  com- 
pany passed  away  these  shares  as  on  their  own  account.  D.  remonstrated ;  and  they 
gave  him  up  the  note,  paid  him  a  balance  and  left  an  unascertained  amount  still  com- 
ing to  him  in  the  transaction.  Afterwards,  the  same  officer  induced  D.  to  let  the  matter, 
for  conformity,  be  reinstated  upon  their  books  and  to  give  two  large  notes  to  cover 
the  transaction,  but  not  by  way  of  indebtedness.  Besides  this  affair,  D.  and  J.  had  given 
their  joint  note  for  a  loan.  The  company  became  insolvent;  and  its  trustees  brought 
actions  against  D.  on  the  two  large  notes  and  on  the  joint  note.  He  filed  a  bill  to  restrain 
the  actions  and  for  an  injunction :  JSeld^  that  D.'s  claim  for  remaining  balance  on  the 
1000  shares  was  not  sufficiently  liquidated  to  allow  of  an  equitable  set-off;  that  the 
joint  note  could  not,  under  any  circumstances,  be  the  subject  of  set-off  against  such 
individual  claim ;  and  that  D.  had  a  defence  at  law.  Temporary  injunction  dissolved. 
Davis  V.  T%e  American  Life  Insurance  and  Trust  Co.,  308. 

4.  Where  an  injunction  is  issued  to  restrain  a  foreign  banking  company  from  proceeding 
to  foreclose  a  mortgage  given  as  security  for  their  certificates  and  there  is  a  serious 
question  as  to  the  transaction  not  being  within  the  spirit  of  the  restraining  act  against 
unauthorized  banking  and  the  circulation  of  certain  notes  or  evidence  of  debt  issued  by 
banks,  (1  R.  S.  712,)  the  court  will  not  dissolve  the  injunction  on  the  coming  in  of  the 
answer.  (The  court,  however,  in  this  case  allowed  a  cross-bill  to  be  filed  by  the  company 
to  sell  the  property  embraced  by  the  mortgage,  inasmuch  as  the  same  might,  otherwise, 
have  been  sacrificed.)    Stoney  v.  The  American  Life  Insurance  and  TVust  Company ,  332. 

5.  It  would  seemj  that  less  strictness  should  be  allowed  in  amending  a  bill  where  no  injunc- 
tion is  in  force  or  necessary  to  be  sustained.    Coster  v.  Orisujold,  364. 

6.  It  is  not  usual  for  this  court  to  grant  an  injunction  to  restrain  actions  in  the  federal  courts, 
but  leave  a  party  to  apply  there  to  stay  them  until  the  equitable  relief  is  granted  here — 
confirming  the  case  of  Schuyler  v.  Pelisner,  vol.  3, 191.    lb. 

7.  In  order  to  reinstate  an  injunction  pending  an  appeal,  a  case  must  be  made  showing 
something  like  irreparable  injury  if  not  allowed ;  but,  even  then,  the  application  should 
be  made  to  the  chancellor.    lb. 

8.  Preliminary  injunction  refused  to  stop  a  Rail  Road  Company  firom  completing  a  tunnel 
through  a  city  authorized  by  the  civil  authorities  of  the  place— on  an  allegation  of  nui. 
sance  by  an  owner  of  adjoining  property  on  the  same  line.  Hodgkinson  v.  Tike  Long 
Island  R.R.  Co.,  411. 

9.  Where  an  injunction  is  granted  and  a  receiver  is  appointed  and  no  motion  is  made  to 
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diMol7e  the  one  or  to  get  rid  of  the  latter,  an  objection  raised  at  an  after-period  of  the 
cause  against  either,  as  having  been  improperly  allowed,  will  not  be  regaxded.  Pm^  t. 
Dorr,  412. 

10.  The  court  retained  an  injunction  where,  on  the  coming  in  of  an  answer,  there  seemed 
to  be  some  equity  in  the  complainants  claim  to  have  the  fund  which  was  in  litigatioQ 
applied  as  prayed  for  which  might,  at  the  hearing,  possibly,  be  enforced.  Clark  v. 
Martm,  434. 

11.  Where  defendants,  having  a  lien  and.  the  possession  of  goods,  are  restrained  by  injunc- 
tion from  "  selling,  pledging  or  disposing  "  of  the  same :  although  the  mere  ofier  to  sell 
may  not  amount  to  an  infringement  of  the  injunction,  yet  it  might  induce  the  eqiurt  to 
appoint  a  receiver,     lyier  v.  Poppe,  430. 

12.  J.  G.  A.,  being  proprietor  of  the  bank  of  F.,  solicited  the  firm  of  M.  C.  &  A.  for  their 
drafts ;  and,  on  obtaining,  discounted  ihem,  paying  in  the  then  current  notes  of  the  bank. 
Subsequently  and  before  the  drafts  mautured  and  while  M.  C.  A  A.  still  held  the  greater 
portion  of  the  bank  notes,  the  bank  failed ;  and  J.  Q.  A.  tissigned  its  assets ;  and,  amongst 
them,  the  drafts  to  L.  H.,  in  trust  for  creditors.  L.  H.  as  holder  sued  M.  C.  A  A.  at  law 
on  their  drafts  at  maturity :  Held,  that  there  was  a  case  of  equitable  set-off  and  an  in- 
junction should  issue  to  restrain  the  action  at  law.    Md  v.  HolArook,  539. 

13.  A  defendant  is  not  to  be  punished  for  an  infringement  of  so  much  of  a  writ  <^  injunc- 
tion as  goes  further  than  the  prayer  of  the  bill.    Freeman  v.  Deming,  596. 

14.  Where  an  injunction  bill  is  filed  with  affidavits  annexed  and  an  answer  on  oath  is 
waived,  but  the  same  is  put  in  imder  oath  and  strong  affidavits  also  are  read  in  support  of 
a  motion  to  dissolve  the  injunction,  the  dissolution  is  not  a  matter  of  course,  especially 
where  proofs  may  have  to  be  taken  -before  a  correct  decision  can  be  had.  Mead  r. 
Richards,  667. 

15.  An  injunction  is  not  to  be  granted  on  filing  a  bill,  where  it  is  not  essential  to  secura 
rights  and  where  the  filing  of  a  notice  of  lUperuUns  will  answer.    WaddeU  v.  Brtbti^  67flL 

16.  Injunction  dissolved  where  the  allegations  embracing  the  equity  are  on  information  and 
belief.    lb. 

And  see.  Practice  ;  Injunction. 

INSOLVENT. 

1.  It  will  be  presumed  that  an  insolvent  exhibits  a  just  account  of  his  debts  and  credits  and 
not  that  he  has  committed  perjury  or  intended  wrong  in  regard  to  such  account  BewUU 
V.  ffewleUjI. 

INSURANCE.    See,  Pouot  or  bieuRAiioB,  1 ;  Yemdob  aud  PuBCHAeaa,  6. 

INTEREST. 

1.  A  note  given  for  interest  is  not  pajrment.    LoveUr.Racif,2i. 

3.  Where  a  beneficiary  under  a  will  has  liberty  to  draw  out  a  specified  smn,  but  passively 

chooses  to  let  it  remain  nndemanded  in  the  executor's  hands,  such  beneficiary  casBOt, 

afterwards,  claim  interest  upon  it    HdHey  v.  S.  O,,  S84. 
3.  Interest  allowed  on  bank  notes  from  the  day  of  demand  oat  of  the  sarplos  eflbets  of  a  beak 

YOL.  lY.— 96 
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in  a  receiver's  hands ;  such  bank  having  been  woond  up  through  this  court,  but  not  on  the 
.    groond  of  insolvency.    Batik  Ckmmissioners  v.  La  Payette  Bank^  2S1, 

And  see,  Mortgage,  Mortgagor,  Mortgages,  4. 

INTERPLEADER. 

1.  Althongh  a  complainant  filing  a  bill  of  interpleader  ordinarily  gets  his  costs,  yet  where 
he  leaves  unprotected  (by  not  making  him  a  party)  one  who  should  have  been  primarily 
protected,  e.  g.  his  accommodation  endorser,  and  compels  the  filing  of  another  bill,  he 
will  not  be  allowed  his  costs.    Palmer  v.  Elliott^  643. 

JUDGMENT. 

1.  Judgments  do  not  attach  to  leasehold  premises  unless  where  there  is  possession  in  the 

lessee  (judgment  debtor.)    Cmne^  v.  (yOmnar,  409. 
3.  Judgments  are  not  liens  in  a  case  where  a  party  has  a  lease  but  not  the  present  possession 

and  parts  with  the  lease  before  the  time  arrives  for  him  to  enter  upon  the  possession.    i&. 
3.  This  court  will  not  interfere  with  a  judgment  at  law  where  a  bill  of  discovery  could  have 

been  filed,  on  the  ground  that  the  defendant  therein  can  now  (on  account  of  a  discharge 

under  the  bankrupt  act)  have  the  use  of  his  co-defendant  as  a  witness  to  prove  his  case. 

Cownum  v.  Kingdandj  627. 

JURISDICTION. 

1.  Executors  of  a  will  of  re-al  and  personal  property  had  filed  no  inventory  in  New 
York,  where  part  of  the  personalty  was,  and  one  of  them  was  controlling  the  estate, 
and  a  wasting  of  it  was  alleged,  while  their  pecuniary  inability  was  stated,  and  it  was 
suggested  that  coercive  steps  were  about  to  be  taken  in  the  surrogate's  office,  (where  they 
had,  however,  lately  given  bond  on  application  of  the  present  complainant,)  and  the  bill 
prayed  that  the  executors  be  enjoined  and  also  suspended,  and  a  receiver  appointed. 
TV  amri  held,  that  the  surrogate  had  full  power  in  the  premises,  and  there  were  not 
such  special  circumstances  as  made  it  necessary  for  this  court  to  interfere  on  the  ground 
of  having  concurrent  jurisdiction.     Preliminary   injunction  dissolved.     WkUney  r. 

MOTMTOf  5. 

S.  A  court  of  chancery  can  interfere  to  protect  and  enforce  the  trusts  of  an  assignment 
made  by  a  company  incorporated  in  another  state  while  the  person  or  property  to  be 
acted  upon  is  within  the  jurisdiction.    Barclay  v.  Talman,  123. 

3.  And  this  might  be  done  at  the  instance  of  a  creditor  provided  for  in  the  assignment  or 
by  shareholders  where  they  are  to  have  an  express  benefit  under  it.    lb. 

4.  Where  an  incorporated  company  makes  an  assignment  for  creditors  and  no  event  has 
occurred  giving  shareholders  any  express  benefit  under  it  and  its  charter  has  not  be- 
come surrendered,  invoked  or  invalid,  the  shareholders  cannot  file  a  bill  (which  ncogoi" 
zes  the  assignment)  to  restrain  the  assignee  in  relation  to  the  properties  assigned.  A 
voluntary  assignment  by  a  corporation  or  its  insolvency  or  the  non-user  or  misuser  of 
iu  charter  may  lay  the  foundation  for  a  direct  application  to  vacate  it ;  but,  until  the  pro- 
per public  officer  of  the  state  creating  the  corporation  acts  and  a  judgment  or  decree 
of  a  proper  tribunal  is  had,  the  corporation  remains  for  all  the  purposes  of  its  creation  and 
with  all  the  legal  capacity  it  ever  possessed,  ffeldf  therefore,  that  where  an  incorpo- 
rated company  of  Mar}'land  had  assets  in  New  York  and  made  an  assignment  in  Mary- 
land, in  which  one  of  the  trustees  under  it  resided  within  the  jurisdiction  of  this  court. 
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the  shareholders  could  not  file  a  bill,  while  the  charter  was  outstanding,  whieh  reeogni- 
zed  the  trust  and  jet  asked  the  court  to  restrain  the  trustees  on  the  grounds  that  there 
was  mere  virtual  dissolution  and  that  the  assets  had  beeome  an  equitable  trust  fund. 
The  shareholders  should  first  proceed  in  Maryland  to  dissoWe  the  corporation.    3, 

5.  Chancery  can  act,  although  there  may  be  a  remedy  at  law :  as,  where  repeated  actions 
might  have  to  be  had  or  remedies  at  law  are  not  full  or  adequate.    T)fack  v.  Bromiey^  366. 

6.  Although  it  is  not  proper  for  equity  to  restrain,  in  the  first  instance,  where  there  is 
doubt  or  difficulty  on  the  law  or  the  facts,  yet,  it  will  restrain  by  injunction,  without  first 
requiring  the  establishment  of  right  at  law  where  a  clear  case  of  statutory  or  common 
law  right  is  presented  and  the  party  is  in  the  possession  and  enjoyment  of  a  right  which 
is  daily  or  continually  violated  or  threatened  to  be  destroyed  or  rendered  valueless.    B, 

7.  Although  there  may  be  a  defence  to  an  action  at  law  in  a  matter  of  usury,  yet,  a  bill 
will  hold  to  compel  the  giving  up  of  securities  left  as  collateral  security  for  the  usuri- 
ous debt  and  an  injunction  will  be  a  consequence  to  stay  the  action.  PeUn  v.  Moftu 
mer,  379. 

8.  D.  was  induced  by  the  acting  officer  of  a  company  to  buy  up  1000  shares  of  its  stock 
and  pledge  them  to  the  company,  they  advancing  $50,000  on  his  note  therefor.  The  «om^ 
pany  passed  away  these  shares  as  on  their  own  account.  D.  remonstrated ;  and  they 
gave  him  up  the  note,  paid  him  a  balance  and  left  an  unascertained  unouut  still 
coming  to  him  in  the  transaction.  Afterwards,  the  same  officer  induced  D.  to  let  (he 
matter,  for  conformity,  be  reinstated  upon  their  books  and  to  give  two  large  notes  to 
cover  the  transaction,  but  not  by  way  of  indebtedness.  Besides  this  afiair,  D.  and  J« 
had  given  their  joint  note  for  a  loan.  The  company  became  insolvent ;  and  its  trus- 
tees brought  actions  against  D.  on  the  two  large  notes  and  on  the  joint  note.  He 
filed  a  bill  to  restrain  the  actions  and  for  an  injunction :  Held^  that  D.'s  claim  for  re- 
maining balance  on  the  1000  shares  was  not  sufficiently  liquidated  to  allow  of  an 
equitable  set-off;  that  the  joint  note  could  not,  under  any  circumstances,  be  the  subject 
of  set-off  against  such  individual  claim ;  and  that  D.  had  a  defence  at  law.  Tempo- 
rary injunction  dissolved.    Davis  v.  7^  American  Life  Insv/rance  and  Trust  Co.,  308. 

9.  Equity  can  control  foreign  executors  and  administrators  where  failure  of  justice  or  a 
hopeless  remedy  might  otherwise  occar,  but  it  will  not  ordinarily  sustain  suits  against 
them  (where  they  have  not  taken  out  letters  in  this  state.)    Brown  v.  BrowUy  343. 

10.  Bill  for  an  account  and  to  secure  assets  was  filed  by  a  residuary  devisee  and  legatee 
residing  within  the  jurisdiction  against  executors  casually  here  but  whose  residence  was 
in  another  state,  where  the  will  had  been  only  proved  and  the  testator  had  died.  Al- 
though the  principal  part  of  the  property  was  in  that  other  state,  there  was  some  within 
New  York ;  yet  there  were  no  special  circumstances  in  the  case.  Demurrer  interposed  j 
and  allowed.    Jb, 

11.  It  is  not  usual  for  this  court  to  grant  an  injunction  to  restrain  actions  in  the  federal 
courts,  but  leave  a  party  to  apply  there  to  stay  them  until  the  equitable  relief  is  granted 
here— confirming  the  case  of  Schuyler  v.  Pelissier,  vol.  3,  191.  Coster  v.  Griswold, 
364. 

13.  The  place  of  a  testator's  residence  and  death  is  the  place  for  determining  all  questions 
that  may  arise  respecting  his  personal  property  and  its  disposition  and  distribution, 
wheresoever  It  may  be  situated.    Mills  v.  Fogal,  559. 

13.  But  where  a  will  has  reference  to  real  estate,  all  questions  as  to  the  will  and  the  es- 
tate and  its  disposition  are  governed  by  the  lex  rei  sites.    And  if  a  party  dies  intestate, 
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leaving  real  estate,  the  descent  and  heirship  are  exclosirely  governed  by  the  law  wtere 
it  iB  situated.    lb. 

14.  Even  though  an  appeal  from  a  decree  made  by  the  vice-chancellor  may  affect  on- 
justly  a  third  party  (defendant)~-as  where  a  first  mortgagee  is  fully  recognized,  but  the 
mortgagor  appeals  so  as  to  cover  the  phraseology  which  applies  to  his  security  and 
payment  and  obtains  a  stay — the  vice-chancellor  cannot  relieve  him :  he  must  apply 
to  the  chancellor.     Westervdt  v.  Haff,  619. 

!&  A  defendant  at  law  interposed  usury  and  affixed  an  affidavit  to  his  pleas,  with  a  seem- 
ing view  to  examine  the  plaintiff  under  the  statute,  but  such  affidavit  was  not  deemed 
sufficient  to  meet  the  views  of  the  act ;  and  a  verdict  and  judgment  were  had  against 
him :  Held,  that  he  was  too  late  to  come  into  this.court  for  relief.  Cowman  v.  Kings- 
land,  687. 

16.  This  court  will  not  interfere  with  a  judgment  at  law,  where  a  bill  of  discovery 
could  have  been  filed,  on  the  ground  that  the  defendant  therein  can  now  (on  account  of  a 
discharge  under  the  bankrupt  act)  have  the  use  of  his  co-defendant  as  a  witness  to  prove 
his  case.    Jb, 

17.  Where  a  written  Instrument  of  a  former  closed  indebtedness  rexnainsin  adverse  hands, 
but  no  right  of  action  or  claim  in  equity  exists  upon  it,  this  court  will  not  require  it 
to  be  given  up.  Equity  exercises  its  power  to  cause  written  instruments  to  be  delivered 
np  only  under  special  circumstances.  A  fear  of  suit  is  not  enough,  as  testimony  could 
be  perpetuated ;  nor  a  charge  of  its  affecting  credit  if  shown  about,  where  such  credit 
is  not  mercantile.     Wilkes  v.  WUke$,  630. 


LATENT  EQUITY.    See,  Mortoage,  MoRTQAaoB,  Mobtgigse,  1. 

LEASE. 

1.  A  covenant  to  extend  a  lease  which  does  not  fix  the  amount  of  rent  cannot  be  enforced 
in  equity.    Robinson  y.  KeUUtas^  67. 

2.  Where  trustees  under  a  will  make  a  lease,  with  a  covenant  to  renew  for  a  certain  term  or 
to  pay  the  value  of  erections  which  the  tenant  covenants  to  raise  on  the  premises,  the 
same  to  be  valued  by  appraisers,  but  a  new  lease  is  refused  and  the  present  trustees  will 
not  agree  to  allow  for  the  buildings  and  commence  ejectment :  the  court  can  and  will 
control  the  trustees  and  compel  payment  out  of  the  trust  estate.  The  power  which 
equity  has  over  trustees  takes  this  case  out  of  the  usual  rule  which  would  leave  a  party  to 
law.    Jb. 

3.  Judgments  do  not  attach  to  leasehold  premises  unless  where  there  is  possession  in  the 
lessee  (judgment  debtor.)    Crarte  v.  O* Connor y  409. 

4.  Judgments  are  not  liens  in  a  case  where  a  party  has  a  lease  but  not  the  present  posses- 
sion and  parts  with  the  lease  before  the  tune  arrives  for  him  to  enter  upon  the  posses- 
sion,   lb, 

5.  A  covenant  to  renew  a  lease  at  a  certain  rent,  without  stating  what  covenants  the  new 
lease  should  contain,  does  not  cany  any  of  the  old  covenants  with  .it.  Therefore, 
although  an  old  lease  contained  a  provision  that  the  tenant  should  pay  taxes  and  as- 
sessments, yet,  as  the  lessor  merely  covenanted  to  make'  a  new  lease  at  a  given  rent  and 
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said  nothing  abont  covenants :  Heldf  that  he  most  give  such  new  lease,  exclnsive  of  a 
covenant,  on  the  part  of  the  tenant,  to  pay  taxes  and  assessments.    WiUis  v.  Astar^  594. 

LEGACY. 

1.  The  R.  S.  which  require  an  executor  to  elect  between  a  legacy  given  for  services  and 
compensation  allowed  by  statute,  do  not  act  retrospectively ;  and  an  executor  under  a 
will  proved  before  1830,  is  entitled  to  both.    AspinwaU  v.  PimUf  410. 

LIEN. 

1.  Judgments  are  not  liens  in  a  case  where  a  party  has  a  lease  but  not  the  present  posses- 
sion and  parts  with  the  lease  before  the  time  arrives  for  him  to  enter  upon  the  posses- 
sion.    Crane  v.  O^Coniufr^  409. 

LIMITATIONS.    See,  Statute  of  Limitations. 

LOST  NOTES. 

1.  In  relation  to  a  loan  of  $2,000,  in  notes  of  and  belonging  to  the  Bank  of  Buffalo,  it  ap- 
peared, from  the  testimony  of  clerks  of  the  Bank  of  the  State  of  New  York,  that  the  latter 
bank  had  received  during  a  certain  week  056,526  of  such  notes ;  that  they  counted  them, 
did  them  up  into  small  parcels,  marking  each  parcel  and  making  a  list,  and  then  bun- 
dled and  sealed  them  up ;  and  the  parcel  (whatever  it  really  contained)  got  safe  to  the 
bank  of  Buffalo— but  the  cashier  and  another  clerk  of  the  latter  bank  deposed  positively 
to  a  deficiency  in  the  parcel  to  the  amount  of  $2,000,  from  having  actually  counted  the 
notes  contained  therein  when  opened,  and  also  that,  while  so  counting,  none  were  pur- 
loined, mislaid  or  overlooked,  they  assorting  the  notes,  putting  those  of  the  siame  denomi- 
nation together,  and  then  counting  those  of  such  denomination  by  themselves,  setting 
down  the  number  and  amount  on  the  list  found  in  the  bundle :  and  by  adding  the  total 
together,  finding  the  deficiency :  The  Onurt  held,  that  the  Bank  of  the  State  of  New 
York  should  make  good  to  the  Bank  of  Buffalo  the  $2000  of  missing  notes ;  hut  decreed 
that  each  bank  should  bear  its  own  costs  of  suit.  Commercial  Bank  of  Buffalo  v.  The 
Bank  of  the  State  of  New  York,  32. 
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MILL. . 

1.  Where  the  fee  of  a  mill  under  lease,  using  water  turned  from  a  river  or  a  mill-site  for 
future  mill  purposes,  is  devised  with  the  addition  of  "  with  an  equal  proportion  of  wa- 
ter out  of  Groton  River  Dam,"  the  gift  of  such  proportion  of  water  is  as  permanent  as  the 
gift  of  the  mill.     Water  Commissioners  and  Van  Cortlandtj  545. 

MORTGAGE,  MORTGAGOR  AND  MORTGAGEE. 

1.  Although  a  mortgage  may  have  been  paid,  yet,  on  a  valuable  consideration,  it  may  be 
kept  alive  for  other  purposes  where  the  rights  of  creditors  and  third  persons  have  not 
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intenrened;  bat,  although  the  mortgagor  and  mortgagee,  after  payment,  may  thus  re- 
suscitate it  as  betveen  themselves,  yet  an  assignment  of  it,  after  another  mortgage  by  the 
same  mortgagor  is  executed  and#ecorded,  will  not  override  the  latter.  Not  will  it  have 
that  effect  as  against  an  assignment  for  creditors  (by  the  same  mortgagee)  also  execated 
and  recorded  prior  to  such  assignment  of  the  resuscitated  mortgage.  Here  is  something 
tantamount  to  notice  and  more  than  a  latent  equity.  Purser  v.  Anderton^  17. 
S.  Where  a  bond  and  mortgage  are  unimpeached  by  the  parties  to  it,  an  after-purehaser 
of  the  premises  (covered  by  the  latter)  cannot  affect  their  amount  on  the  ground  that  the 
mortgagee  has  sold  and  assigned  them  at  a  less  amount  than  is  secured  by  them.  LeiseU 
T.  Racey,  22. 

3.  An  assignor  of  a  mortgage  taking,  from  after-purchasers  who  buy  subject  to  the  mort- 
gage, an  additional  security  and  amount  for  forbearance,  will  not,  thereby,  invalidate  the 
original  security  for  usury ;  but,  on  foreclosure,  he  will  have  to  give  eredit  for  such  ad- 
dition,   lb. 

4.  A  tender  of  principal  and  ten  per  cent,  interest  under  the  act  of  the  12th  May,  1837,  allow- 
ing redemption  under  sales  of  mortgaged  premises,  will  not  save  ordinary  interest  (7  per 
cent.)  from  time  of  tender,  where  it  does  not  appear  that  the  amount  of  such  tender  has 
been  lying  idle.    Burr  v.  Stanley^  27. 

5.  A  surety  of  a  mortgage  is  not  entitled  to  any  notice  or  demand  before  making  him  a 
party  with  a  riew  to  fix  him.    Rushmore  v.  Miller j  84. 

6.  Where  a  mortgagee  properly  holds  a  policy  of  insurance  on  mortgaged  premises  and  the 
mortgagee  sells  subject  to  the  mortgage,  but  the  policy  remains  in  the  mortgagor's  name 
(assigned  to  the  mortgagee)  without  the  buyer  having  had  it  in  any  way  changed,  and 
a  fire  happens :  the  mortgagee,  on  claiming  from,  the  insurance  company,  should  permit 
the  insurers  to  take  an  interest  in  the  mortgage  to  the  extent  of  the  fire  claim,  and  the 
buyer  could  have  no  benefit  of  it  in  any  other  way.    Jn  the  matter  of  Kip,  86. 

7.  Where  a  bond  of  a  husband  and  a  mortgage  made  by  husband  and  wife  are  explicit  as 
to  principal  becoming  due  in  default  of  payment  of  interest  within  a  specified  number 
of  days,  the  court  cannot  relieve  from  a  foreclosure  on  default  of  payment  of  interest 
within  the  number  of  days  fixed,  although  the  amount  may  be  large  and  the  property 
mortgaged  belongs  to  the  wife  and  the  debt  was  the  husband's.  Nor,  on  payment  of  in- 
terest and  costs.    Hale  v.  Ombvemeur^  207. 

8.  Although,  on  a  mortgage  of  the  wife's  land  for  the  husband^s  debt,  she  is  as  a  surety  and 
his  estate,  as  tenant  by  the  curtesy,  will  generally  be  decreed  to  be  sold  first,  yet,  when  the 
sale  of  it  cannot  possibly  make  the  amount  due,  the  whole  interest  of  the  husband  and 
wife  will  be  sold  together.    lb. 

9.  The  recording  of  a  second  mortgage  is  not  constructive  notice  to  a  mortgagee  of  a  first 
registered  mortgage.     Wkeelwrighi  v.  Loonier^  232. 

10.  Although  there  may  be  a  second  mortgagee,  yet  a  first  mortgagee,  who  has  no  know- 
ledge or  information  of  it,  does  not,  by  releasing  a  part,  afiect  his  rights  over  the  balance 
of  the  premises.    lb. 

11.  Where  a  husband  mortgages  his  own  property  for  his  own  debt  and,  at  the  same  time, 
the  wife  joins  her  husband  in  mortgaging  to  the  same  mortgagee  her  property  for  the 
same  debt ;  and,  afterwards,  the  mortgagee  buys  the  husband's  mortgaged  premises  and 
pays  him  the  purchase  money  (not  crediting  it  on  the  mortgage)  and  thereby  the  hus- 
band's mortgage  merges,  the  mortgagee,  in  an  -attempt  to  foreclose  on  the  wife's  pro- 
perty, will  have  to  credit  the  amount  at  which  he  bought  the  husband's  property.  Thi  s 
is  held  on  the  ground  that  the  wife  is  a  surety  and  that  the  creditor  must  first  resort  to 
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the  primary  faud  and  relieve  the  surety  as  far  as  possible,  and  can  do  no  act  to  impair 
the  benefit  of  subslitation  without  express  consent.  And  where,  in  such  a  case,  a  mort- 
gagee (holding  two  such  mortgages,)  had— when  calculating  the  amount  of  purchase  of 
the  husband's  premises  and  otherwise'  from  the  mortgages  generally — been  satisfied,  but 
filed  a  bill  to  foreclose  and  sell  the  wife's  property,  insisting  on  a  balance  and  that  the 
husband's  mortgage  was  merged  and  that  the  matter  of  purchase  was  not  to  be  taken 
into  account ;  and  another,  afler-mortgagee,  who  had  advanced  money  to  the  heir  of  the 
wife,  filed  a  cross-bill ;  U  was  held,  that  the  mortgagee  filing  the  foreclosure  bill  took  noth- 
ing and  should  be  dismissed,  paying  costs ;  and  that,  in  the  cross  suit,  a  sale  should  be  had 
to  satisfy  the  mortgagee  filing  such  cross-bill.     Wheelwright  v.  Loomer,  233. 

12.  Where  a  bond  and  mortgage  are  given  on  a  settlement  of  accounts,  balances  being 
struck  and  assented  to  at  the  time,  they  are  prima  facie  evidence  ot  the  amount ;  and 
yhen  the  mortgagor  denies  the  extent  of  the  amount,  the  burthen  of  proof  is  on  the  lat- 
ter— on  the  principle  of  surcharging  and  falsifying.  And  where  (as  in  the  case  before 
the  court)  there  is  no  general  order  or  decree  throwing  open  the  accounts  and  allowing 
a  general  accounting,  the  defendant  is  only  at  liberty  to  surcharge  and  falsify  as  to  the 
particular  items  pointed  out  by  his  answer ;  and  cannot  have  the  benefit  of  error  in  other 
items,  although,  on  a  reference,  they  may  be  apparent.    DeMoU  v.  Benson,  297. 

13.  Bill  by  mortgagor  not  setting  forth  the  origin  of  the  debt,  but  the  answer  showing  how 
it  was  made  for  a  balance  of  account,  yet  denying  the  amount  to  be  due : — In  such  a 
case, — the  court  having  arrived  at  the  conclusion  that  such  was  its  origin.  It  was  held, 
that  the  onus  of  proof,  to  rebut  amount,  was  on  the  defendant.    Jb. 

14.  Where  a  mortgage  is  given  professedly  for  an  account  which  had  yet  to  be  adjusted 
and  the  mortgagor,  by  his  answer,  showed  that  he  had  repeatedly  attempted  to  obtain  a 
settlement  without  effect  and  denied  that  any  thing  like  the  amount  claimed  is  due,  it  is 
incumbent  on  the  mortgagee  to  produce  accounts  and  evidence  to  make  out  the 
amount.    lb. 

15.  N.  G.  C.  owed  the  Manhattan  Co. ;  and  on  the  15th  December,  1836,  gave  them  his 
bond  and  mortgage  on  real  estate.  On  the  12th  March,  1841,  they  foreclosed,  sold  and 
bought  in ;  and  there  was  a  deficiency  for  which  (under  a  transcript  of  their  decree) 
they  issued  a  fi.  fa,  which  was  returned  nulla  boTia.  On  the  9th  of  October,  1838,  the 
said  N.  G.  O.  had  made  a  deed  of  trust,  embracing  the  mortgaged  premises,  upon 
trust  for  the  trustee  to  sell  subject  to  mortgages  or  free  from  incumbrances  and  paying 
them  off  out  of  purchase  money  and  in  the  mean  time  collect  rents ;  and  after  payment 
of  taxes  and  other  ordinary  charges,  upon  trust  to  pay,  first.  The  Greenwich  Bank  a  spe- 
cified sum ;  and,  afterwards,  certain  other  creditors.  The  trustee  collected  and  held  rents ; 
and  the  Manhattan  Company  now  filed  their  bill,  claiming  them  to  make  up  the  balance 
due  them  under  the  foreclosure.  Held,  (on  a  general  demurrer  interposed)  that  the 
rents  which  the  trustee  received  were  not  a  trust  fund  to  keep  down  interest  and  that 
they  belonged  to  the  Greenwich  Bank  and  should  be  paid  in  part  of  their  debt  Mann 
kaUan  Company  v.  Greenwich  Sank,  315. 

16.  A  mortgagee  obtains  a  specific  lien  upon  rents,  by  diligently  obtaining  the  appointment 
of  a  receiver ;  and  a  second  or  third  mortgagee  may,  thus,  get  an  advantage  of  the  first 
mortgagee  as  to  rents  collected.    Post  v.  Dorr,  412. 

17.  Bill  of  foreclosure  and  notice  of  lis  pendens  filed  forty  days  before  decree  while  the  statute 
of  May  14th  1840  (dispensing  with  judgment-creditors  as  parties)  was  in  force ;  but  the 
decree  was  had  after  the  act  of  May  7th  1844,  (which  annulled  the  ^  so  dispensing  with 
judgment-creditors  as  parties)  was  passsd :  Heldj  under  the  circumstances,  that  there 
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was  DO  necessity  to  make  intervening  judgment-creditors  parties.     Wood  ▼.  OaJdey,  563. 

18.  It  seems,  that  it  might  be  different  if  forty  days  from  the  time  of  filing  notice  of  lis  pendens 
had  not  elapsed  when  the  repealing  law  took  effect.    lb, 

19.  And  in  Mils  filed  since  the  6th  of  June  1844  (When  this  repealing  act  took  effect)  jodg- 
ment-creditors  are  to  be  made  parties.    lb. 

SO.  The  statute  incorporating  the  Farmers'  Loan  and  Trust  Co.  (which  allowed  loans  on 
bond  and  mortgage)  declared  that  the  act  should  expire  at  the  end  of  fifteen  years,  except 
as  to  insurance  on  lives  and  the  granting  of  annuities.  By  an  act  pasted  shortly  before 
such  expiration,  a  new  name  was  given  to  the  company  and  its  existence  (without  fresh 
powers)  was  thereby  continued.  AAer  this  last  act  went  into  effect  and  after  the  expiration 
of  the  fifteen  years,  the  company  advanced  on  bond  and  mortgage.  And  the  court  Held 
that,  as  the  power  to  make  insurances  on  lives  and  the  granting  of  annuities  was  saved, 
the  company  must  have  funds  to  apply  to  them  and  might  invest  in  order  to  carry  on 
such  business ;  and,  therefore,  they  were  justified  in  such  advance  and  the  same  would 
be  presiuned  to  have  been  done  in  the  ordinary  course  of  its  business.  F*armers  Loan 
and  Trust  Co.  v.  Clowes^  575. 

91.  A  solicitor,  who  had  been  long  employed  by  a  client,  was  applied  to  for  the  purpose  of 
finding  security  for  money.  At  first  he  was  not  successful ;  but,  afterwards,  he  suggested 
having  of  his  own  properties,  certain  "  very  excellent "  bonds  and  mortgages,  but  did  not 
describe  them  or  give  the  names  of  the  mortgagors^  and  the  client,  at  once,  sent  word  that 
he  could  have  the  money.  Whereupon,  the  solicitor  sent  his  clerk  with  the  bonds  and 
mortgages  and  assignments  thereof  duly  acknowledged ;  and  the  client  gave  his  check. 
The  latter,  for  some  time,  received  the  interest  on  them.  The  mortgagors  in  one  or  more  of 
the  cases  had  conveyed  away  the  premises,  subject  to  the  mortgages.  This  was  particu- 
larly the  case  as  to  one,  where  the  interest  was  in  arrear  at  the  time  the  client  received 
them  and  the  mortgagor  was  insolvent  soon  afterwards.  The  property  in  this  particular 
mortgage  consisted  of  vacant  lots  and  the  ultimate  holders  at  last  refused  to  pay  any  more 
interest ;  and  taxes  and  assessments  came  in  arrear.  No  fraud  was  proved.  The  trans- 
action occurred  in  February  1838  and  the  bill  for  reUef  was  filed  in  May  1843.  Hdd^ 
that  the  solicitor  was  bound  to  take  back  this  lx>nd  and  mortgage  and  restore  the  amount 
paid  for  it,  with  interest,  and  reimburse  prospective  payments  for  taxes  and  ^Mw^*«^m<*nt*. 
Lewis  V.  J.  A.,  601. 

S3.  G.  agreed  to  advance  money  .in  ten  instalments  as  buildings  progressed ;  and  took  a 
mortgage  to  secure  the  whole  amount  He  made  eight  payments ;  assigned  his  agree- 
ment ;  and  foreclosed  on  default  of  payment  of  interest.  O.  advanced  the  two  last  instal- 
ments on  the  strength  of  such  agreement ;  and  they  were  applied  by  the  contractor  to  finish 
the  buildings.  The  mortgagor,  between  the  times  of  payment  of  the  first  and  second  in- 
stalments, had  given  a  mortgage  to  L. ;  and  a  judgment  was  had  against  him  before  all 
fhe  instalments  were  exhausted.  On  a  refierence  to  ascertain  who  were  entitled  to  a  sur- 
plus arising  on  the  sale  under  G.'s  mortgage :  Held,  that  O.  was  (protectively  under  G.'s 
mortgage)  entitled  to  priority  for  the  two  last  instalments.    Chrifin  v.  BurtneU,  673. 

S3.  Deed  of  the  5th  of  October  1831,  executed  by  husband  and  wife  in  consideration  of  the 
grantee,  who  was  the  wife's  mother,  releasing  dower  in  the  daughter's  land.  It  had 
been  acknowledged  and  left  in  possession  of  the  daughter  for  the  mother.  After  the  death 
of  the  daughter's  husband,  the  deed  was  found  mutilated  by  having  had  the  signatures 
of  the  grantors  and  subscribing  witnesses  cut  out.  After  this  (on  the  17th  of  January 
1845)  it  was  recorded :  T^  court  held,  that  it  was  to  be  taken  as  an  executed  and  deli- 
vered deed  \  but  that  as  the  grantors  continued  in  possession  exercising, all  acts  of  owner- 
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Bhip,  the  grantee  waa  affected  by  subeeqaent  iDstruments  and  that  an  after  mortgage  by 
this  husband  and  wife,  recorded  before  the  mutilated  deed  got  upon  the  record,  had  a 
preference.    Prost  v.  Peacock,  678. 

34.  Where  a  wife  joins  with  a  husband  in  a  mortgage  of  his  lands  and  he  dies  after  sale 
in  foreclosure  and  alter  confirmation  of  the  report  of  such  sale,  she  will  not  be  entitled 
to  any  amount  by  way  of  dower  out  of  any  balance  of  the  avails  of  the  sale.    lb. 

25.  Where  a  person  buys  a  portion  of  lands  mortgaged  and  there  is  a  surplus  on  foreclo- 
sure, he  will  not  be  allowed  thereout  the  amount  he  purchased  at,  but  only  to  as  much  as 
his  portion  contributed  to  the  sale.    lb. 

MUTILATED  DEED.    See.  Deed,  12. 


N 

NE  EXEAT. 

1.  A  person  who  comes  into  this  state  for  the  express  and  sole  purpose  of  giving  testimony 
as  a  witness  in  an  action  at  law,  even  where  he  has  bad  no  subptma  to  testify  served  on 
him  after  arrival,  cannot  be  taken  on  a  writ  of  ne  exeat  while  waiting  to  give  evidence. 
Dixon  V.  EU/^  657. 

NOTICE. 

1.  It  vfould  seeM  that  the  filing  of  a  judgment  creditor's  bill  is  a  constructive  notice  of  Us 

fenden»i  sufficient  to  affect  a  purchase  of  the  debtor's  furniture  made  pendente  Ute.    Scud- 

der  V.  Van  Amburgh,  99. 
S.  A  party  who  claims  as  a  purchaser  without  notice  must  set  it  up  by  answer  or  plea,  and 

cannot  avail  himself  of  it  by  a  demurrer  to  a  pleading  which  explains  and  goes  against 

the  purchase. '  lb. 

3.  The  recording  of  a  second  mortgage  is  not  constructive  notice  to  a  mortgagee  of  a  first 
registered  mortgage.     Wheekoright  v.  Loomer^  333. 

4.  Although  there  may  be  a  second  mortgage,  yet  a  first  mortgagee,  who  has  no  knowledge 
or  information  of  it,  does  not,  by  releasing  a  part,  affect  his  right  over  the  balance  of  the 
premises.    lb. 

And  see,  Mortoaoe,  Mortqagor,  Mortgagee,  1. 

NUISANCE. 

1.  Preliminaiy  injunction  refused  to  stop  a  Rail  Road  Company  from  completing  a  tunnel 
through  a  city  authorized  by  the  civil  authorities  of  the  place — on  an  allegation  of  nui. 
sance  by  an  owner  of  adjoining  proper^  on  the  tame  line.  Hodgkinson  v.  Tke  Long 
hUmdR.R.  C^.,  411. 
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PARTITION. 

1.  A  report  of  commissioners  in  partition  will  not  be  disturbed,  save  for  causes  which,  at 
law,  would  allow  of  a  new  trial.    Livingston  v.  Garkson^  596. 

S.  And  such  a  report  will  be  regarded  with  more  respect  than  a  verdict  where  the  com- 
missioners were  selected  by  the  parties  in  interest  and  with  particular  reference  to 
their  qualification.    lb, 

3.  A  tenancy  by  the  curtesy  initiate  is  a  sufficient  estate  in  lands  upon  which  to  base  a  par- 
tition suit.    Biker  v.  Darke^  668. 

And  see,  Deed,  2 ;  Vendor  and  Purchaser,  6. 

PARTNERSHIP. 

1.  Where,  on  a  dissolution  of  a  partnership,  it  is  consented  that  two  of  the  partners  shall 
have  charge  of  its  properties  and  wind  up  the  concern,  their  possession  is  not  to  be  lightly 
interfered  with.  There  must  be  palpable  breach  of  contract  or  duty  or  act  amounting  to 
fraud  or  an  endangerment  of  property  or  rights  of  the  withdrawing  partner.  The  latter 
cannot  intercept  their  proceedings  under  mere  apprehension  of  loss  or  because  he  may 
think  they  have  not  acted  discreetly  or  judiciously.      Walker  v.  TVoUj  38. 

S.  Although  there  may  be  a  partnership  in  the  use  and  working  of  land,  there  cannot  be 
one  in  the  buying  and  selling  of  real  estate,  so  as  to  carry  with  it  the  rights,  powers, 
duties  and  responsibilities  of  parmers  under  the  law  merchant  Patterson  v.  Bfvipjfor,  899L 

3.  Where  an  association  is  formed  for  the  purchase,  sale  and  improvement  of  real  estate 
and  its  trustees  (pursuant  to  its  articles)  effect  sales  and  buy  in  their  own  names  in- 
dividually and  so  give  their  own  bonds  and  mortgages,  a  seller  cannot  follow  the  as* 
sociates  where  the  trustees  become  insolvent.  It  might  be  otherwise,  however,  where 
the  sale  was  made  on  the  credit  of  the  capital  of  the  association  and  on  that  of  the  par- 
ties where  their  shares  have  not  been  paid  in.  A  right  to  sue  on  an  original  simple  con- 
tract indebtedness  is  merged  when  a  higher  security  is  taken,  for  example,  a  bond  and 
mcMTtgage.    lb. 

4.  The  fact  of  the  death  of  some  shareholder  in  an  association  does  not  create  a  difficulty 
sufficient  to  justify  a  suit  in  equity  in  order  to  make  all  contribute  to  pay  a  debt    lb, 

5.  Where,  on  a  dissolution  of  copartnership,  one  partner  assigns  all  his  rights  in  its 
stock  and  properties  to  the  other  and  the  latter  covenants  to  apply  such  stock  and  pro- 
perties to  the  debts  of  the  firm,  its  creditors  may  follow  it  for  that  purpose,  notwithstand- 
ing the  receiving  partner  makes  divers  transfers  of  it  in  fraud  of  the  creditors  and  even 
though  both  parties  are  applicants  under  the  bankrupt  law.  The  effects  become  a  trust 
fund  for  the  creditors  under  the  covenant    Wildes  v.  CAopiPum,  669. 

PLEADING. 
Pleading  generally. 

I .  A  party  who  claims  as  a  purchaser  without  notice  must  set  it  up  by  answer  or  plea,  and 
cannot  avail  himself  of  it  by  a  demurrer  to  a  pleading  which  explains  and  goes  against 
the  purchase.    Scudder  v.  Van  Amburgh^  29. 

3.  On  a  bill  to  get  back  goods  on  the  ground  that  they  were  obtained  by  false  pretences 
and  on  a  fictitious  sale,  the  defendant,  under  the  statute  to  compel  defendants  to  answer 
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bilU  ia  ceitaia  cases,  (Session's  Lavs  of  1833,  p.  1%)  nnut  ai»wer  asto  the  alleged  false 
preteaees.    Sifkm  '^,  Ma$im7tgj  37. 

Answer. 

I.  A  defeadant  who  denies  all  interest  in  property,  cannot  be  compelled  to  answer  as  to 
its  after-value  or  contents.  Thus,  where  a  judgment-creditor  charged  fraud  and  that 
the  defendant  had  an  interest  in  a  stock  in  trade  and  alleged  its  value,  and  the  defen- 
dant showed  he  had  no  interest  in  it  after  a  certain  day  and  which  was  prior  to  filing 
the  bill :  Seid^  that  he  need  not  answer  as  to  its  value  or  as  to  the  contents.  J)>oker  v. 
Slossati,  114. 

S.  A  solicitor  who  is  made  a  defendant,  and  who  desires  to  protect  himself  from  answer- 
ing on  the  ground  of  confidential  communication,  must  distinctly  show  that  his  know- 
ledge and  information  came  solely  firom  Ms  client.  He  is  not  exempt,  merely  because 
he  obtained  it  while  engaged  in  business  for  his  client.  And  should  he  afterwards  become 
the  executor  of  his  client  and  he  is  made  a  defendant  to  reach  the  property  which  had 
been  held  by  such  client,  the  privilege  would  cease  and  he  must  answer  in  connectian 
with  it.    Crosby  v.  Bergtr,  254. 

3.  No  necessity,  in  answering  a  judgment  creditor's  bill,  to  discover  as  to  property  eocning 
to  defendant  up  to  filing  the  answerf  All  a  complainant  can  do  is  to  require  a  discove- 
ry (up  to  that  late  time)  of  the  mere  condition  oS  the  property  which  the  defendant  had 
when  the  bill  was  filed.    Hope  v.  Brinckerhoff^  349. 

4.  Matter  in  an  answer  complaining  of  acts  of  the  complainaiit,  but  which  cannot  avail 
the  defendant  in  the  suit,  is  impertinent.    Lawnnce  v.  Lawrence,  357. 

5.  Repetition  is  impertinence.    Jb. 

6.  Where  a  complainant,  as  administrator,  had  been  the  professional  adviser  of  the  defen- 
.  dant  and  a  deed,  made  and  executed  while  the  professional  relation  existed,  might  come 

into  question  in  this  suit,  the  defendant  was  allowed,  in  his  answer,  to  set  up  the  fact  of 
such  relationship ;  although  it  would  have  been  better  to  have  objected  in  the  surrogate's 
office  to  the  appointment  of  that  person  as  administrator.    lb. 

7.  Matter  repeated  in  an  answer  is  impertinent.     Waring  v.  Suydam,  426. 

8.  A  defendant  who  assumes  to  answer  the  whole  of  a  bill  of  discovery  cannot  stop  short 
and  submit  to  the  court  whether  he  is  bound  to  answer  particular  parts.  Such  submis- 
sion will  be  adjudged  impertinent.  In  order  to  protect  himself  he  should  demur  to  such 
parts  and  properly,  in  form,  answer  only  to  the  remainder.    lb. 

9.  An  exception  for  impertinence,  which  covers  more  than  shotdd  be  expunged,  makes  the 
whole  exception  nugatory.    lb. 

10.  A 'clause  in  an  answer,  although  somewhat  argumentative  and  prolix,  will  not  be 
deemed  impertinent  where  it  may  have  a  bearing  on  costs.    lb, 

II.  A  defendant  who  submits  to  answer  a  bill  of  discovery  generally,  cannot,  by  answer, 
protect  himself  from  discovery  by  insisting  that  matters  in  the  bill  are  impertinent  and 
the  complainant  has  no  right  to  the  discovery.  If  the  proposed  discovery  is  such  that 
the  defendant  is  not  bound  to  make  or  the  complainant  has  not  a  right,  from  the  na^- 
ture  of  the  case,  to  call  for  it,  the  defendant  shoald  demur  or  if  the  discovery,  when  made, 
would  be  immaterial  and  unnecessary  as  evidence,  the  defendant  may  refer  the  bill  for 
impertinence.    Jb, 

IS.  Where  the  insolvency  of  defendant  L.  is  positively  alleged,  it  will  amount  to  imper- 
tinence for  defendant  R.  to  undertake  to  show  the  contrary  by  hypothetical  statements 
and  the  opening  of  long  settled  accounts  and  adjusted  balances.    Jones  v.  Roberts^  611. 
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13.  An  answer  OTeiroles  a  demurrer  when  the  defendant  doea  not  reatrict  his  answering  to 

the  parts  not  covered  by  it.  Thus,  it  is  done  where  the  defendant  commences  paragr^qphs 
with  "  And  this  defendant  further  answering  the  said  bill  of  complaint  says,  dec."  Brum 
V.  Bruen,  640. 

Bill ;  Bill  of  Discovery  ;  Supplemental  Bill ;  and.  Bill  of  Revivor. 

1.  A  bill  cannot  be  so  amended  in  its  prayer  as  to  change  its  object.  Cuartis  v.  LeavUij 
346. 

d.  A  defendant  in  a  bill  filed  by  a  judgment-creditor  cannot  be  compelled  to  discover  pro- 
perty to  a  later  date  than  the  filing  of  the  bill.  If  a  discovery  to  a  later  date  is  requi- 
red, a  supplemental  bill  should  be  filed.    Gregory  v.  Vaf^ntine,  382. 

3.  Where  the  matter  of  a  second  (former  suit  going  on)  is  incidental  to  the  matter  of  the 
jfirst,  although  not  embracing  so  much,  a  plea  of  former  suit  pending  will  hold.  The 
complainants  in  the  first  suit  should  amend  or  put  in  the  incidental  matter  in  a  supple- 
mental bill.    Diekinstm  v.  Codwise,  341. 

4.  Where  an  answer  shows  property  acquired  after  a  bill  filed,  a  supplemental  bill  is  ne- 
cessary to  reach  it  and  the  particulars  of  it.    Hope  v.  Brinckerhof^  348. 

5.  Where  a  right  to  property  comes  to  a  judgment  creditor  before  bill  filed,  but  adminis- 
tration to  it  takes  place  afterwards,  the  same  may  be  reached  by  a  supplemental  bill 
making  the  administrator  a  party,  although  it  might  be  that  a  complainant,  knowing  of 
the  right,  could  have  amended  and  compelled  an  assignment  of  it  to  a  receiver.    Jb. 

C  A  defendant,  interested  in  three  distinct  suits,  cannot,  on  abatement,  revive  all  three  by 
one  bill  of  revivor  and  supplement.    McOermoU  v.  MeChvmy  593. 

7.  Where  a  bill  is  filed  in  relation  to  alleged  frauds  in  a  particular  matter,  the  complai- 
nant may  charge  contemporaneous  frauds  by  the  defendant  in  which  the  complainant 
has  no  interest ;  and  this  has  to  be  answered.  A  demurrer  will  not  hold  to  it  Bruen  v. 
Bruen,640. 

8.  Where  a  judgment  debtor  is  entitled  to  a  share  of  personalty  by  the  death  of  a  relation, 
and  such  death  happens  before  the  filing  of  a  creditor's  bill,  but  administration  on  the 
estate  of  the  decedent  takes  place  afterwards :  Heldj  that  a  supplemental  bill  might  be 
filed  to  impound  the  fund,  although  the  creditor,  had  he  known  of  the  debtor's  right  to  the 
fund,  might  have  brought  it  in  by  an  amendment  to  the  original  bill.  Hope  v.  Brinek- 
erliof,  660. 

And  see,  Pleading,  Answer,  JbUe^  8, 11, 

Demurrer. 

I.  Where  complainants  have  a  common  interest  in  all  the  matters  of  the  bill  and  the  de- 
fendants are  concerned  only  in  portions  and  a  demurrer  is  interposed  for  multifarious- 
ness,  the  court  will  look  to  convenience  and  expediency  and  nse  its  discretion  as  to  a 
dismissal  of  the  bill.    CarroU  v.  Roosevelt,  311. 

3.  Where  a  demurrer,  put  in  with  an  answer,  is  not  restrictive  in  its  heading,  it  is  bad : 
therefore  where  the  caption  was :  "  The  demurrer  and  answer  of  G.  W.  B.  and  J.  B. 
6.,  defendants  to  the  bill,  dtc."  held  bad  in  form.    Bruen  v.  BrueUf  640. 

3.  An  answer  overrules  a  demurrer  when  the  defendant  does  not  restrict  his  answering 
to  the  parts  not  covered  by  it.  Thus,  it  is  done  where  the  defendant  commences  para- 
graphs  with  "  And  this  defendant  further  answering  the  said  bill  of  complaint  says,  ^." 

a. 
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4.  Whine  a  Mil  is  filed  in  idatioii  to  alleged  firaods  in  a  particular  matter,  the  complai- 
nant may  charge  contemporaneous  frauds  by  the  defendant  In  which  the  complainant 
has  no  interest ;  and  thishas  to  be  answered.    A  demurrer  will  not  hold  to  it    lb. 

Exception. 

1.  An  exception  haying  no  point  and  which,  therefore,  would  compel  the  court  to  find  out 
what  was  required  to  be  answered,  will  be  disallowed.    McKeen  v.  FHdd,  379. 

3.  Where  several  exceptions  are  taken  for  impertinenee  when  one  only  should  have  co- 
vered the  matter,  the  court  will,  as  to  costs,  look  at  it  as  one  exception  merely.  JUn- 
mek  7.  Made,  380. 

Impertinent  McUter. 

See,  PE45ADINO,  Answe*,  Ante, 

Injunction. 

1.  An  injunction  should  not  refer  the  defendant  to  the  bill  for  any  of  the  matter  enjoined. 
fThis,  however,  would  not  excuse  an  infringement,  if  a  defendant  had  knowledge  dehors 
the  injunction.    Byani  v.  StettetiSy  119. 

3.  Where  there  may  have  been  but  a  constructive  infringement  of  an  injunction  and  the 
nature  of  the  suit  is  such  as  to  make  it  difficult  to  calculate  damages,  the  court  will  re- 
fuse an  attachment  and  leave  the  chance  of  injury  to  be  embraced  in  the  decree,    lb. 

3.  Where  the  defendants  are  aliens  and  proceed  to  remove  the  cause  into  the  circuit  couri 
of  the  U.  S.  under  the  act  of  congress,  the  granting  an  injunction  on  motion  for  its  in- 
fringement will  not  be  ground  for  keeping  a  cause  in  this  court.    lb. 

And  see,  Injumction,  gcnerallt. 

Mtiltifariotisness. 

See,  Pleading,  Demurreb,  Ante,  1. 

Parties. 

1.  A  party  not  affected  by  another's  being  made  a  defendant,  eannot  demur  because  the 
latter  is  wrongly  made  a  party.    Crosby  v.  Berger,  310. 

3.  Where  a  bill  charges  that  shares  of  stock  have,  by  fraudulent  conduct  of  one  person, 
got  into  the  possession  of  two,  the  latter  may  be  proceeded  against  in  one  suit,  although' 
tiiey  each  hold  a  distinct  number  of  shares ;  and  it  is  also  right  to  make  the  wrong  doing 
person  a  party.    Bank  of  America  v.  PoUock,  815. 

3.  Where  a  elerk  in  a  bank  improperly  obtained  the  check  of  customers  and  dishonestly 
drew  out  money,  knowing  it  caused  an  overdrawing  and  bought  stocks  and  absconded : 
Heldf  that  these  customers  were  not  necessary  parties  in  a  bill  filed  by  the  bank  to  reach 
the  stock.    lb. 

4<  Although  the  court  may  not  choose  to  stay  executors  and  trustees  from  making  sales  of 
real  estate  authorized  in  words  by  a  will  on  a  bill  filed  by  a  remainder-man  entitled  to 
an  unascertained  share,  yet  it  can  secure  the  purchase-money  during  a  life  estate  on  the 
principle  of  quia  timet.  But  to  do  so,  all  parties  in  remainder  must  be  before  the  court, 
unless  the  bill  be  filed  by  one  on  behalf  of  all  having  similar  rights.    As  must  a  trustee 
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who  has  not  accbnnted ;  u  well  u  a  person  liaving  a  lien  upon  the  conqilaiiiaiit'Bshaie. 
ChampUn  v.  CkampUn,  228. 

5.  Where  a  right  to  property  comes  to  a  judgment  debtor  before  bill  filed,  bot  administra- 
tion to  it  takes  place  afterwards,  the  same  may  be  reached  by  a  supplemental  bill  mak- 
ing the  administrator  a  party ;  although  it  might  be  that  a  complainant,  knowing  of  the 
right,  could  have  amended  and  compelled  an  assignment  of  it  to  a  receiver.  Hope  v. 
Brinekerhoff,  348. 

6.  Where  a  complainant,  in  a  judgment  creditor's  suit,  takes  the  benefit  of  the  bankrupt 
act,  the  same  becomes  defective  and  can  only  be  proceeded  in  by  his  assignee  filing  a 
supplemental  bill.  It  seems^  that  if  the  assignee  refused  to  do  this,  the  original  com- 
plainant might  proceed  making  such  assignee  a  defendant.  Springer  v.  Vanderpool, 
363. 

7.  Bill  of  foreclosure  and  notice  of  lis  pendens  filed  forty  days  before  decree  while  the  statute 
of  May  14th  1840  (dispensing  with  judgment-creditors  as  parties)  was  in  force ;  but  the 
decree  was  had  ailer  the  act  of  May  7th  1844,  (which  annulled  the  ^  so  dispensing  with 
judgment-creditors  as  parties)  was  passsd :  Held^  under  the  cireumstances,  that  there 
was  no  necessity  to  make  intervening  judgment-creditors  parties.     Wood  v.  Oakley^  562. 

0.  //  seems^  that  it  might  be  different  if  forty  days  from  the  time  of  filing  notice  of  Zt3  pendens 
had  not  elapsed  when  the  repealing  law  took  efiect.    lb, 

9.  And  in  bills  filed  since  the  6th  of  June  1844  (when  this  repealing  act  took  effect)  judg* 
mentrcreditors  are  to  be  made  parties^    lb, 

PUa. 

1.  On  the  point  of  a  plea  of  another  suit  pending,  the  court  looks  to  see  whether  the  bills  are 
substantially  for  the  same  cause  and  for  the  like  object.  On  the  dismissal,  at  a  proper 
stage  of  the  first  bill,  the  court  will  allow  the  second  to  stand.  Tke  American  Bible 
Society  v.  Hague  ^  117. 

3.  M.  H.,  by  plea,  set  up  that  he  was,  with  the  knowledge  of  the  complainants,  a  surely 
only  on  the  notes  of  J.  W.  H.  and  J.  A.  M. ;  that,  afler  judgments  against  him  and  them 
obtained  by  the  complainants  on  the  notes,  the  latter,  by  written  agreement  with  the  said 
J.  W.  H.  and  J.  A.  M.  and  without  his  (M.  H.'s)  consent  compromised  for  $30,000  (in- 
cluding the  judgments),  giving  upwards  of  four  years  within  which  to  pay  and  cove- 
nanting not  to  sue  them  in  the  meantime ;  and  also,  during  such  time,  receiving  $5,000 
in  part  of  the  $30,000.  Held,  that  the  mention  of  the  $5000  did  not  render  the  plea  bad 
for  duplicity;  and  that  such  plea  was  a  good  plea.    DelaplaiTie  v.  Hitchcock^  331. 

3.  Where  a  master  finds  in  favor  of  a  plea  of  former  suit  pending  and  the  complainant  is 
dissatisfied,  his  course  is  to  except  to  the  report  and,  in  this  way,  bring  the  matter  before 
the  court.    Dickinson  v.  Codwise,  341. 

4.  Where  the  matter  of  a  second  (former  suit  going  on)  is  incidental  to  the  matter  of  the 
first,  although  not  embracing  so  much,  a  plea  of  former  suit  pending  will  hold.  The 
complainants  in  the  first  suit  should  amend  or  put  in  the  incidental  matter  in  a  supple- 
mental bill.    lb. 

5.  On  a  bill  filed  in  the  name  of  a  company  and  J.  B.  and  L.  O.  B.  and  the  bill  stating 
that  the  latter  were  the  assignees  of  the  company,  a  plea  was  interposed,  denying  that 
they  were  assignees  and  setting  forth  matter  showing  that,  in-  a  decree  in  another 
suit,  their  assignment  was  set  aside  and  the  property  of  the  company  was  in  receivers 

.  hands :  Held,  that  this  showing  did  not  amount  to  duplicity.  Soutkem  lAfe  Jnswanoe 
^  Trust  Company  v.  Davis^  588. 
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6.  Aho  kMt  tiii^t  if  it  had  been  a  mere  naked  plea  of  the  daciee,  vithoot  an  avenaent 
of  its  remaining  in  force,  the  plea  wonld  have  been  bad;  but  the  positive  aTerment 
that  the  said  J.  B.  and  L.  O.  B.  were  not  assignees,  conpled  with  the  abore  (first  men* 
tioned)  statement  as  to  the  decree,  carried  a  sufficient  implication  that  the  decree  waa 
in  force—and  the  plea  was  allowed.    B. 

7,  On  the  master  reporting  a  plea  as  true,  the  complainant  can  except  on  the  point  of 
the  truth  in  fact.  The  proceedings  referred  to  by  plea  are  produced ;  and  if  the  excep- 
tion be  overruled,  the  plea  stands  for  argument  as  to  the  question  of  its  being  •  a  bar. 
Wilkes  V.  Henry,  673. 

POLICY  OF  INSURANCE. 

1.  Where  a  mortgagee  properly  holds  a  policy  of  insurance  on  mortgaged  premises  and  the 
mortgagee  sells  subject  to  the  mortgage,  but  the  policy  remains  in  the  mortgagor's  name 
(assigned  to  the  mortgagee)  without  the  buyer  having  had  it  in  any  way  changed,  and 
a  fire  happens :  the  mortgagee,  on  claiming  irom  the  insurance  company,  should  permit 
the  insurers  to  take  an  interest  in  the  mortgage  to  the  extent  of  the  fire  claim,  and  the 
buyer  could  have  no  benefit  of  it  in  any  other  way.    In  the  maUer  of  Kipj  86. 

And  see,  VsNOoa  and  Pi7rchas£r,  6. 

PORT  WARDENS. 

1.  The  act  of  the  legislature  of  the  19th  February,  1819,  authorized  a  board  of  port  ward- 
ens, under  the  style  of  the  master  and  wardens  of  the  port  of  New  York,  with  a  com- 
mon seal  and  who  should  have  an  office  and  clerk  and  power  to  survey  vessels  deemed 
unfit  for  sea  and  to  judge  of  their  neces.sary  repairs  to  perform  the  voyage  and  to  inspect 
sales  of  vessels  and  goods  arriving  damaged  and  required  to  be  sold  for  the  benefit  of 
underwriters  out  of  the  city  of  New  York  and  to  grant  certificates  and  receive  fees  and 
their  appointment  making  them  public  officers :  Held,  that  they  had  exclusive  right  to 
perform  the  duties  specified  by  the  act.  And,  that  an  association  of  persons  advertising 
to  survey  ships  and  merchandize,  setting  up  an  office  close  by  that  of  the  port  wardens 
and  calling  themselves  "  Marine  surveyors  for  the  port  of  New  York,  appointed  by  the 
chamber  of  commerce  and  board  of  underwriters,"  and  giving  out  that  they  performed 
the  same  duties  as  the  port  wardens  and  that  their  acts  would  be  more  authentic  than 
those  of  the  port  wardens,  had  no  right  to  execute  any  of  the  statutory  duties  appertain- 
ing to  the  office  of  the  latter.  And,  it  seems,  they  had  brought  themselves  within  the 
principles  of  the  cases  connected  with  simulated  devices  and  deceits.  7)fack  v.  Brvm- 
fey,258. 

PRACTICE. 
Amendment, 

1.  A  bill  cannot  be  so  amended  in  its  prayer  as  to  change  its  object.  Cwrtis  v.  Lea- 
mtt,346. 

3.  Affidavits,  denying  the  truth  of  matter  proposed  to  be  inserted  in  a  bill  by  way  of  amend- 
ment, form  no  sufficient  objection  to  the  application  to  amend.    Coster  v.  ChriswM,  364. 

3.  Proposed  amendments,  by  executors,  to  a  bill  filed  by  their  testator,  can  be  allowed, 
although  embracing  statements  which  may  never  have  been  made  by  him  and  although 
they  render  no  excuse  for  their  not  having  been  brought  forward  originally.    A. 
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4.  11  vxndd  teem,  that  leas  strictness  should  be  allowed  in  amending  a  bill  where  no  injunc- 
tion is  in  force  or  necessary  to  be  sustained.    Jb. 

6.  Where  a  judgment  debtor  is  entitled  to  a  share  of  personalty  by  the  death  of  a  relation, 
and  such  death  happens  before  the  filing  of  a  creditor's  bill,  but  administration  on  t&e 
estate  of  the  decedent  takes  place  afterwards :  Held,  that  a  supplemental  bill  mi^t  be 
filed  to  impound  the  fui)4,  although  the  creditor,  had  he  known  of  the  debtor's  right  to 
the  fund,  might  have  brought  it  in  by  an  amendment  to  the  original  bill.  Hope  y.  Brine- 
kerhoff^eeO. 

Appeal. 

1.  Even  though  an  appeal  from  a  decree  made  by  the  vice-chancellor  may  affect  unjustly 
a  third  party  (defendant)— as  where  a  first  mortgagee  is  fully  recognized,  but  the  mort- 
gagor appeals  so  as  to  cover  the  phraseology  which  applies  to  his  security  and  payment 
and  obtains  a  stay— the  vice-chancellor  cannot  relieve  him :  he  must  apply  to  the  chan- 
cellor.    WeslerveU  v.  Haff,  619. 

Calendar. 

1.  On  exceptions  to  a  master's  report  in  relation  to  the  rights  of  claimants  upon  surplus  in 
a  mortgage  case,  the  same  must  be  put  on  the  calendar  and  cannot  be  disposed  of  by 
motion.    Eagle  Fire  Ins,  Co,  v.  Flanagan,  559. 

Contempt. 

1.  The  defendants  had,  through  newspapers,  misrepresented  the  decision  of  the  court  in  le- 
lation  to  a  modification  of  an  injunction  as  well  as  the  views  expressed  by  the  Vice- 
chancellor  in  making  the  decision ;  but,  as  the  court  considered  the  misconduct  hardly 
came  under  criminal  contempts,  (1  R.  S.  278,  (  10,  11,)  and  it  was  not  clear  that  it 
amounted  to  an  act  by  which  the  rights  or  remedies  of  the  complainants  might  be  de- 
feated, Impaired,  impeded  or  prejudiced  (2  R.  S.  534,)  and  as  the  defendants  made  a  rea- 
sonable explanation,  the  court  allowed  the  defendants  to  go  free.    Morrison  v.  Moot,  25. 

2.  Where  there  may  have  been  a  constructive  infringement  of  an  injunction  and  the  na- 
ture of  the  suit  is  such  as  to  make  it  difficult  to  calculate  damages,  the  court  will  refuse 
an  attachment  and  leave  the  chance  of  injury  to  be  embraced  in  the  decree.  Bfom  v. 
Stevens,  119. 

Costs.    See  Costs^  generally. 

Damages. 

1.  Items  of  damage  allowed  on  a  bond  given  under  the  Slst  rule  on  granting  an  injunction 
to  restrain  the  sale  of  mortgaged  premises.    EduHsrds  v.  Bodine,  292. 

Decree. 

1,  The  court  can  settle  a  decree  without  the  necessity  of  a  notice  of  settlement  or  on  short 
notice.     DownseTul  v.  Low,  249. 

2.  It  is  not  regular  for  a  master  to  sign  his  report  without  first  issuing  a  warrant  to  settle. 
But,  where  a  copy  of  report  and  order  of  confirmation  have  been  served  and  decree  en- 
rolied,  the  neglect  to  serve  the  warrant  to  settle  will  not,  alone,  be  sufficient  to  open  the 
proceedings.    lb. 
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3.  Where  a  decree  fixes  the  data  for  compatation,  the  master  should  not  depart  from  it. 
Still,  where  a  master  did  so  and  it  was  beneficial  to  the  jiefendant,  the  latter  could  not 
take  advantage  of  the  irregularity.  But  where  it  was  done  and  the  execution  on  it  was, 
in  amount,  (wrongly)  against  the  defendant,  the  court  put  it  to  the  complainant  to  relin- 
quish the  improper  excess,  or  to  consent  to  waive  the  decree,    id. 

4.  Where  a  defendant,  in  a  bill  for  an  account,  has  put  in  his  answer  without  oath  and 
does  not  show  facts  which  he  wishes  to  give  in  evidence  or  what  wimesses,  in  particu- 
lar, it  will  be  important  for  him  to  examine,  a  decree,  taken  by  default,  will  not  be  open- 
ed to  give  him  the  privilege  of  going  back  to  proof.    Jb. 

5.  Where  it  is  very  doubtful  whether  executors  have  power  to  make  a  mortgage  under 
which  there  has  been  a  foreclosure  sale  and  enrolled  decree  and  the  testator,  making 
the  will,  left  infant  children  who  had  appeared  by  a  guardian  ad  lUem,  but  the  latter 
had  only  put  in  a  general  answer  and  had  not  raised  any  defence  and  the  purchaser 
of  the  property  refused  to  take,  fearing  the  children's  rights :  T%e  court  allowed  the 
decree  to  be  opened  and  decree  vacated,  with  leave  for  the  infants  (one  of  whom  had 
come  of  age)  to  put  in  a  new  answer  to  set  up  the  defence  of  the  invalidity  of  the  mort- 
gage.    Cu/rUs  V.  Ballaghj  635. 

Demurrer. 

1.  Where  an  order  pro  confesso  is  set  aside  as  to  non-resident  defendants  by  the  court— and 
they  have  time  "  to  answer,"  they  may  interpose  a  demurrer  within  the  time  so  aUowcd. 
It  places  them  in  the  same  situation  as  a  defendant  who  is  under  the  usual  order  to  an- 
swer in  forty  days.    Garr  v.  Ogdenj  685. 

Examiner^s  Fees. 

1.  The  court  will  not,  on  petition,  compel  a  solicitor  to  pay  an  examiner's  bill,  but  leave 
the  latter  to  his  remedy  at  law.    CwrtU  v.  EngU,  117. 

Exception. 

1.  An  exception  to  a  master's  report,  depending  on  matter  of  fact  which  does  not  appear 
upon  its  face,  must  be  overruled.    De  MoU  v.  Benson,  VSn» 

Fees.     See,  Practice,  Master^s  Fees^  post. 
Feigned  Issue.    See,  Evidence,  7. 

Injunction. 

1.  Where  an  injtmction  bill  is  filed  with  affidavits  annexed  and  an  answer  on  oath  is 
waived,  but  the  same  is  put  in  under  oath  and  strong  affidavits  also  are  read  in  support  of 
a  motion  to  dissolve  the  injunction,  the  dissolution  is  not  a  matter  of  course,  especially 
where  proofii  may  have  to  be  taken  before  a  correct  decision  can  be  had.  Mead  ▼. 
Bkhards,  667. 

9.  An  injunction  is  not  to  be  granted  on  filing  a  bill,  where  it  is  not  essential  to  secure 
rights  and  where  the  filing  of  a  notice  of  Us  pendent  will  answer.    Wadddl  v.  Brueny  671. 

3.  Injunction  dissolved  where  the  allegations  embracing  the  equity  are  on  information  and 
belief.    lb, 

'And  see,  Injitnction,  oekeballt. 
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Master^ s  Fees. 

1.  Fees  which  are  and  are  not  allowed.    Kerr  v.  Devdiny  56. 

Master^s  Report. 

1.  It  is  not  regular  for  a  master  tio  sign  his  report  without  first  issaing  a  warrant  to  settle. 
But,  where  a  copy  of  report  and  order  of  confirmation  has  been  served  and  decree  en- 
rolled, the  neglect  to  serve  the  warrant  to  settle  will  not,  alone,  be  sufficient  to  open  the 
proceedings,    TVunueTui  v.  Low^  249. 

%  Where  a  decre«  fixes  the  data  for  computation,  the  master  should  not  depart  from,  it 
Still,  where  a  master  did  so  and  it  was  beneficial  to  the  defendant,  the  latter  oould  not 
take  advantage  of  the  irregularity.  But  where  it  was  done  and  the  execution  on  it  was, 
in  amount,  (wrongly)  against  the  defendant,  the  court  put  it  to  the  complainant  to  relin- 
quish the  imprc^)er  excess,  or  to  consent  to  waive  the  decree.    &. 

3.  Where  there  is  a  reference  to  a  master  simply  as  to  whether  the  complainants  can  canse 
to  be  made  to  the  defendants  a  perfect  title,  clear  of  incumbrances,  the  master,  in  strict- 
ness, Ib  not  bound  to  report  any  thing  more  than  that ;  but  it  is  more  satisfactory  that  he 
should  show  how,  or  in  what  manner,  the  complainants  could  cause  a  good  title  lo  be 
made.    ScoU  v.  T%orp,  1. 

4.  An  irr^:ttlarity  in  a  master's  office,  in  a  matter  of  practice  connected  with  his  report,  Is 
to  be  corrected  by  motion  and  not  through  an  exception.    DeMm  t.  Benson,  997. 

b.  In  matters  of  account  before  a  master,  the  defendant's  answer  (on  oath)  is  evidence  so 

far  as  it  is  responsive  to  the  complainant's  bill.    Ih, 
6.  An  exception  to  a  master's  report,  depending  on  matter  of  fact  which  does  not  appear 

upon  its  face,  must  be  overruled.    Jb. 

Order  for  Further  Answer. 

1.  An  order  may  be  entered  for  a  further  answer  upon  exceptions  for  insufficiency  submit- 
ted to,  before  exceptions  taken  for  impertinence  are  disposed  of.  Lawrtnee  v.  Law- 
rence, 357. 

Receiver. 

1.  A  receiver  is  not  to  be  discharged  on  his  own  application,  where  his  duties  are  not  end- 
ed, unless  he  shows  good  cause,  especially  where  it  might  afiect  parties.  His  mere  de- 
sire, though  coupled  with  a  statement  of  complication  of  accotmts  and  the  necessity  of 
losing  much  time  in  the  business  of  his  receivership,  is  not  sufficient.  Beers  v.  T%e 
Chelsea  Baiik,  277. 

And  see,  Rscsiver,  obkbrally. 

Report.    See,  Partition^  1, 2. 
Resale. 

I.  Where  a  resale  is  ordered  and  that  the  defaulting  buyer  make  up  any  deficiency,  he  will 
not  be  let  up  merely  on  account  of  a  variation  of  the  original  teims  of  sale  in  regard  to  the 
per  centage  of  deposit— especially  where  he  attends  on  the  resale  and  is  a  bidder.  BibAp 
V.  CkmverrteWj  S35. 
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1.  A  defendant  cannot  revive  by  bill  before  decree  or  decretal  order  giving  a  vested  inte<* 
rest    McDermoU  v.  McChwn,  593. 

Supplemental  Bill    See,  {Practice)  Amendment^  ante. 

PRINCIPAL  AND  SURETY. 

1.  Where  separate  suits  are  brought  and  separate  judgments  obtained  against  maker  and 
endorser  of  a  promissory  note  and  the  endorser  pays  the  amount,  he  is  entitled  to  the 
note  and  all  the  benefit  of  the  judgment  and  execution  ifo  against  the  maker.    Datu  v. 

5.  Samu  principle  where  drawer  and  endorser  are  jointly  sued  under  the  statute  of  1838 ; 
and  an  endorser  of  a  note  having  to  pay  (on  a  joint  judgment  obtained  against  him  and 
the  drawer)  may  take  ah  assignment  from  the  plaintiff  in  the  action  and  use  it  as  a 
subsisting  jndgmtot,  for  his  indemnification,  as  against  the  drawer.    73. 

3.  But,  where  there  is  a  judgment  on  a  bond  against  co-obligors,  one  of  them  being  a 
surety,  the  bond  merges  in  the  judgment  and  the  surety  can  have  no  rediessback 
against  the  principal  obligor  under  such  bond  or  on  the  judgment    lb, 

4.  Although  the  liability  of  a  surety  is  reduced  to  a  judgment  against  him,  yet,  his  rights 
of  subrogation  and  substitution  continue ;  and  the  creditor  cannot  give  time  to  the  prin- 
cipal without  discharging  the  surety.    Delaplainev,  HUcheock^  321. 

fi.  M.  H.,  by  plea,  set  up  that  he  was,  with  the  knowledge  of  the  complainants,  a  surety 
on  the  note  of  J.  W.  H.  and  J.  A.  M.  *,  that,  after  judgments  against  him  and  them  ob- 
tained by  the  complainants  on  the  notes,  the  latter,  by  written  agreement  with  the  said 
J.  W.  H.  and  J.  A.  M.  and  without  his  (M.  H.'s)  consent  compromised  for  $30,000  (in- 
cluding the  judgments)  giving  upwards  of  four  years  within  which  to  pay  and  cove- 
nanting not  to  sue  them  in  the  meantime ;  and  also,  during  such  time,  receiving  $5,000 
in  part  of  the  $30,000.  Held,  that  the  mention  of  the  $5,000  did  not  render  the  plea  bad 
for  dnpUcity ;  and  that  such  plea  was  a  good  plea.    lb. 

6.  In  the  absence  of  fraud  or  failure  of  title,  a  surety,  who  guarantees  n<ytes  given  on  the 
purchase  of  lands,  cannot  be  relieved  on  the  ground  of  hardship^  inadequacy  of  con- 
sideration or  extravagance  of  price.     Coster  v.  Griswold^  364. 

7.  Where  a  purchaser  covenants  and  makes  a  pledge  that  the  lands  he  sells  shall,  within 
a  certain  period,  command  a  certain  price  and  this  is  shown  to  have  been  impracticable 
and  he  becomes  insolvent  and  his  pledge  inadequate,  an  eqaity  arises  in  favor  of  the 
bujrer,  as  well  as  of  his  surety,  on  notes  given  for  the  purchase  money,  so  long  as  such 
notes  remain  in  the  hands  of  the  seller  on  a  bill  quia  Hmet.  Bat,  if  an  absolute  assign- 
ment of  the  notes,  in  good  faith,  has  taken  place,  for  consideration,  before  causes  for 
filing  the  bill  arise  or  a  right  of  set-off  attaches  or  other  equitable  claim  occurs,  the 
assignee  f^"  hold  irrespective  of  any  after  accruing  right  or  equity.  In  such  case,  the 
court  secures  the  equities  which  the  debtor  had  against  the  original  creditor  up  to  the 
time  of  the  assignment  And  such  equities  are  not  lost  by  a  mere  pledge  of  the  notes 
by  the  seller-^they  continue  up  to  and  until  a  bona  fide  assignment  as  aforesaid.    lb. 

PURCHASER  WITHOUT  NOTICE.    And  see,  Notice,  2. 
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aUlA  TIMET. 

1.  Although  the  court  may  not  choose  to  stay  executors  and  trustees  from  making  sales  of 
real  estate  authorized  in  words  by  a  will  on  a  bill  filed  by  a  remainder-man  entitled  to 
an  unascertained  share,  yet,  it  can  secure  the  purchase  money  during  a  life  estate  on 
the  principle  of  quia  timet.  But  to  do  so,  all  parties  in  remainder  must  be  before  the 
court,  unless  the  bill  be  filed  by  one  on  behalf  of  all  having  similar  rights.  As  must  a 
trustee  who  has  not  accounted ;  as  well  as  a  person  having  a  lien  upon  the  eomplai* 
nant's  share.     Champlin  v.  ChampUn^  228. 

2.  Where  a  purchaser  covenants  and  makes  a  pledge  that  the  lands  he  sells  shall,  within 
a  certain  period,  command  a  certain  price  and  this  is  shown  to  have  been  impracticable 
and  he  becomes  insolvent  and  his  pledge  inadequate,  an  equity  arises  in  favor  of  the 
buyer,  as  well  as  of  his  surety,  on  notes  given  for  the  purchase  money,  so  long  as  such 
notes  remain  in  the  hands  of  the  seller  on  a  bill  quia  timet.  But,  if  an  absolute  assign- 
ment of  the  notes,  in  good  faith,  has'taken  place,  for  consideration,  before  causes  for 
filing  the  bill  arise  or  a  right  of  set-ofi*  attaches  or  other  equitable  claim  occurs,  the 
assignee  can  hold  irrespective  of  any  after  accruing  right  or  equity.  In  such  case,  the 
court  secures  the  equities  which  the  debtor  had  against  the  original  creditor  up  to  the 
time  of  assignment  And  such  equities  are  not  lost  by  a  mere  pledge  of  the  notes  by 
the  seller— they  continue  up  to  and  until  a  boTiafide  assignment  as  aforesaid.  Cogler  r. 
ariwidd,2Gi. 


R 

RAIL  ROAD. 

1.  Preliminaiy  injunction  refused  to  stop  a  rail  road  company  from  completing  a  tunnel 
through  a  city  authorized  by  the  civil  authorities  of  the  place— on  an  allegation  of  nni- 
sance  by  an  owner  of  adjoining  property  on  the  same  line.  Hodgkinson  v.  Long  Island 
R,  R.  C0.,  411. 

RECEIPT. 

1.  In  construing  a  receipt  which  embraces  several  sums,  the  words  with  which  it  ends 
may  be  made  to  qualify  the  first  sum  and  is  not,  necessarily,  to  be  be  confined  to  the  last 
antecedent.    Bogart  v.  Van  V^Uor^  719. 

RECEIVER. 

1.  Trust  deed  set  aside  on  the  complaint  of  a  receiver,  as  the  court  considered  the  trustees 
so  placed  that  they  could  not  well  do  otherwise  thain  defend  it;  and  yet,  as  the  fact  was 
that  they  were  not  strangers  to  the  transactions  out  of  which  it  arose,  and  accepted  the 
trust  knowingly,  they  were  decreed  to  bear  their  own  costs,  and  the  receiver  was  al- 
lowed his  costs  out  of  the  fund.    Leavitt  v.  YateSj  134. 

8.  A  receiver  is  not  to  be  dischaiged  on  his  own  application,  where  his  duties  are  not 
ended,  unlets  he  shows  good  cause,  especially  where  it  might  affect  parties.    His  mere 
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desire,  though  coupled  with  a  statement  of  complication  of  accounts  and  the  necessity 
of  losing  much  time  in  the  business  of  his  receivenhip,  is  not  sufficient.  Beers  v. 
Tke  Chelsea  Bank,  9Tf. 

3.  Where  an  injunction  is  granted  and  a  receiver  is  appointed  and  no  motion  is  made  to 
dissolve  the  one  or  to  get  rid  of  the  latter,  an  objection  raised  at  an  after-period  of  the 
cause  against  either,  as  having  been  improperly  allowed,  will  not  be  regarded.  Pos6  v. 
Dorr,  413. 

4.  The  order  allowing  a  receiver  which  is  not  modified  or  discharged  becomes  the  law  of 
the  case  as  to  the  right  to  have  one ;  and  the  application  of  the  funds  in  his  hands  neces- 
sarily  follows  through  him.    lb. 

5.  A  mortgagee  obtains  a  specific  lien  upon  rents,  by  diligently  obtaining  the  appointment 
of  a  receiver ;  and  a  second  or  third  mortgagee  may,  thus,  get  an  advantage  of  the  first 
mortgagee  as  to  rents  collected.    3. 

6.  Where  a  receiver  files  a  bill,  his  solicitor  should  not  be  the  same  person  who  has 
acted  in  the  original  suit.  It  might  be  ground  to  dismiss  it.  But  in  a  case  of  the  kind 
and  where  also  the  defendant's  solicitor  was  the  same  as  the  original  defendants  had 
employed  and  he  entered  an  appearance  knowingly  and  without  moving  beforehand,  the 
bill  was  not  dismissed  on  motion.  The  receiver,  however,  was  ordered  to  get  another 
solicitor  and  to  pay  the  costs  of  the  motion.     Warren  v.  Sprague,  416, 

And  see,  Injunction,  11. 

RELIGIOUS  CORPORATION. 

1.  In  a  mixed  (Qerman  and  English)  Congregation  of  a  German  Lutheran  Church,  one 
party  cannot,  on  the  resignation  of  its  particular  pastor,  agree  with  another  church  that 
it  may  bring  in  its  pastor  and  congregation  as  a  body  corporate,  with  its  church  estab- 
lishment. They  may  invite  a  noinister  and  individuals  to  attend  and  so  increase  their 
number.     Cammeyer  v.  Qerman  lAUheran  ChwckeSj  S33. 

RENTS.    See,  Mortgaqe,  Mortgagor,  Mortgagee,  15. 

RE-SALE.    See,  Sale,  Re-sale. 

REVIVOR.  See  PLi;ADiva,  Bill,  &c.  Bill  of  Revivor,  5;  Practice,  Revivor,  1. 

RIVER.    RIPARIAN  OWNER. 

1.  Appraisers  appointed  to  assess  damages  to  the  riparian  owner  arising  from  the  diversion 
of  the  water  of  the  river,  should  allow  to  a  tenant  of  a  mill  (under  such  owner)  the 
damages  he  will  sustain.     Water  Commissioners  and  Van  CorUandt,  546. 

8.  Mode,  recommended  by  the  court,  of  assessing  damages  in  favor  of  owners  of  unequal 
shares  in  dififerent  pieces  of  land  and  others  on  account  of  the  diversion  of  water  of  a 
river,    lb. 

3.  Where  the  main  body  of  water  in  a  river  has  been  controlled  by  a  dam  and  turned  and 
used  by  a  mill  for  forty  years  and  the  dam  and  mill  were  maintained  without  objection, 
a  perpetual  right  in  such  use  of  the  water  is  thereby  gained ;  unless  a  qualified  right  as 
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to  tioieUliifliBledoii  tad  pvjved  lif  thepwt^vteatte^  Even  twenty 

yean  of  ■aekenjoymeiit  would  pnsiune  a  grant  Mk. 

4.  The  principles  applicable  to  tlie  we  of  river  water,  as  stated  by  the  ooort  in  WHgii  v. 
Omttrdf  1 81m.  A»8. 190,  lecognlnedas  inforee  here.    B. 

5.  Where  the  fee  of  a  mill  under  lease,  naing  water  ttoned  from  a  river  or  a  miU-site  for 
fotme  mill  pnrposes,  is  devised  wilh  the  addition  of  "  with  an  equal  proportion  of  water 
out  of  Croton  River  Dam,"  the  gift  of  such  proportion  of  water  is  as  permanent  as  the 
gift  of  the  mill.    lb. 

S,  Assessors,  acting  nnder  statnte  or  by  direction  of  a  court  to  ascertain  and  report  da- 
mages due  to  owners  on  accomit  of  the.dlTeraion  of  water,  act  properly  in  hearing  evi- 
dence of  prescription  and  grant,  the  better  to  ascertain  rights  and  apportion  accordingly. 

n. 


SALE.    RESALE. 

1.  Since  the  revised  statates,  a  contract  for  the  sale  of  lands  is  not  complete  nnless  the 
seller  (personally  or  by  agent  lawfully  authorized)  subscribes  the  contract.  A  contract, 
signed  or  subscribed  by  a  buyer  only,  cannot  be  enforced :  the  statute  requires  the  seller 
to  sign  and  is  silent  as  to  the  purchaser.    Jl^Uer  v.  PHleticTf  102. 

2.  Where  a  resale  was  obliged  to  be  had  owing  to  the  solicitor  and  master  not  having 
attended  sufficiently  in  selling  to  a  description  of  the  premises  as  contained  in  the  de- 
cree, the  court  refused  to  the  solicitor  his  costs  on  the  motion  discharging  former  pur- 
chasers and  to  the  master  his  costs  and  advertising  of  (he  first  sale.  Walwortk  v.  AmUr- 
son,  281*  ^ 

SET  OFF. 

1.  J.  G.  A.,  being  proprietor  of  the  bank  of  P.,  solicited  the  firm  of  M.  C.  &  A.  for  their 
drafts ;  and,  on  obtaining,  discounted  them,  paying  in  the  then  current  notes  of  the  bank. 
Subsequently  and  before  the  drafts  mautured  and  while  M.  C.  &>  A.  still  held  the  greater 
portion  of  the  bank  notes,  the  bank  failed ;  and  J.  G.  A.  assigned  its  assets ;  and,  amongst 
them,  the  drafts  to  L.  H.,  in  trust  for  creditors.  L.  H.  as  holder  sued  M.  C.  &  A.  at  law 
on  their  drafts  at  maturity :  Hddy  that  there  was  a  case  of  equitable  set-off  and  an  in- 

'  junction  should  issue  to  restrain  the  action  at  law.    Mel  v.  Holdrooky  539. 

%  And  see,  Davis  ▼.  T%e  American  Life  Insurance  and  Trust  Co.j  306. 

SIMULATED  DEVICES. 

1,  The  aet  of  the  legislature  of  the  19th  February,  1819,  authorized  a  board  of  port  ward- 
ens, under  the  style  of  the  master  and  wardens  of  the  port  of  New  York,  with  a  com- 
mon seal  and  who  should  hare  an  office  and  clerk  and  power  to  survey  vessels  deemed 
unfit  for  sea  and  to  judge  of  their  necessary  repairs  to  perform  the  voyage  and  to  ini^ct 
sales  of  vessels  and  goods  arriving  damaged  and  required  to  be  sold  for  the  benefit  of 
underwriters  out  of  the  city  of  New  York  and  to  grant  certificates  and  receive  fises  and 
their  appointment  making  them  public  officers :  Beld,  that  they  had  exclusive  right  to 
perform  the  duties  q^ified  by  the  act.  And,  that  an  association  of  persona  advertising 
to  survey  ships  and  merchandize,  setting  up  an  office  close  by  that  of  the  port  waidens 


and  caUing  tbemselvw  "  Marise  aonray^n  for  ibe  port  of  Kefir  York,  ap^^intod  bj  the 
chamber  of  commerce  and  board  of  uiujierwriters,"  and  giving  out  that  they  performed 
the  same  duties  as  the  port  wardens  and  that  their  acts  would  be  more  authentic  than 
those  of  the  port  wardens,  had  no  right  to  execute  any  of  the  atatutoiy  duties  appertain- 
ing to  the  office  of  the  latter.  And,  U  teems^  they  had  biou^t  themselves  within  the 
principles  of  the  cases  connected  with  simulated  devices  and  deceits.  Tyaek  v.  Bnm^ 
ley,  258, 

SOLICITOR  AND  CLIENT. 

1.  Where  a  client  complains  that  his  solicitor,  while  acting  as  such,  has  fiaudulently  ob- 
tained from  him  a  judgment  and  money  thereunder,  for  unjust  fees  and  charges,  the 
tmus  is  thrown  upon  the  solicitor  to  prove  consideration  for  each  and  every  item.  Dt 
Rose  V.  iRiy,  40. 

3.  A  solicitor,  acting  for  several  clients  in  a  matter,  must  not,  pendetUa  UU^  get  one  of 
them  to  give  him  security  upon  that  one's  estate  or  righu,  for  the  fees  coming  to  him 
from  another  of  the  clients:  unless  where  the  effect  and  extent  of  the  liability  are  most 
distinctly  explained.    lb. 

3.  An  accumulation  of  costs,  arising  from  a  solicitor's  spreading  litigation  by  a  second 
suit,  while  the  first  is  pending,  and  might,  by  an  amendment  or  otherwise,  be  made 
sufficient,  will  be  disallowed ;  and,  if  paid,  must  be  refunded.  The  client's  consenting  to 
the  proceedings,  by  signature  and  oath  to  the  pleading  involved,  does  not  debar  him 
from  questioning  its  propriety.    R, 

4.  A  solicitor,  while  acting  as  such,  should  not  encourage  or  allow  a  dient  to  sign  a  peti- 
tion to  be  presented  to  the  court  beneficial  to  the  former.    lb. 

5.  A  solicitor  who  is  made  a  defendant,  and  who  desires  to  protect  himself  from  answer- 
ing on  the  ground  of  confidential  coomiunication,  must  distinctly  show  that  his  know- 
ledge ^nd  information  came  solely  from  his  client.  He  is  not  exempt,  merely  becanse 
he  obtained  it  while  engaged  in  business  for  his  client  And  should  he  afterwards  become 
the  executor  of  his  client  and  he  is  made  a  defendant  to  reach  the  property  which  had 
bcJb  held  by  such  client,  the  privilege  would  cease  and  he  must  answer  in  connection 
with  it.    Crosby  v.  Berger,  254. 

6.  In  a  dealing  between  solicitor  and  client  involving  the  property  of  the  latter,  the  former 
must  place  himself  in  the  position  of  a  stranger.  He  must  be  able  to  show  that  he  has 
cut  off,  as  it  were,  the  connection  which  bound  him  to  the  client ;  that  they  have  dealt  at 
arms-length ;  and  that  nothing  has  happened  which  might  not  have  happened  had  no  such 
connection  existed.    Ltuns  v.  J.  A,,  599. 

7.  Equity  interferes  to  help  a  client  against  the  effect  of  a  dealing  with  his  lawyer  on  other 
ground  than  fraud.  It  is  done  from  the  fact  of  there  being  an  inequality  arising  from 
confidence  on  the  part  (^  the  client    lb, 

8.  A  solicitor,  who  had  been  long  employed  by  a  client,  was  applied  to  for  the  purpose  of 
finding  security  for  money.  At  first  he  was  not  successful ;  but,  afterwards,  he  suggested 
having  of  his  own  properties,  certain  "  very  excellent "  bonds  and  mortgages,  but  did  not 
describe  diem  or  give  the  names  of  the  mortgagors ;  and  the  client,  at  once,  sent  word  that 
he  could  have  the  money.  Whereupon,  the  s<^citor  sent  his  clerk  with  the  bonds  and 
mortgages  and  assignments  thereof  duly  acknowledged ;  and  the  client  gave  his  check. 
The  latter,  for  some  time,  received  the  interest  on  them.  The  mortgagors  In  one  or  more  of 
the  cases  had  conveyed  away  the  premises,  salieet  to  the  SMxrtgages.  This  was  paitica- 
larly  the  case  as  to  one,  where  the  interest  was  in  arrear  at  the  time  the  elieat  received 
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them  aad  the  mortgagor  was  insolTent  soon  afierwarda.  The  property  in  this  partipniar 
mortgage  consisted  of  vacant  lots  and  the  ultimate  holders  at  last  refused  to  pay  any  more 
interest ;  and  taxes  and  assessments  came  in  anear.  No  fraud  was  proved.  The  trans- 
action occurred  in  February  1838  and  the  bill  for  relief  was  filed  in  May  1843.  Hdd, 
that  the  solicitor  was  bound  to  take  back  this  b<»id  and  mortgage  and  restore  the  amount 
paid  for  it,  with  interest,  and  reimburse  prospective  payments  for  taxes  and  assessments. 

9.  Radclifi;  in  1812,  bought  and  had  land  conveyed  to  him  by  Van  Benthuysen  and  gave  a 
mortgage  back ;  but  did  not  know  of  two  j  odgments  against  the  latter.  On  the  21st  Janu- 
ary 1831,  the  attorney  of  Van  Benthuysen  sold  the  land  under  the  power  in  the  mort- 
gage without  any  notice,  request  or  demand  and  on  the  usual  advertisement ;  and  bought 
in  his  own  name.  Radcliff,  hearing  of  the  sale,  went  to  Van  Benthuysen,  who  consent- 
ed to  waive  the  sale  or  to  allow  full  value  on  a  settlement.  The  attorney,  by  pretence, 
strengthened  his  title  by  a  deed  of  the  power  of  sale  from  Van  Benthuysen ;  and,  at  last, 
insisted  on  ownership.  Soon  after  the  sale,  the  attorney  obtained  control  of  the  two  judg- 
ments and  sold  the  land  and  again  bought  in  his  own  name,  without  notice  or  knowledge 
of  Radcliff;  but  the  attorney,  as  well  as  Van  Benthuysen,  aflerwards  declared  that  no 
advantage  thereby  should  be  had  against  Radcliff.  In  1834  a  bUl  was  filed  by  Van  Ben- 
thuysen against  the  attorney,  which  resulted  in  a  decree  and  order  against  the  attorney 
requiring  him  to  convey  to  Van  B.,  but  giving  him  a  lien  for  any  balance  due  to  him. 
He  conveyed  on  the  17th  day  of  January,  1839.  Radcliff  had  gone  into  possession  ftom 
the  first  and  so  continued  until  his  death  in  1843 ;  and  his  heirs,  the  complainants,  had 
followed  up  such  possession.  But,  now,  the  attorney  proceeded  under  the  aforesaid  de- 
cree and  order  to  sell  for  balance  alleged  to  be  due  from  Van  Benthuysen  (who  was 
also  dead)  and  the  attorney  had  also  put  a  mortgage  on  the  property :  HM,  on  a  bill 
filed  by  the  said  heirs  of  Radcliff  to  be  quieted  in  possession— to  which  a  demurrer  was 
interposed  by  the  attorney — ^that  an  equity  had  arisen  on  the  original  purchase  and  cove- 
nants whereby  Radcliff  was  entitled  to  be  protected  against  the  legal  title  eonveyed 
by  the  attorney  (under  the  decree)  to  Van  Benthuysen ;  and  that  this  equity  arose  at 
the  time  of  the  said  decree  of  the  17th  of  January  1839,  and  as  six  years  had  noyrans- 
pired  since  then,  that  the  statute  of  limitations  did  not  apply.   RadcUff-?.  Rowley ^  646. 

STATUTE. 

1.  The  statute  Incorporating  the  Fanners'  Loan  and  Trust  Co:  (which  allowed  loans  on 
bond  and  mortgage)  declared  that  the  act  should  expire  at  the  end  of  fifteen  years,  except 
as  to  insurance  on  lives  and  the  granting  of  annuities.  By  an  act  passed  shortly  before 
such  expiration,  a  new  name  was  given  to  the  company  and  its  existence  (without  fresh 
powers)  was  thereby  continued.  Ailer  this  last  act  went  into  effect  and  after  the  expiration 
of  the  fifteen  years,  the  company  advanced  on  bond  and  mortgage.  And  the  court  Hdd 
that,  as  the  power  to  make  insurances  on  lives  and  the  granting  of  annuities  was  saved, 
the  company  must  have  funds  to  apply  to  them  and  might  invest  in  order  to  carry  on 
such  business  j  and,  therefore,  they  were  justified  in  such  advance  and  the  same  would 
be  presimied  to  have  been  done  in  the  ordinary  course  of  its  business.  Farmers  Ijoom 
aiuL  Trust  Co.  v.  Clowes^  575. 

STATUTE  AGAINST  FRAUDULENT  CONVEYANCES. 

1.  Where  a  husband,  immediately  after  marriage  and  without  consideration,  alone  exe- 
cuted an  instrument  of  settlement,  whereby  he  released  and  conveyed  to  trustees  the 
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'life's  real  and  penonal  estate :  "  7b  held  and  keep  boik  the  principal  and  interest  thereof 
during  the  said  mfOrriage,  exempt  frew,  Ms  deUSy  contacts  or  contrel,  to  be  managed  and 
disposed  of  on  \er  separate  orders  or  receipts  or  by  her  deeds  or  vtUj  so  that  she  maif  enjoy 
and  dispose  of  the  same  as  it  came  from  her  pa/rents  and  sister  or  maef  hereafter  in  anf  man- 
ner accrue  to  her  in  all  respects  asif  skie  were  unmarried  s"  and  delivered  the  same  to  sach 
trostees :  Meld^  that  the  instmmeiit  vas  ralid;  that  the  statute  against  frandnlent  eon- 
yeyances,  in  requiring  a  consideration  to  be  expressed,  does  not  control  an  instioment 
which  creates  and  passes  the  estate,  title  or  interest :  that  a  consideration  is  hers  implied 
by  execution ;  and  that  a  deed  like  the  abore  is  not  to  be  deemed  executory,  piomiasory 
or  as  a  covenant  or  agreement  to  do  some  future  act    Cmger.r.  DougiaSf  483. 

STATUTE  OP  LIMITATIONS. 

1.  Before  the  revised  statutes,  there  was  no  statute  expressly  limiting  the  time  to  bring 
suits  in  equity.  Still,  a  claim,  arising  before  the  revised  statutes,  is  afiected  by  tiiem 
and  will  run  fh>m  their  passage.  The  court,  on  a  demurrer  which  stands  upon  the  star 
tute  of  limitations,  will  take  oflicial  notice  of  the  date  of  the  jurat  to  the  bill.  lAndsof 
y.  Hyatt,  97. 

d.  On  Uie  13th  of  April,  18Si5,  a  money-bond  was  given  by  an  incorporated  company,  under 
their  seal,  payable  to  J.  L.  D.  or  order  five  months  after  date.  It  was  assigned  to  the 
complainant '  The  association  became  insolvent ;  and  the  complainant  now  filed  a  bill 
to  compel  payment  from  directors  and  stockholders.  On  demurrer.  It  was  held :  &at 
the  present  was  not  a  claim  of  a  purely  equitable  character ;  and  that,  in  tms  case,  the 
six  years  mentioned  in  the  statute  of  limitations  (R.  S.)  within  which  actions  on  simple 
contract  are  to  be  brought,  applied ;  and  not  the  ten  years  therein  mentioned :  as  the  de- 
fendants could  not  be  sued  strictly  on  the  bond,  but,  if  at  all,  only  on  ihe  footing  of  part- 
ners or  joint  dealers  contracting  a  debt.    Jb. 

3.  Where  a  will  directed  co-partnership  debts  to  be  paid  in  the  following  words :  "I 
^  '  order  and  direct  my  said  executor  to  pay  and  divide  the  same  to  and  among  the  credi- 
tors of  the  late  firm  of  C.  &  M'C.  of  the  city  of  New  York,  curriers,  to  whom  I,  as 
one  of  the  said  firm,  may  be  indebted  at  the  time  of  my  death  rateably  and  propor- 
tionally, according  to  the  amount  of  their  several  and  respective  claims  and  demands, 
so  far  forth  as  he  shall  be  able  conveniently  to  ascertain  the  same ;  and  with  a  view  to 
free  this  subject  from  all  embarrassments,  I  will  and  direct  that  my  executor  shall 
cause  an  advertisement  to  be  inserted  for  one  month  in  two  of  the  daily  papers  of  the 
city  of  New  York,  notifying  the  said  creditors  of  this  order  and  direction  and  that  such 
as  come  in  at  the  end  of  the  said  month  and  produce  their  claims,  duly  authenticated, 
shall  be  entitled  to  their  dividends  and  all  others  shall  be  excluded  from  any  participa- 
tion in  the  same.  AU  debts  of  whatever  grade  to  be  placed  on  an  equal  footing."  Beldf 
that  this  did  not  revive  debts  otherwise  barred  by  time.  Murray  v.  Mechasdc^  BamJc^ 
567. 

4.  Where  an  answer  expressly  »ven  a  new  promise  within  six  years  and  no  repUcadon 
is  filed,  the  debt  will  be  treated  as  revived.    lb, 

5.  A  bill  gave  C.  F.  two-thirds  of  a  farm  and  left  to  exeealors  the  remaining  one-third  on 
a  trust,  subject  to  a  widow's  life  estate ;  and  directed  O.  F.  and  the  executors  to  pay  S. 
F.  a  legacy  of  $800  (and  two  small  legacies)  in  proportion  to  the  shares  of  land  devised. 
Also,  that  if  0.  F.  neglected  to  pay  his  proportion,  the  executors  were  to  sell  sufleient 
to  pay.  And  there  was  a  provision  for  partition  on  the  mntoal  consent  of  widow,  exe- 
cutors and  devisees.    The  partition  took  place;  and  C.  F.,  at  the  in^tiiniy  of  the  acting 
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executor,  gare  his  bond  and  mortgage  (to  such  executor)  on  the  two^kdi  of  land  set 
apart  to  Um,  to  secure  as  well  the  widow  her  share  of  the  life  estate  as  the  propottioii 
of  legacies  payable  by  him  to  the  next  of  kin  of  S.  F.  (the  legatee,  who  had  died). 
After  this,  the  widow  died ;  and,  then,  C.  F.  paid  the  executor  his  proportion  of  the  lega- 
cies and  the  mortgage  was  cancelled.  At  this  time  there  was  no  le^  representative  of 
8.  F. ;  and  his  only  child  and  next  of  kin  was  a  minor.  The  executor  became  insolvent 
and  the  legacy  was  lost.  Hdd^  as  the  present  action,  by  S.  F.'s  next  of  kin,  for  such 
proportion  of  the  legacy  of  $800,  was  not  conmienced  by  the  legatee's  next  of  kin  xmtil 
six  years  after  the  death  of  the  widow  of  the  testator  or  of  the  grant  of  any  administration 
to  S.  F.'s  widow  or  of*  the  coming  of  age  of  such  next  of  kin,  that  the  statute  of  limita)- 
tions  applied.    FVost  v.  ProU^  733. 

•  STATUTE  OF  USES  AND  TRUSTS. 

1.  An  instrument  is  not  .void  under  the  statute  of  uses  and  trusts :  1  R.  8. 797  %  S6  for, 
while  the  words,  "to  be  managed  or  disposed  of  on  ker  separate  orders  or  receipts  or 
by  ker  deeds  or  mtl,  so  that  she  may  enjoy  the  same  in  all  respects  as  if  she  were  »«- 
married"  would  seem  to  give  her  all  power  as  if  she  were  a  fem£  sole  and  the  trustees 
be  mere  nominal  parties,  yet,  when  coupled  with  the  words  (applying  to  the  trustees) 
"  to  hold  and  keep  both  the  principal  and  interest  thereof  during  the  said  marriagey  <!«.,"  a 
requirement  to  perform  active  duties  appears  and  makes  the  trust  good.  Cruger  v. 
Douglas,  433. 

STALE  DEMAND. 

1.  The  staleness  of  a  known  demand  creates  a  suspicion  against  it.  Where  a  principal 
witness  has  promoted  a  stale  claim  (eleven  years  old)  and  his  hostility  to  the  defendant  is 
apparent,  his  testimony  will  be  far  outweighed  by  an  answer  fairly  responsive  to  the 
bUl.    Plot  V.  Bouchand,  30. 

SURETY. 

I.  A  surety  of  a  mortgage  is  not  entitled  to  any  notice  or  demand  before  making  him  a 
party  with  a  view  to  fix  him.    Rushmore  v.  Miller^  84. 

And  see,  Hosband  and  Wife,  9, 10.    Principal  and  Surety,  1,  2,  3,  4,  5, 6, 7. 

SURROGATE. 

1.  Executors  of  a  will  of  real  and  personal  property  had  filed  no  inventoty  in  New 
York,  where  part  of  the  personalty  was,  and  one  of  them  was  controlling  the  estate, 
and  a  wasting  of  it  was  alleged,  while  their  pecuniary  inability  was  stated,  and  it  was 
suggested  that  coercive  steps  were  about  to  be  taken  in  the  surrogate's  o£Bce,  (where  they 
had,  however,  lately  given  bond  on  application  of  the  present  complainant,)  and  the  bill 
prayed  that  the  executors  be  enjoined  and  also  suspended,  and  a  receiver  appointed. 
The  court  hdd,  that  the  surrogate  had  full  power  in  the  premises,  and  there  were  not 

■  such  special  circumstances  as  made  it  necessary  for  this  court  to  interfere  on  the  ground 
of  having  concurrent  jurisdiction.  Preliminary  injunction  dissolved.  WkUiney  v. 
Monro  f  5. 
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TENANT  BY  THE  CURTESY  INITIATE. 

I.  A  tenancy  by  the  curtesy  initiate  is  b.  sufficient  estate  in  lands  upon  which  to  base  a 
partition  suit.    Riker  y.  Darke,  668. 

TENANT  FOR  LIFE. 

1.  A  widow  who  has  a  life  estate  in  property  devised  to  her,  (while  her  husband  is  alive) 
cannot  be  compelled  by  this  court  to  break  into  it  or  to  apply  die  same  towards  the  sup- 
port of  an  infant  child  who  will  be  entitled  in  remainder.  Nor  will  the  court  order  it 
out  of  such,  his,  future  estate.    In  the  matter  of  Ryder ,  338. 

TENDER.    See,  Mortoaqe,  Mobtoagob,  Mortoaoee,  4. 

TRUST.     TRUSTEE. 

1.  Trustees  of  an  invalid  trust  who  reasonably  defended  it,  but  who  were  cognizant  of  all 
the  transactions  out  of  which  its  invalidity  arose,  decreed  to  bear  their  own  costs.  Let^ 
viU  V.  Yates,  134. 

3.  Trust  deed  set  aside  on  the  complaint  of  a  receiver,  as  the  court  considered  the  trustees 
so  placed  that  they  could  not  well  do  otherwise  than  defend  it;  and  yet,  as  the  fact  was 
that  they  were  not  strangers  to  the  transactions  out  of  which  it  arose,  and  accepted  the 
trust  knowingly,  they  were  decreed  to  bear  their  own  costs,  and  the  receiver  was  al- 
lowed his  costs  out  of  the  fund.    lb, 

3w  A  clerk  of  a  bank,  through  fraud  using  the  borrowed  check  of  a  firm,  whose  account  (in 
that  way  overdrawn)  was  more  particularly  xmder  his  own  supervision,  withdrew  money 
from  the  bank  and  deposited  it  to  his  own  account  in  another  bank  and  bought  stock  with 
it  and  caused  such  stock  to  be  placed  in  the  name  of  his  sisters  without  consideration : 
Held,  that  the  sisters  were  to  be  construed  as  trustees  for  the  bank  defirauded.  Ba/iik  of 
America  v.  PoUock,  215. 

4.  A  trust  need  not  be  clothed  in  the  very  words  of  the  statute  of  trusts ;  a  substantial  com- 
pliance is  sufficient.    Cruger  v.  Douglas,  443. 

5.  Good  faith  and  honest  intentions  will  not  protect  men  in  the  performance  of  a  trust 
when  they  depart  from  prudential  rules  which  the  experience  of  others  in  similar 
transactions  have  approved  as  the  only  safe  guioes.    Bogart  v.  Van  Vdsor,  718. 

And  see,  Associatiov ,  4, 13.  Lease,  2.  GIuia  Timst,  1.  Statute  of  Uses  and  Trusts,  1. 

IT 

USURY. 

1.  An  assignor  of  a  mortgage  taking,  from  afler-purchasers  who  buy  subject  to  the  mort- 
gage, an  additional  security  and  amount  for  forbearance,  will  not,  thereby,  invalidate  the 
original  security  for  usury ;  but,  on  foreclosure,  he  will  have  to  give  credit  for  such  ad- 
dition.   Lovett  V.  Racey,  22. 

3.  Although  there  may  be  a  defence  to  an  action  at  law  in  a  matter  of  usury,  yet,  a  bill 
will  hold  to  compel  the  giving  up  of  securities  left  as  collateral  security  for  the  usturi- 


'  019s  debt  and  an  injanctiaa  will  be  a  coDseqnence  to  stay  the  action.    Peters  v.  M^rU- 

mefy  979. 
3.  A  foreign  insdtution,  on  an  application  in  New  York  to  loan  $100,000  at  seven  per  cent, 
on  bond  and  mortgage  of  property  there,  agreed  to  give  their  certificates  to  that  amount 
bearing  interest  at  five  per  cent,  and  a  large  portion  of  ihem  payable  in  twenty  years: 
such  a  transaction,  it  would  seem,  is  usurious.    Stoney  v.  7%e  American  Life  Insurance 

and  TVust  Compajiy,  333. 
4  A  defendant  at  law  interposed  usury  and  affixed  an  affidavit  to  his  pleas,  with  a  seem- 
ing view  to  examine  the  plaintifi'  under  the  statute,  by  such  affidavit  was  not  deemed 
sufficient  to  meet  the  views  of  the  act;  and  a  verdict  and  judgment  were  had  against 
him :  Heidf  that  he  was  too  late  to  come  into  this.coort  for  relief.  Cowman  t.  Kings- 
land,  &n. 

USES.    See,  Statute  of  Uses  and  Trusts,  1. 

VENDOR  AND  VENDEE. 

1.  Where  a  person  holds  a  contract  for  purchase  of  real  estate,  and  he  sells  the  property 
and  agrees  that  hs  will  cause  to  be  executed  and  delivered  a  good  and  sufficient  war- 
rantee deed,  the  last  buyer  cannot  object  on  the  ground  that  the  title  is  in  another;  and 
he  will  be  bound  to  take  a  deed  in  the  name  of  such  other.  This  case  is  not  within  the 
principle  making  void  purehases  where  the  seller  is  not  a  bona  fide  contractor  and  is 
speculating  with  other  persons  property.    ScoU  v.  TWp,  I. 

S.  Since  the  revised  statutes,  a  contract  for  the  sale  of  lands  is  not  complete  unless  the  sel- 
ler (personally  or  by  agent  lawfully  authorized)  subscribes  the  contract.  A  contract, 
signed  or  snbscribed  by  a  buyer  only,  cannot  be  enforced,  the  statute  requires  the  seller 
*to  sign  and  is  silent  as  to  the  purchaser.    Miller  v.  Pelletierj  103. 

3.  Where  a  person  buys  a  portion  of  lands  mortgaged  and  there  is  a  surplus  on  foreclo- 
sure, he  will  not  be  allowed  thereout  the  amount  he  purchased  at,  but  only  as  much 
as  his  portion  contributed  to  the  sale.    FVost  v.  Peacock^  678. 

4.  On  a  master's  sale,  the  buyer,  in  equity,  becomes  the  owner  from  the  day  the  report  of 
sale  is  confirmed ;  and  the  premises  are,  then,  at  his  risk,  even  though  he  has  not  re- 
ceived a  deed.     Gotes  v.  Smiih^  703. 

5.  A  loss  by  fire,  after  such  confirmation  and  before  deed,  falls  upon  the  buyer ;  but  not  so 
where  the  loss  is  prior  to  a  confirmation  of  the  master's  report.    Jb. 

4  6.  Where,  in  a  partition  suit,  the  buyer  is  one  of  the  heirs  in  interest  and  an  insurance 

has  been  had  of  the  premises  in  the  names  of  all  the  heirs  and  a  fire  destroys  the  build- 

'^  ings  on  the  property  after  the  time  of  sale  as  well  as  after  a  confirmation  of  the  master's 

report  of  sale,  but  before  a  conveyance :  Held,  that  the  buyer,  paying  his  full  purchase 
money,  was  entitled  to  the  benefit  of  tlie  policy.    lb. 


\ 


And  see,  Costs,  1, 3.    Evidencb,  1. 

VESTED  REMAINDER. 

1,  A  grantor  gave  a  leasehold  house  to  a  trustee,  to  receive  rents  and  apply  them  towards 
the  support  of  H.  C.  "  And  after  the  death  of  H.  C,  I  give,  grant  and  convey  the  afore- 
said house  to  my  natural  daughter,  M.  B.  M.  her  heirs  and  assigns.*'  Here  the  daughter 
got  a  vested  remainder  assignable  and  descendable ;  and  on  her  making  a  marriage  set- 
tlement (her  future  husband  joining)  whereby  the  property  was  secured  to  the  survivor  of 
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them,  and  the  hnsband  sQirived :  Beld,  that  he  was  entitled  onder  the  aetttement  and  vas 
not  left  to  his  marital  lights.    Jn  the  maUer  ofLeefe^  395. 


w 

WATER.    See,  River,  Riparian  Owner,  Mill,  Evidence,  6. 

WILL. 

1.  Testator  bequeathed  to  his  brothers,  J.  and  M.  and  sister  M.  and  their  children  all  his 
estate,  and  in  case  of  the  death  of  either  of  them,  to  their  heirs,  to  be  equally  divided 
among  them  who  shall  survive  and  the  children  and  heirs  of  the  deceased.*'  They  all 
(J.  and  M.  and  M.  the  sister)  died  before  the  testator.  Both  the  brothers  and  sister  left 
children,  while  one  of  the  sons  of  the  sister  had  died  also  leaving  children.  Held,  that 
these  children  (the  sister's  grand-children)  were  to  be  let  in  and  took  per  capUa,  Mur- 
phy V.  Harvey^  131. 

2.  The  word  ckUdren  is  not  to  be  converted  into  a  word  of  limitation,  except  under  a  ne- 
cessity in  order  to  carry  out  a  testator's  intention.    Jb. 

3.  The  words  to  be  equdUof  Mvided,  when  applied  to  a  gift  to  several  persons  of  different  de- 
grees of  consanguinity  to  the  testator,  supersede  the  manner  of  distribution  by  the  sta- 
tute,   lb, 

4.  A  testatrix  devised  a  lot  to  executors  in  trust  to  receive  rents  until  her  youngest  child 
attained  31  yean  of  age  and  apply  the  rents  for  the  benefit  of  her  two  yoimgest  children 
until  0350  ^ould  have  been  so  obtained  for  each,  which  amounts  were  to  be  placed  in 
the  Savings  Bank  to  accumulate  until  they  should  attain  21,  unless  the  interest  or  prin- 
cipal should  be  necessary  for  support  or  education ;  and  after  these  sums  (of  8350)  had. 
been  set  apart,  the  rents  of  the  lot  were  to  be  appropriated  to  the  support  of  all  her  chil- 
dren (five)  until  the  youngest  became  31,  &c. ;  and,  then,  to  sell  the  property  and  divide 
the  proceeds  equally  among  the  children  share  and  share  alike  or  among  those  living 
and  the  representatives  of  those  who  should  be  dead,  the  representatives  to  take  no  more 
than  the  parent  would  have  taken.  The  sole  acting  executor  (after  nine  years  of  trust) 
died  and  this  court  had  appointed  a  trustee  who,  on  the  coming  of  age  of  the  survivor  of 
the  two  youngest  children,  sold  the  lot.  It  did  not  appear  whether  such  executor  had 
laid  aside  either  of  the  sums  of  $350  out  of  the  rents  or  that  its  use  was  wanted  for  sup- 
port, &c.  Three  of  the  children  had  died,  embracing  one  of  the  two  youngest,  two  intes- 
tate, but  one  of  the  latter  left  a  daughter  and  the  other  devising  his  share  under  the  will 
to  the  surviving  younger  brother :  7%ff  CovH  hdd^  that  $350  could  not  now  be  taken 
from  the  purchase  money  of  the  lot  for  the  youngest  surviving  child ;  and  that  it  was  to 
go  in  thirds,  one  third  to  the  daughter  of  the  deceased  child  and  two  thirds  to  the  sur- 
viving younger  brother.    In  the  matter  of  Mason,  418. 

5.  Th,e  place  of  a  testator's  residence  and  death  is  the  place  for  determining  all  questions 
that  may  arise  respecting  his  personal  property  and  its  disposition  and  distribution, 
wheresoever  it  may  be  situated.    MiUs  v.  f\fgalj  559. 

6.  But  where  a  will  has  reference  to  real  estate,  all  questions  as  to  the  will  and  the  es- 
tate and  its  disposition  are  governed  by  the  lex  rei  sita.  And  if  a  party  dies  intestate, 
leaving  real  estate,  the  descent  and  heirship  are  exclusively  governed  by  the  law  where 
it  is  situated.    lb. 

7.  Where  a  will  directed  co-partnership  debts  to  be  paid  in  the  following  words :  "  I  order 
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and  direct  my  said  executor  to  pay  and  divide  the  same  to  and  among  the  creditors  of 
the  late  firm  of  C.  &  M'C.  of  the  city  of  New  York,  currierB,  to  whom  I,  as  one  of  the 
said  firm,  may  be  indebted  at  the  time  of  my  death  rateably  and  proportionally,  accord- 
ing to  the  amount  of  their  seyeral  and  respective  claims  and  demands,  so  far  forth  as  he 
shall  be  able  conveniently  to  ascertain  the  same ;  and  with  a  view  to  free  this  subject 
from  all  embarrassments,  I  will  and  direct  that  my  executor  shall  cause  an  advertise- 
ment to  be  inserted  for  one  month  in  two  of  the  daily  papers  of  the  city  of  New  York, 
notifying  the  said  creditors  of  this  order  and  direction  and  that  such  as  come  in  at  the 
end  of  the  said  month  and  produce  their  claims,  duly  authenticated,  shall  be  entitled  to 
their  dividends  and  all  others  shall  be  excluded  from  any  participation  in  the  same.  All 
debts  of  whatever  grade  to  be  placed  on  an  equal  footing.  Hdd,  that  this  did  not  revive 
d/sbts  otherwise  barred  by  time.    Mwrray  v.  Mechanics^  Bankj  567. 

8.  Where  an  answer  expressly  avers  a  new  promise  within  six  yean  and  no  replication 
is  filed,  the  debt  will  be  treated  as  revived.    Jb. 

9.  H.  Z.,  by  his  will,  gave  the  rents  and  profits  of  his  real  and  personal  estate  to  his  wife 
for  life,  if  she  remained  his  widow ;  but  if  not,  then,  he  authorized  and  empowered  his 
executors  to  let,  sell  or  dispose  of  his  real  estate  or  such  portion  as  the  major  part  of  them 
should  think  proper  in  their  discretion  and  make  and  execute  conveyances ;  and  in  case 
his  executors  should  judge  it  necessary  to  sell  and  dispose  of  such  real  estate  or  any 
part  of  it,  then,  to  place  the  nett  proceeds  at  interest  and  such  interest  to  be  paid  to  his 
wife  for  life.  After  her  death,  the  then  remaining  part  of  his  estate,  real  and  personal, 
was  to  be  converted  into  cash  and  placed  out  at  interest  for  the  benefit  of  his  son  J.  H. 
Z.  and  the  interest  given  to  him  during  life.  And  after  wife's  death,  he  gave  and  de- 
vised his  estate  to  the  children  of  his  said  son.  The  son  died  before  the  widow,  leaving 
two  children;  and  the  widow  married  again  and  then  died.  The  executors  had  not 
sold  the  real  estate,  but  leased  it  during  the  widow's  life :  Held,  that  the  executors  had 
a  naked  discretionary  power,  which  they  used  by  so  leasing  during  the  widow's  life ; 
and  as  the  son  died  in  her  life  time,  their  power  ended  with^^her  death :  and  that  which 
was  real  estate  went,  as  such,  to  the  son's  children  and  was  not,  then,  to  be  considered 
as  if  converted  into  personalty.    Slocum  v.  Slocvm^  613. 

10.  The  testatrix  gave  to  her  niece  M.  P.  and  to  her  heirs  $6,000.  The  legatee  died  be- 
fore the  testatrix,  leaving  children.  The  court  held  that,  observing  this  clause  alone,  the 
legacy  lapsed;  but,  on  the  paramount  rule  of  looking  at  the  whole  will  and  subjecting 
the  same  to  examination  and  comparison,  the  court  decided  that  the  legacy  went  to  the 
children  of  the  legatee,  inasmuch  as  a  prior  clause  furnished  a  key  for  construing  the 

.  bequest  in  that  way.    Hawn  v.  Banks,  664. 

11.  The  words  or  and  and  will  be  allowed  a  construction  so  as  to  stand  in  the  place  of 
each  other  in  a  will  when  the  meaning  of  the  testator,  as  collected  fiom  the  whole  will, 
clearly  authorizes  it ;  but  not  otherwise.    lb. 

12.  A  testator  making  his  will  and  dying  before  the  revised  statutes  (1830)  devised  houses 
to  his  grand-daughter  H.  "  her  heirs  and  assigns  to  her  and  their  sole  and  only  use  for 
ever."  Also,  he  bequeaJthed  to  her  some  stock ;  and  named  a  trustee  to  receive  the  rents 
and  dividends  and  apply  the  same  to  her  education  and  maintenance  until  she  should 
attain  31  years  or  be  married  and  in  either  of  which  events  *'  the  houses  and  stock  are 
to  be  at  her  own  disjpoeal."  The  devise  was  followed  by  these  words :  "  And  in  case 
my  said  grand-daughter  shall  die  without  leaving  lawful  issue,  then  and  in  such  case  I 
give,  devise  and  bequeath  the  said  houses,  ^.  to  my  daughters  A.  £.  and  S.  their  heirs 
and  assigns  for  ever :"  Held,  that  the  limitation  over  was  too  remote  and,  therefore, 
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void ;  and  that  the  grand  daughter  H.  took  and  could  convey  an  absolute  fee.  Ferris 
r.  Gibson,  KH. 
13.  A  testator  gave  to  his  wife  during  widowhood  the  use  of  all  the  houses  and  lands  that 
he  thereby  gave  to  his  daughter  J.  W :  "  /tew,  I  give  unto  my  beloved  daughter  J.  W.  my 
house  and  lot  of  kind  where  I  now  live,  which  she  is  to  have  after  her  mother's  decease  or  day  of 
marriage,  bounded  as  follows  (describing  them  by  metes  and  bounds)  containing  within  said 
bounds  20  acres  more  or  less.  Also  one  piece  of  woodland  lying  near  N.  bounded  (describing 
it  likewise  by  metes  and  bounds)  containing  within  said  bounds  10  acres  m/jre  or  less  to  her 
and  her  heirs  for  ever  after  her  m/fther's  decease  or  day  of  marriage."  The  question  was 
whether  the  daughter  took  a  fee  or  life  estate  in  the  house  and  lot  as  well  as  in  the  wood- 
land. Held,  that  she  took  a  fee  in  both ;  that  there  is  but  one  gift  although  there  are  two 
properties  and  the  words  **toher  and  her  heirs  for  ever"  apply  to  both  of  the  latter.  Swn^ 
mers  t.  BurtiSj  728. 

WITNESS.    See.  Evidence  ;  Witness. 

1.  A  person  who  comes  into  this  state  for  the  express  and  sole  purpose  of  giving  testimony 
as  a  witness  in  an  action  at  law,  even  where  he  has  had  no  subpasna  to  testify  served  on 
him  after  arrival,  cannot  be  taken  on  a  writ  of  ne  exeat  while  waiting  to  give  evidence. 
Dixon  V.  Ely  J  557. 

WORDS. 
«  ChUdren.'' 

1.  The  word  children  is  not  to  be  converted  into  a  word  of  limitation,  except  under  a  ne- 
cessity in  order  to  carry  out  a  testator's  intention.    Murphy  v.  Harvey ^  131. 

"  To  be  equally  dividedJ^ 

2.  The  words  to  be  equally  divided^  when  applied  to  a  gift  to  several  persons  of  different  de- 
grees of  consanguinity  to  the  testator,  supersede  the  manner  of  distribution  by  the  sta- 
tute,   a. 

«  Or?'    «  And:' 

3.  The  words  or  and  amd  will  be  aUowed  a  construction  so  as  to  stand  in  the  place  of  each 
other  in  a  will  when  the  meaning  of  the  testator,  as  collected  from  the  whole  will,  clearly 
authorizes  it ;  but  not  otherwise.    Hawn  v.  Banks^  664. 

''Assigns:'    ''Forever:'    "HeirsP 

Neither  of  the  words  oAsig^M  nor  for  ever  are  necessary  to  carry  a  fee.  The  word  Keirs 
alone  will  secure  it.    SwmtMrs  v.  Bwriis^  728. 

And  see,  Deed,  16. 
WRIT.    See,  Nb  Exeat. 

END  OF  VOLUME   IV. 
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